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OF THE 


A MW, 


As it is now oraRtiſed in the ſeveral Courts of 
Chancery, King's Bench, Common Pleas and Exchequer, digeſt- 
ed by way of Common - Place, under Alphabetical Heads, with 
great Variety of CASES extracted from the Reports. 


TOGETHER WITH 


All the Rules of the ſaid Courts brought down 
| to the Year 1719. Collected by the Author, 


FOHN LILLY, Cent. 


4 TWO VOLUMES. 
The Second Edition. 


| 


brought down to this preſent Year 1735, and likewiſe (under their ſe 
| ai Heads) all the Caſes reported fince the Publication of the former 
ition. 


— th. 


To which are added, 


Two TABLES: One of the ſeveral Acts of 


Parliament mention d and explain'd throughout this whole 
Work; the Other, of the Names of the ſeveral Heads con- 
tained in each Volume. | 


VOL. II. 1 


ws 


In the SAVOY: 


Mates by F. and R. NuTT, and R. GosLinG, (Aſſigns of Edw. Sayer, Eſq;) 
for J. Malthoe in the Temple C:o\/fers ;, D. Pidwinter in St. Paul's Charch-yard , ; 


| 


F. Clay Fanart Temple-bar ; and A. Ward in 1 1 


ABRIDGMENT 


In which are com prized the Rules of the reſpective Count | 
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Abeas Corp us is a Writ which ties to Habeas en what 
bꝛing the Body of the Perſon into it is. 

Court who is committed to any Gaol, 

either itt Criminal 02 Civil Cauſes. 


: - 


53 No Habeas Corpus ſhall be made out inthe Vaca- No Hite: Corpus to 


tior-time, to remove a Cauſe out of an inferior be made our in Vaca- 


| Court, other than the Coutts in London, Middleſex, wels, mur a Ba 


or the Marſhalſea, or other Courts within ten Miles certain in Court: And 


| in Hill. and Trin. after 
of London, retornable immediate, but ata Day cer- the ſecond Rejornof the 


tain in Court; and that every ſuch Habeas Corpus, Term. 
retornable in Trin. or Hill. Term, be not retornable 
after the ſecond Retorn of the Term. Per Magiftr. 
Liveſay, &. alios, Paſeh. 21 Car. 2. Wins OTA 


C Tf-a Priſoner appear in Court upon a Retorn of 2 What the Court will 


Haheas Corpus to rẽmove lim hither, and there doth > butane 2 rho 


appear by the Retorn, that there was Cauſe to the Retorn of the Ha. 
commit the Priſoner to Priſon, and to detain him Cuche ene was 
there, the Court will remand and ſend him back to he: n 
the Place wherein he was firſt committed; or bail, | 

or commit him to the Queen's Bench if they think fit: But if upon 
the Retorn it doth appear that there was no lawful Cauſe to commit 
him, then the Court will diſcharge the Priſoner; but if it be doubtful 


to the Court, whether he was lawfully committed or not, then tlie 


Court will bail the Priſoner, if he can find good Bail, or commit him 


until the Matter do appear Whether there was Cauſe or not. Hill. 21 Car, 
B. R. Trin. 23 Car. B. K. 


D Tf a Cauſe be removed in the Vacation out of How the Defendant 


London, Middleſex, or the Marſbalſea, orother Courts — 1 
within five Miles of London; by Haben Corpus, re- tion. time by Habeas Cor. 
tornable immediate, and Bail put in by the tirſt Re- fs retornable inne- 
torn of the next Term, if the Declaration be deli- 85 
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vered eight Days before the End of the Term, then the Defendant is 
to plead to enter : And in Mich. Term, if it be deliver'd before the 
Retorn- day of Craſtin. Anim. And in Eaſter Term before the Retorn- 
day of Menſ. Paſch. then the Defendant is to plead to Trial the ſame 
Term. Per Magiſt. Liveſay & alios, Paſch. 21 Car. 2. Regis. 


A Habeas Corpus cum 
cauſa removes the Bo- 
dy of the Party and 
all Cauſes depending a- 
gainſt him. 


If the Officer tetorn 
not all the Cauſes, it is 
an Eſcape. 


Sheriffs of London and 
Middleſex muſt make the 
Retorn the ſame Day, 
if the Habeas Corpus be 
retornable immediate, ſo 
Hkewiſe the Warden of 
the Feet : But a Habeas 
Corpus to all other Pri- 
ſons mult be terornable 
ata Day certain in Court. 


Hlabear Corpus either 
ad ſib jiciendum, or ad re- 


ſpondendum. 


What the Plaintiff's . 


Attorney muſt do. when 
a Habeas Corpus ad ſatiſ- 
7" 550d iſſues out of 


- Retorn of a Habeas 
Corpus not amendable 
after it is read and filed 
. | 


It ought not to be ta- 
ken out for a Priſoner 
without his Conſent. 


It may be granted by 
8 Judge at his Cham- 
er. 1 


before it be filed, it may. 


A Habeas Corpus cum cauſa doth remove the Body 
of the Party for whom it is granted, and all the 
Cauſes which are then depending againſt him. 21 
Car. B. R. And for that Reaſon it is called a Habeas 
Corpus cum cauſa, the Body with the Cauſe, which 
is nomen colletivum, and implies all Cauſes. And 
if upon the Retorn of a Habeas Corpus, the Officer 
doth not retorn all the Cauſes, or returns them falſly, 
it is an Eſcape in him: Alſo the Sheriffs of London 
and Middleſex, where the Writ is retornable imme- 
diate, ought to make their Retorn the ſame Day that 
the Writ: is deliver'd; and muſt bring the Body im- 
mediately, as the Writ requires, and not ſuffer the 
river to wander abroad upon Pretence thereof ; 
o likewiſe where a Habeas Corpus is directed to the 
Warden of the Fleet ; but a Habeas Corpus to all 
Priſons except London and Middleſex, commanding 
the Sheriffs to bring the Priſoners, muſt be retorn- 
able at a Day certain in Court. 

A Habeas Corpus is either ad ſubjiciendum, grant- 
ed on the Crown-Side, or ad reſpondendum, granted 
on the Plea-Side. Ad fubjiciendum, to ſubmit to the 
Order of the Court in Criminal Matters, ad reſpon- 
dendujn, as aboveſaid. by SOAR 


Where a Writ of Habeas Corpus 


ad ſatisfacien- C 
dum iſſues out of this Court, the Attorney for the 
Plaintiff muſt endorſe the Number-Roll of the Judg- 
ment on the back of the Habeas Corpus And in 
the Caſe of one Sadler, Mich. 21 Cir. 2. the Court 
granted a Pluries Habeas Corpus, with Penalty of 
100 J. retornable immediate. 1 5 
Atter the Retorn of a Habeas Corpus is read and D 
filed in Court, it cannot be amended. Trin. 23 Car. 
B. R. For it is then a Record of the Court ; but 

None ought to take out a Habeas Corpus for a Pri- 
ſoner without his Conſent. Trin. 23 Car. B. R. un- 
leſs it be to turn him over to the King's Bench, or 
charge him with an Action in Court. 

A Habeas Corpus may be granted by this Court, 
or by a ſingle Judge at his Chamber, to any private 
Perſon, who keeps another in his Houſe, or elſe- 
where, in Cuſtody againſt his Will, by Virtue of 
the Habeas Corpus AR. = 

—2 There 


4 % 
. ” 


n N 
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A - Where a Habeas . Corpus is grantable without 
Motion to remove upon Arreſt, but not where 
committed for a Crime. 1 Lev. fol. 1. 

B 4 Habeas Corpus was denied for a Priſoner to 
have him for a Witneſs at Worceſter Aſſizes, by the 
Court. Trin. 1657. 


C Every Habeas Corpus retornable at a Day certain, | 


to remove a Cauſe out of an inferior Court, muſt not 
be made retornable further than the ſecond Retorn 

in Hillary and Trinity Terms; ſo that the Defendants 
may plead to iſſue that Term, and the Cauſe may 
be tried at the Aſſizes, and in Default of Pleading 
to Trial, the Plaintiff may take his Judgment. 

D A Judge of this Court will not grant a Habeas 
Corpus in the Vacation, for a Priſoner to follow his 
Suits ; but the Court may grant a Special Habeas 
Corpus for a Priſoner to be at his Trial in the Vaca- 
tion Time. Paſe h. 1650. 24 Maii, B. S. For this may 
concern him more than the other can. 

E The Court will grant a Habeas Corpus to one, to 

have a Priſoner who is not in Execution, out of 
Prifon, to be a Witneſs for him at a Trial; but at 
the Charge of him that deſires the Habeas Corpus, 
and at his Peril, - to take Care that the Priſoner do 
not make an Eſcape. 29 Funii, 1640. Trin. B. &. 

F By Newdigate Juſtice, Trin. 1659. If a Habeas 
Corpus be granted, to give Liberty to a Priſoner that 
lies in Priſon upon an Execution longer than for one 
Day; this is not according to Law. 

G The Court uſeth not to put the Reaſon into a 
Habeas Corpus, why they ſend for the Priſoner ; for 
it may be for Treaſon, or great Conſpiracy, By 
Catline, Juſtice. oc! 1 | 


H - The Habeas Corpus was return'd Nullum babeo 
talem in Cuſtodia mea, nec habui die impetrationis : 


And adjudg'd inſufficient. 2 Leon. 128, 

I : pon a Habeas Corpus granted by this Court, upon 
reading of the Retorn,the Court took this Difference : 
Where the Priſoner was committed by one of the 
Privy Council, there the Cauſe of his Commitment 


muſt be retorned particularly; but where he is com- 


mitted by the whole Council, there need no Cauſe 
to be alledg'd. Howel's Caſe, 1 Leon. 70 and 71. 

Where a Priſoner is brought up by Habeas Corpus 
upon a bailable Action, the Bail is not to be taken 
abſolutely without the Conſent of the Plaintiff's At- 
torney; for without ſuch Conſent a Judge will take 
it but de bene eſſe; but the Priſoner cannot be diſ- 
charged till it 1s taken abſolutely. | 


K 


— * 
* * * 
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5 
Where grantable with; 


out Motion, where no.“ 


Denied to bring a Pri- 
ſoner to be a Witneſs at 
the Aſſizes. 


If returnable at a Day 
certain, it muſt not be 
after the ſecond Retorn 
in Hill. and Trin. Terms. 


Not grantable by a 
N in Vacation for a 

riſoner to follow his 
Suits. 


The Court will grant 
a Habeas Cor pus for a Pri- 
ſoner not in Execution 
to be Witneſs at a Tri- 
al; but at the Peril of 
him that deſires it. 


May not be granted 


for a Priſoner in Exc- 


cution longer than for 


one Day. 


Reaſon why the Pri- 
ſoner 1s ſent for, not ex- 
preſs'd in the Habeas Cor- 


pus. 


What is an inſuffici- 
ent Retorn. | 


If the Priſoner be 
committed by one of 
the Privy Council, the 
Retorn muſt expreſs the 
Cauſe ; otherwiſe if by 
the whole Council. 


Tho* the Priſoner be 
bailable, yet Bail may 
not be taken withour 
Conſent of Plaintiff's 
Attorney, 


N 2 


4 | Habeas Coꝛpus. 6 
No Habeas Corpus ſhall Mo Writ of Habeas Corpus, or other Writ, to A- 


eo remove * remove a Cauſe out of an inferior Court, ſhall be 
b 


to the Judge before one allowed, except the ſame be deliver'd to the Judge 


of the Jury be ſworn. of the Court before the Jury, who are to try the 
3 Cauſe, have appeared, and one of the Jury be ſworn 


| to try the {aid Cauſe. 1 
Habeas Corpus ad re- An Habeas Corpus ad | reſpondendum is when any B 
ſrondendum, what. one is impriſoned at the Suit of another, upon a 


legal Proceſs, in the Fleer, or any other Priſon, ex- 
cept the King's Bench Priſon; and a third Perſon would ſue that 
Priſoner in the Court of King's Bench, and cannot, becauſe he is not 
in Cuſtody of the Marſhal of this Court: There he may have an Ha- 
beas Corpus to remove the Priſoner out of the Priſon where he is, into 
this Court, returnable at a Day certain, to anſwer unto this Action here; 
and for that Cauſe it is called Habeas Corpus ad reſpondendum, becauſe 
he is to anſwer the Party's Action. Alſo, where a Perſon is in Cuſtody 
in an inferior Juriſdiction, the Plaintiff may bring his Habeas Corpus 
ad reſpondendum returnable in this Court; and then the Defendant can- 
not nonſuit the Plaintiff, nor be bailed, but only by the Court of King's 
Bench, or be committed to the Cuſtody of the Marſhal. 8 
The Habeas Corpus Act, By the Habeas Corpus Af, made 13 Car. 1. c. 2. C 
31 Car, 2. cap. 2. tit is enacted, That w 2 Perſon ſnall bring an 
Habeas Corpus to any Sheriff, Gaoler, Miniſter, or 
any other Perſon, for any Perſon in his or their Cuſtody, and the Writ 
ſhall be ſerved upon the ſaid Officer, or left at the Gaol or Priſon with 
any Under-Officer, Under-Keeper, or Deputy of the faid Officer or 
Keeper; that the ſaid Officer, or his or their Under-Officers, Under- 
Keepers or Deputies, ſhall within three Days after ſuch Service (unleſs 
the Commitment were for Treaſon and Felony plainly and ſpecially 
expreſs'd, upon Payment or Tender of the Charges of bringing the 
ſaid Priſoner to be aſcertain'd by the 2 e of the Court that awarded 
the ſame, and endorſed upon the ſaid Writ, not exceeding 12d. per 
Mile; and upon Security given of his own Bond, to pay the Charges of 
carrying back the Priſoner, if he ſhall be remanded back by the Court or 
Judge, and that he will not make any Eſcape by the Way) make Return 
of ſuch Writ, and bring, or cauſe to be brought, the Body of the Party 
ſo committed or reſtrained, unto or before the Lord Chancellor or Lord 
Keeper, or the Judges or Barons of the ſaid Court from whence the ſaid 
Writ ſhall iſſue, or unto and before ſuch other Perſon or Perſons before 
whom the ſaid Writ is returnable: And fhall then certify the true Cauſes 
of his Detainer or Impriſonment, unleſs the Commitment be in an 
Place beyond the Diſtance of twenty Miles from the Place where ſuc 
Court or Perſon is reſiding, and not above one hundred Miles, then 
within the Space of twenty Days after ſuch Delivery, and not longer. 
The Sr:tute, goes on. That ſuch Writ ſhall be marked, per Statutum D 
31 Car, 2. . 31 Car. 2. and ſigned by the Perſon that awards the 
fame : And if any Perſon ſhall be committed or detained for any Crime 
but Treaſon or Felony, plainly expreſs'd in the Commitment-Warrant 
in Vacation Time, and out of Term, it ſhall be lawful for ſuch Perſon 
[ (ather 


Habeas Cozpns. | 5 


(other than Perſons convi&, or in Execution by legal Proceſs) or any 
one in his Behalf, to complain to the Lord Chancellor, Lord Keeper, or 
any one of his Majeſty's Juſtices, or Barons of the Exchequer of the De- 
gree of the Coif, who, or any of them, upon View of the Copy or 
Copies of the Warrant or Warrants of Commitment, or otherwiſe, up- 
on Oath made that ſuch Copy or Copies were denied to be given, are 
hereby authorized and required, upon Requeſt made in Writing by ſuch 
Perſon, or any on his Behalf, atteſted and ſubſcribed by two Witneſles 
who were preſent at the er tp the ſame, to award and grant an 
Habeas Corpus under the Seal of the Court whereof he ſhall then be one 
of the Judges, to be directed to the Officer in whoſe Cuſtody the 64 
ſhall be, returnable immediately before the Cuancellor, Keeper, or ſuc 
Juſtice, Baron, or any other Juſtice or Baron of the Degree of the Coif, 
or any of them; and upon Service thereof as aforeſaid, the Officer, or 
his Under-Officer or Deputy, ſhall within the faid Times bring ſuch Pri- 
ſoner before ſuch Perſon before whom ſuch Writ is returnable, and in 
Caſe of his Abſence, before any other of them, with the Retorn of the 
ſaid Writ, and the true Cauſes of the Commitment and Detainer, and 
within two Days after the Party ſhall be brought before them, ſhall 
diſcharge ſuch Priſoner, . taking his or their Recognizance, with one or 
more Sureties, in any Sum, according to their Diſcretions (having Re- 
gard to the Priſoner, and the Quality of the Offence) for his Appearance 
at the King's Bench the Term following, or at the next Aſſizes or Seſ- 
ſions, or general Gaol-Delivery, of and for ſuch County, Ly or Place, 
where the Commitment was, or Offence committed or cogniſable; and 
ſhall certify the Writ, Return and Recogniſance, to the Court where 
ſuch Appearance is to be made; unleſs it ſhall appear, that the Party 
ſo committed is detain'd upon a legal Proceſs, Order or Warrant, out 
of ſome Court that hath Juriſdi&ion of Criminal Matters; or by ſome 
Warrant ſigned and ſeale i by any of the ſaid Juſtices or Barons, or ſome 
Juſtice of the Peace, for ſuch Matters or Offences, for which by Law 
the Priſoner is not. bailable. 

A P12ovided that no Perſon ſhall have this Writ, Not to have it after 
who hath wilfully neglected two whole Terms to e Terms. 

pray it. 

B And further, That the Officer, or his Under-Keeper or Deputy, who 
ſhall neglect or refuſe to make ſuch Retorn, and bring the Body, or with- 
in the Space of ſix Hours after Demand, ſhall not deliver to the Perſon 
demanding a true Copy of the Commitment-Warrant, the head Gaoler, 
and ſuch other Perſon, in whoſe Cuſtody ſuch Priſoner ſhall be, ſhall 
forfeit to the Priſoner, or the Party grieved, for the firſt Offence 1000. 
and for the ſecond Offence 2001. and is hereby made uncapable to hold 
or execute. his Office; the Penalties to be recovered by the Priſoner or 
Party grieved, his Executors or Adminiſtrators, by Action of Debt, Gc. 
And any Recovery ſhall be a Conviction for the firſt: Offence, and any 
After-Recovery for the ſecond Offence. 


C That no Perſon which ſhall be deliver'd upon his Ne Perſon deliver'd 
upon his Habeas Corpus, 


Habeas Corpus, ſhall be committed again for the ſame gfulbecohmmted 435 
Offence, other than by legal Order and Proceſs of for the fame Offence, 


s . Habeas Cozpus. A 

ſuch Court where they ſhall be bound by Recognizance to appear, or 

other Court having Juriſdiction of the Cauſe, upon Pain to forfeit 500 J. 
The Act goes on fur- PPꝛovided, That if _ Perſon ſhall be commit- A 

ther. ted for High Treaſon or Felony, plainly and ſpeci- 


ally expreſs'd in the Commitment-Warrant, upon his Prayer or Peti- 
tion in open Court the firſt Week of the Term, or firſt Day of the Seſ- 


ſions of Oyer and Terminer, or general Gaol-Delivery, to be brought to 


his Trial, ſhall not be indicted ſome Time the next Term, Seſſions of 
Over and Terminer, or general Gaol-Delivery, after ſuch Commitment: 
It ſhall be lawful for the Judges of the King's Bench, Juſtices of Oyer 
and Terminer, and general Gaol-Delivery, and they are required upon 


Motion to them made in open Court the laſt Day of the Term, or ſuch 


Seflions, either by the Priſoner, or any one on his Behalf, to ſet at Li- 
berty the Priſoner upon Bail, unleſs it appear to the Judges and Juſtices 
upon Oath, That the Witneſſes for the King could not be produced the 
ſame Term or Seſſions. And in Caſe he ſhall not be indicted or tried 
the ſecond Term or Seſſions, or upon his Trial ſhall be acquitted, he 
ſhall be diſcharged from his Impriſonment. 
Not to diſcharge any > PNo0vfded, That this Act ſhall not extend to diſ- B 
Perſon charged with charge out of Priſon any Perſon charged with Debt, 
Debt. or other Action. 1 5 
Any Perſon in Cuſto- PPꝛovided, That if any Perſon be in Priſon or © 
dy for a Criminal Mat- Officer's Cuſtody for any Criminal Matter, ſuch Per- 
— 4 by Habeas Cor- ſon ſhall not be removed into tlie Cuſtody of any 
pus. other Officer but by Haheas Corpus, upon Pain of 
incurring the aforeſaid Penalties for the firſt and 
| ſecond Offence.  *' | | 
The Forfeiture for Mꝛovided, That any Priſoner may move and ob- P 
denying of the Writ. tain his Habeas Corpus out of any of the ſaid Courts 
in the Vacation-time,” upon View of the Copy of 
the Commitment-Warrant, or Oath made that ſuch Copy was denied : 
Then if ſuch Judge ſhall deny ſuch Writ, they ſhall ſeverally forfeit to 
the Party grieved 500 J. to be recovered in Manner aforeſaid. 
To go to all Places That this Writ ſhall go to all Counties-Palatine, E 
whatſoever. Cinque-Ports, and Privilege-Places in England, 
Wales, and Berwick upon Tweed. | 5 
* ay i gp | That no Perſon be fn Priſoner to Scotland, Ire- G 
roner to Jer/th, cn. land, Ferſey, Guernſey, Tangier, or any of the Ports, 
ie Tha Wan Grade in 7 3 beyond the Seas, with- 
in the King's Dominions: But if any Perſon ſhall 
be ſo ſent a Priſoner, he ſhall bring his Action of falſe Impriſonment 
againſt the Perſon by whom he ſhall be committed, detained, impri- 
ſoned, ſent Priſoner, or tranſported, and recover treble Coſts, and not 
| The Penalty. leſs than 5001. Damages, and be from thenceforth 
N diſabled to bear any Office of Truſt or Profit; and 
ſhall incur the Penalties of the Statute of Proviſion 
16 B. 2. cap, 5. and Premmire, made 16 R. 2. cap. 5. and be inca- 
5 pable of any Pardon from the King for any Loſſes 
or Diſabilities. | 2 
3 ö Pꝛobided, 


5 r N K N mY R Kas EIT 
34 Ys i Ea FU TT a c F % ** 8 1 s N 
* 2 7 r >> 8 bh * f , \ "a * 2 Fc af © : i * a 2 <a W q ; th - c X _ — * * 4 * . 4 , ” * 
8 P * p « "Sg RE 5d A 3 3 * bo TY - AL 
. 5 7 1 2 7 7 7 wh * Wann To . 2 WI | . | 


Habeas Corpus. 


A Piꝛovided, That this ſhall not extend to any Per- 
ſon who hall, b 
any Merchant to be tranſported to any Parts beyond 
Sea, and receive Earneſt upon ſuch Agreement. 

B Pꝛovided, That if any Man convicted of Felony, 
ſhall in open Court pray to be tranſported, and the 
Court thinks fit, it ſhall be done. 

C Provided, That if any Perfon hath committed 
any Capital Offence in Scotland, Ireland, or any of 
his Majeſty's foreign Plantations or Iſlands, he may 
be ſent thither to be tried. 

D That no Perſon ſhall be ſued for any Offence 


Offence committed. 

E Pioviſo, That any Party ſued for any Thing 
done by Virtue of this A&, may plead the General 
Iſſue, and give the Special Matter in Evidence. 

F Ik any Perſon be committed by any Judge or Ju- 
ſtice of the Peace, and charged as Acceſſory before 
the Fact, to any Petty Treaſon or Felony, or Suſ- 
picion thereof, or Suſpicion of Petty 
Felony, which ſhall be plainly and ſpecially ex- 
preſs'd, ſuch Perſon ſhall not be removed or bailed 
by Virtue of this Act. | 2 

G Tf the Steward of an inferior Court proceeds 
after an Habeas Corpus allow'd, all their Proceed- 
ings are void, and the Court will award a Super- 
ſedeas. Cro. Car. 79. pl. 1. Lt 350% 

H No Writ to remove a Suit commenced in an in- 
ferior Court of Record' ſhall be obeyed, unleſs de- 
livered to the Steward of the Court before Iſſue or 


be not joined within ſix Weeks after the Arreſt or 
Appearance of the Defendant. 10 * 

1 A Suit ſhall never be removed again 
cedonas Allos ũl. | 

K. A Suit where the Demand doth not exceed 51. 
not where the Freehold, Inheritance, Title of Land, 
Leaſe or Rent, is concern'd, ſhall not be removed. 


after a Pro- 


IL The Steward ought to be- an Utter Barriſter of 
one of the Inns of Court, of three Years ſtanding 
at the leaſt, 1 T 
M A Commitment for Treaſon in aiding the E- 
ſcape of 4. committed for Treaſon, ought to ſpecif 
the Treaſon for which A. was committed. 3 Salk. 
272. 347. 5 
See a Habeas Corpus for one in Cuſtody at the 
King's Suit, and turned over becauſe the Action was 
precedent to the King's Extent. 3 Salk. 353. 
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N 


Contract in Writing, agree with 


within this Act, but within two Years after ſuch 


Demurrer joined, fo as the ſaid Iſſue or Demurrer - 


7 
Not to extend to Ser- 
vants under Contract. 


How Tranſportation 
for Felony ſhall be. 


Perſons may be ſent 
hither from Scotland, Oc. 
for Capital Crimes. 


af to be ſued for 
an ing againſt this 
„ n 


May plead the Gene- 
ral Iſſue. 


Who ſhall be remo- 
wy or bailed by this 


reaſon or 


Proceedings in an in- 
ferior Court are void af- 
ter an Habeas Corpus al- 
lowed. 


| Where the Cauſe is 
to be removed out of 
an inferior Court. 


21 Fac, f. cap, 23. 


No Removal again 
after a Procedendo. 
Where the Demand is 
under 51. or the Free- 
hold, or Inheritance, or 
Title of Land, or Rent, 
is ſued, ſhall not be re- 
moved. =; 

The Steward muſt be 
an. Utter Barriſter of 
three Years ſtanding. 


Habeas Corpus for one 
committed for Treaſon. 


For one in Cuſtody 
at the King's Suit. 


Put 


3 


When to be brought 
up by Hab. Corp. and 
not by Rule. 


Bankrupt. 


[3 When Commiſſioners 
1 may commit. 


One committed by the 
Admiralty. | 


AMan not to be brought 
to another Court. 


When the Party is put 
to his Writ — 


To whom the Party is 
to be committed. my 


When the Warrant 
to be returned. 


Whea not. 


When Habeas Corpus 
ill. 


When an Alias . 
Palatine of Chefter. 


When a Procedendo 
iſſues. 


1hid. 


When the Record not 
remov ed. | 


3 


then the Defen 


Habeas Coꝛpus. 


But one committed for a Criminal Matter, was on the like Habeas A 
Corpus remanded. 3. Salk. 354. | 


One committed to the Marſhal by a Warrant of B 
the Chief Juſtice of B. R. ought to be brought up 
by Habeas Corpus, and not by Rule. 1bid. 349. 

A Commitment by Commiſſioners of Bankrupts C 
till the Defendant conform to their Authority, is 
ill. Vid. 348. 

And ſo is their Commitment till he ſhall be diſ- D 
charged by due Courſe of Law; for the Statute 
ſays till he ſubmit to be examined by the Commiſ- 
ſioners. Lid. 351. . 

So a Commitment on 35 El. cap. 2. till he E. 
—"—_ be delivered by due Courſe of Law, is ill. 
ihid. 

See a Commitment for a Fine upon a Conviction F 
of forcible Deteiner. 3 Salk. 353. | 
Dne committed by the Admiralty in Execution, G 
is not removeable into B. R. to anſwer an Action 

there. Ibid. 351. 

And one brought into B. R. ſhall not be brought H 
into any other Court till he has anſwered there. 
Ibid. 350. 

It a Commitment in Execution by a Court of I 
Oyer and Terminer, be wrong in Form only, the 

efendant can't be diſcharged on a Habeas Corpus, 
but is put to his Writ of Error. Bid. 348. 

Note, all Commitments in Execution by Courts L 
of Oyer and Terminer ought to be to the Sheriff or 
his Gaoler, and the Word Committitur to be there- 


in. Ibid. | 
Where the Commitment is by Warrant, the M 


Officers muſt return the Warrant. 3 Salk. 349. 


Aliter of Commitments by a Court to a proper N 


Officer in Execution. Lid. 
A Habeas 4 5 was quaſh'd, becauſe directed O 


to the Sheriff or Gaoler in the Disjunctive. Ihid. 350. 

An Alias Habeas Corpus was granted upon inſuffi- P 
cient Return of the former. Vid. 

A Habeas Corpus lies not to the County Palatine Q 
of Cheſter. 3 Salk. 354. 

A Habeas 24 after an interlocutory Judgment, R 

ant died, and a Procedendo was a- 

warded. Ibid. 352. 

A Procedendo may be awarded after filing the 8 
Return of a Habeas Corpus. Ibid. 

Fo2 the Record irſelt is never removed by Ha- T 
beas Corpus, as it is by a Certiorari. Ibid. 


There- 


A Therekoze on a Removal by Habeas Corpus, the When to declare de 
Plaintiff muſt begin de novo, and declare againſt 
the Defendant, as in Cuſtod. Mar. 3 Salk. 352. 

B On a Commitment by the Houſe of Commons, On a Parliamentary 
no Court can deliver on a Habeas Corpus, per 3 Commitment. 
contra, Holt 503. | 

C Erception was taken to the Return of a Ha- 42 College of Phy- 
beas Corpus upon a Commitment by the College of 
Phyſicians; the Defendant was diſcharged, the 
Offence being pardoned. Skin. 676. | 

D See of Bail on the Habeas Corpus Act. Comberb. Bail. 

6. 343, 344, 421, Gt. | | 

E @Uhere a Special Authority is given to commit =Aſpecial Authority to 
to Priſon, it ought to be purſued and declared in *. 
the Concluſion of the Commitment, elſe the Pri- 
ſoner ſhall be enlarged on a Habeas Corpus. Ibid. 

305, 306. | 
F A Difference between a Habeas Corpus and a 
Certiorari. Ibid. 2. 

G No Habeas Corpus to bring up one in Examina- Witneſs. 
tion to be a Witneſs, c. Ibid. 17. vide 33, 209. 

H here a Habeas Corpus denied. Ibid. 74, 209, Hab. Corp. denied. 

See of an ill Return of a Habeas Corpus. Ibid. Ill return d. 
127. 

K here a Priſoner was detain'd for Fees after a Priſoner kept for Fees. | 
Habeas Corpus. Ibid. 109. 

L 5 our concerning a Hab. Corp. ad teſtificandum. 

48. | 

M A Habeas Corpus muſt be returned. Carthew 69. 

N Uhere an Action is founded on the Cuſtom of How to be returned 
London, the Declaration muſt be returned on the in Lenden. 

Habeas Corpus. Ibid. 75. 

O Ona Habeas Corpus by one who had been a Pri- When a Priſoner to 
ſoner two Terms, and not tried, he muſt be diſ- be diſcharged. 
charged. Mod. Caſes in Law and Equity, 5. 

P Caſes of Perſons brought into Court by Habeas 
Corpus. Ibid. 214. 

Q An Attachment was granted againſt a Gaoler for Return. 
denying to return a Habeas Corpus. Ibid. 226. 

R On the Suſpenſion of the Habeas Corpus Act, Habeas Corpus Act. 
the Power of B. R. is reſtrained by particular Words. 

Bid. 98. 

8 here a Habeas Corpus was granted for the For the Wife. 
Wite, being carried by her Huſband by Force into 
the Mint. Ibid. 22. | 70h 

T Bekoze a Clauſe paſſed in a late A& of 12 Geo. I. to prevent frivo- 
lous and vexatious Arreſts, it was uſual where the Defendant was ar- 
reſted in an inferior Court in a Cauſe of Action, that they had Cog- 
nizance of, and could not be removed, for the Plaintiff's Attorney to 


10 


Plaints, Suits or 


enter 2 Plaint for a greater Sum, which by Law might be removed, 
and ſo bring a Habeas Corpus, which would remove that other Plaint 
of which the Court had Cognizance : To remedy which, it is by this 
Act enacted, That the Judges of ſuch inferior Courts as are deſcribed in 
the Statute of 21 Þ rr I. cap. 23. ſhall proceed in ſuch Actions, Bills, 


— 


uſes as are therein ſpecified, which appear, or are 


laid not to exceed the Sum of 5 1, tho* there may be other Actions 
againſt ſuch Defendant, wherein the Plaintiffs Demands may exceed 
the ſaid Sum of 5 J. and this hath much alter'd the Authority of ſeve- 


ral Caſes in ſeveral Paragraphs under this Title. 


— FIT | "_ a. 1 — 8 
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* 


Haben dum. 


Day, and Day ok the Date. 


Habendum, See e 


The Office of the Ha- 


Sendum. 


The Habendum will 


not carry the Eſtate 
where there is not a 
Grantee in the Premiſ- 
ſes. . | 


Where void. 


May enlarge the Pre- 
es. 


Where it may abridge 
the Premiſſes. G 


Where it may explain 
them, 


Pꝛemiſles. 


Pe Office of the Habendum is to limit the A 
Eſtate, ſo that the general Implication 
of the Eſtate, which by Conſtrufion of 

Law paſſes in the Pꝛemiſſes, is by the Haben- 
dum controlled and qualified, 2 Rep. 55. a. b. 


A Bargain and Sale by Indenture without ex- B 
preſſing to whom, altho' it were Habendum to A. B. 


who is a Party to the Deed, is not good, becauſe the 
Office of the Habendum is only to limit an Eſtate, 
and not to give any Thing; and there ought to be 
Grantor and Grantee in the Premiſſes of the Deed, 
otherwiſe it is void. Cro. Eliz. 903. 585. 

An Habendum, contrary or repugnant to the Pre- C 
miſſes, is void; and the Premiſſes ſhall ſtand. As 
to a Man and his Heirs, Habendum for Life, the 
Habendum is void and repugnant. 2 Rep. 23. b. 

An Habendum may enlarge the Premiſſes. 1 Fones D 
4. 8 Rep. 154. | = 

An Habendum may abridge the Premiſſes. Hob. E 
171. Jones ibid. fo 

An Habendim may explain the Premiſſes. Jones F 
ibia. Dyer 16060. 

3 An 


Pabendum. 


A An Habendum may make void the Premiſſes. Jones 


ibid. 2 Rep. 23, 24, and 55. 


B An Eſtate of Freehold cannot commence in fu- 


C 


D 


E 
F 


G ; 
H 


K 
L 


turbo. 2 Rep. 55. See Title Leaſes. 5 

A Feoffment in Fee is made, Habendum after 
the Death of the Feoffor, and Livery thereupon ; 
this is void, becauſe to commence in futuro. Cyo. 
Elz. 254. 27. pl. 255. See Title Livery, 

here a Thing is limited before the Habendum, 
and afterwards ſays Habendum for Years, Life, or 
in Fee, and doth not name the Thing in the Ha- 
bendum ; this ſhall be referred to the Thing ſpoken 
before the Habendum, and not repeat the Thing a- 
gain in the Habendum: For the Office of the Pre- 
miſſes is to expreſs the Certainty of the Thing given; 
and of the Habendum, to expreſs the Quantity of 
the Eſtate. 1 Plow. 196. 6. 

The Habendum ſhall never introduce one who is 
a Stranger to the Premiſſes. 3 Leon. Caſe 60. 

The Office of the Premiſſes of a Deed is to limit 
the Perſons who ſhall have it, and the Office of the 
Habendum is to limit the Eſtate of the Thing which 
is granted. Ibid. fol. 34. | f | 

Ik J. enfeoff A. and B. of two Acres, Habendum 
the one Acre to A. the other to B. the Habendum 
is void, becauſe contrary to the Premiſſes; for each 
of them is excluded out of one Acre, which was 
given him by the Premiſſes. 3 Leon. Caſe 178. fol. 
126. | | 1 ö | 

A Leaſe to one, Habendum to him and another, 


ſicut nominantur in Charta, made it certain enough; 


ſo ſicut ſcribuntur & nominantur in Ordine is good; 
but Habendum to three ſucceſſiue is void for the 
Uncertainty. 4 Leon. Caſe 389. es 

Where in Ejectment the Plaintiff declared upon 
two Demiſes, but one Habendum good. Carthew. 
224. | 1 | 
Habendium from the Date, or from the making, 
is all one. Comberb. 399. 

Habendum, the ſaid 100l. to them, and their 
Aſſignees, viz. to each of them 200. the viz. 
makes them Tenants in Common. 16d. 330. 


in 
Where it makes void 
the Premiſſes. 


An Eſtate of Freehold 
cannot commence in fu- 
Turo. 


A rom with Li- 
very, endum after 
the Death of the Feaf- 
for, is void. 


The Expoſition of an 
Habendum. 


What the Premiſſes 
are to expreſs, and what 
the Habendum. 


The Habendum ſhall 
never bring in a ſtrange 
Perſon. 


What is the Office of 
the Premiſſes, and what 
of the Habendum. 


Habendum contrary to 
the Premiſſes is void. 


A Leaſe to one, Ha. 
bendum to him and ano- 
ther, is good; ſo ſicut 


nominantur in Charta. 
Ejectment. 


How good. 


The Fee of the Ha. 
bendum. 


Haberec 


Lhe 
1 
A 1 


Habere facias poſſeſſionem. 


What this Writ 1s, 


one hath recovered Poſſefſſion in an Ejec- 


Tm is a Judicial TUrit, and lies where A 
tione Firmæ, and is to put him into Pol⸗ 


ſeſon, and is direfted to the Sheriff. 


How the Sheriff may 
remove Goods upon an 
Habere facias poſſeſſionemi. 


If a Writ of Habere 
facias poſſeſtonem be not 
well executed or return- 
ed, one may have a new 
one. 


The Sheriff may raiſe 
the Poſſe to execute this 
Writ. 


No Fees due to the 
Sheriff upon it, 


Where a new Writ 
and an Attachment was 
order'd. 


Pow the Sheriff may juſtify the removing of the B 
Goods out of Poſſeſſion, upon a Writ of Habere fa- 
cias poſſeſſionem. Lutw. 1486. 

One may have a new Writ of Habere facias poſ- C 
ſefſimem, if a former Writ of Habere facias poſ- 


ſefſionem be not well executed or return d. Mich. 


22 Car. I. B. R. becauſe it is all one as if ſuch 
Writ had never been taken out; for the Party had 
no Fruit or Benefit by it: So de novo, when ouſted, 
is the Defendant's Means. 1 Leb. 779. pl. 2. 

The Sheriff may raiſe the Poſſe Comitatus, in his D 
Aſſiſtance, to execute an Habere facias poſſeſſionem, 
in Caſe of Oppoſition. Yide Dalton Df Sheriffs. 
There are no Fees due to the Sheriff upon it. E 
Lid. | 

The Sheriff returned upon a Writ of Poſſeſſion F 
that he removed a Woman and two Children out 
of the Houſe, which were all the Perſons he could 


find, and deliver'd peaceable Poſſeſſion to the Plaintiff, and afterwards 
departed; but three others which ſecretly lodged in the ſaid Houſe imme- 
diately expulſed the Plaintiff, and held it with Force upon his Retorn 
to the Houſe ; and upon this Retorn made, the Court order'd a new 


Writ of Execution, and an Attachment againſt the Parties. 1 Leon. 
145. Caſe 202. 
3 Heir. 


Heir. 


. Contribution. 
Devile. 
Dilcent. 
nfant. | 
udgment. 
Tertenants. 


ee. 


A Eres is he qui ex juſtis nuptiis procreatus eſt, 

to whom Land, Tenements, and pere⸗ 

= * ditaments, by the A# of God, and Right 

of Blood, do deſcend of ſome Eſtate of Inhe⸗ 
ritance. Co. Lit. 7. b. 


B The Word Heir is Namen collectivum, and extends 
unto all Heirs. Trin. 23 Fac. B. R. 0 

C The Heir is favour'd at the Common Law ; for at 
the Common Law the Anceſtor could not convey 


away his Lands by his Will from his Heir at Law, 


Heir, who he is. 


Heir is Nomen collecti- 
vum. 


The Common Law 
favours the Heir. 


upon his Death-bed, without the Conſent of the Heir: But now by 
the Statute of 32 H. 8. Of Wills, the Law is alter'd in that Point. 
Hill. 23 Car. B. R. The Law is the Preſerver of Inheritances. 


D It is a poſitive Rule in Law, that a Man cannot 
raiſe a Fee- ſimple to his own right Heirs, by the 
Name of Heirs, as a Purchaſe; neither by Convey- 
ance of Land, nor by Uſe, nor by Deviſe ; for if a 
Man deviſe Land to a Perſon that is his next Heir, 
and to his Heirs, the Deviſe is void, and the Heir 
ſhall be in by Diſcent: For fertior & potentior eſt 
diſpoſitio legis quam hominis. See Hob. 30. 

E here the Father was ſeiſed in Fee, and his Son 
and Heir apparent made a Leaſe for Years, to com- 
mence after the Death of the Father, rendering 
Rent to his Son by his proper Name, the Son could 
not have this Rent. 2 Saund. 370. 

F Childzen ſhall inherit their Anceſtors, without 
' Limitation, in the right aſcending Line, and are 
| 8 by them. Hab. 244. 

O1. II. 


A Man cannot raiſe a 
Fee-fimple to his own 
right Heirs as a Purcha- 
ſer, neithet by Convey- 
ance, Uſe, nor Deviſe, 
for the Heir ſhall be in 
by Diſcent. 


Father ſeiſed in Fee; 
Son leaſes for Years, to 
commence after the Fa- 
ther's Death, rendering 
Rent; the Son cannot 
have it. 


Children inherittheir 
Anceſtors in the right 
aſcending Line, butare 
not inherited by them. 


The 
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Upon a Sci. fa. in a 
perſonal Action reco- 
vered againſt an Anceſ- 
tor, the Heir ſhall not 
have his Age; but he 
ſhall upon Error to re- 
verſe a Fine. 

Reverſion in Fee up- 
on a Tail is not Aſſets. 

In Debt againſt the 
Heir, that Executor had 
Aſſets, is no Plea. 

Heir and Executor 
both chargeable upon 
Specialties. 


Where the Heir ſhall 
take as Special Occu- 
pant. 

He that claims as 
Heir in Fee- ſimple, muſt 
make himſelf Heir to 
him who was laſt ſeiſed. 


Where an Heir born 
beyond Sea ſhall not in- 
herit. 


So likewiſe where a 
Subject ſtays longer be- 
yond Sea than he was 
licenſed to ſtay. 


Shall not be dilinhe- 
rited without apparent 
Intent. 


Shall be preferred in 
a doubtful Caſe. 


A Fine with Render 
by the Heir of the Part 
of the Mother, makes 
jt deſcend to the Heirs 
of the Father. : 


Tuo joint Heirs muſt 
be ſued jointly. 


Where he takes as a 
Purchaſer, he 1s not li- 
able to be ſued upon his 
Father's Bond. 


Heir. 


The Heir upon a Sci. fa. in a perſonal Action re- A 
cover'd againſt his Anceſtor, ſhall not have his Age; 
but he fhall have it upon a Writ of Error to reverfe 
a Fine or Recovery levied or ſufter'd by his Anceſtor, 
becauſe this binds the Inheritance. 

Reverſion in Fee upon a Tail is not Aſſets. 3 Lev. B 


3 
; In Debt againſt the Heir, tis no Plea that the C 
Executor had Aſſets. 3 Lev. 189. 

Heirs and Executors both chargeable upon Spe- D 
cialties, and *tis no Plea for the one that another 
Action is 1 againſt the other. Dyer 303. 

{here the Heir ſhall take as a Special Occupant, E 
Vide 1 Saund. 261. 

Tt is a Maxim in Law, that a Man who claims as F 
Heir in Fee-fimple to any by Diſcent, muſt make 
himſelf Heir to him that was laſt ſeiſed of the ac- 
tual Freehold and Inheritance. Co. Litt. 1 1. . | 

A Subject of the King goes beyond Sea, mar- G 
ries an Exgliſb Woman, and continued there and 

practiſed traiterouſly, and had a Son born there: 
And held that he ſhall not inherit the Eſtate-tail: 
Alſo where a Subject goes beyond Sea with the 
King's Licence, and continueth longer than his ap- 
pointed Time, he loſeth the Benefit of a Subject. 
4 Leon. Caſe 29. 

An Heir at Law ſhall not be diſinherited without H 
an apparent Intent; becauſe, unleſs the Anceſtor 
makes a Diſpoſition of the Lands, they belong to 
the Heir by Law. Lutꝛe. 764. 

The Heir at Law is preferred in Chancery in a 1 
doubtful Cafe. Chanc. Rep. 7. | 

One ſeiſed of Lands as Heir to his Mother, le- K 
vies a Fine with Warranty, ſur Grant and Render, 
to his own right Heirs : The Render is as a new 
Purchaſe, and makes the Eſtate diſcendible to the 
Heirs of the Part of the Father. Show. Rep. 93. 

Where a Man dies and leaves two joint Heirs, L 
you cannot bring two ſeveral Actions of Debt a- 
gainſt them ſeverally as Heirs, but muſt ſue them 
jointly, becauſe both of them make but one Heir. 
Trin. 1 Fac. 2. B. R. 

Where Lands are deviſed to an Heir upon Con- M 
dition that if he pay his Father's Debts within a 
Year, if not, to his | Soo Ava the Heir hath it as 
Purchaſer, being tied with ſuch Condition; and ſo 
he may well plead Riens per diſcent. Cro. Car. 161. 


ph. I. 
3 | Where 


Heir. 


re an Heir was ſued for an Annuity granted 

2 by his Anceſtor to the Plaintiff, and he 4. Non 

oft fuctum; this is no ſuch falſe Plea as ſhall ſubject 

his own Eſtate : For it is not falſe in his own Cog- 
nizance, and the Lands of his Anceſtor ſhall only 

be taken in Execution. Cyo. Car. 436. pl. 6. 

By the Law of England, no Man can take an In- 
heritance in Fee-fimple by Deed without the Word 
Heirs, but by Deviſe he may, But where a Man 
takes an Eſtate by Virtue of the Statute De Donis, 
there he may have an Eſtate-tail by Conſtruction, 
which he could not have at the Common Law be- 
fore. Paſch. 9 V. B. R. 

C Jf my Daughter die without Heir, (not Heir of 

her Body) then to remain, ec. This was adjudg'd an 

Eſtate-tail, and ſhall go to all the Heirs of her Bo- 

7 dy, tho Popham was againſt it; and that ſhe having 

$ an Eſtate for Life, her Heir ſhall not take as a Pur- 
a chaſer, but by Limitation. Cro. El. 313. pl. 5. 

D It is an antient Land-mark of the Law, that 
when the Anceſtor takes an Eſtate for Life, the 
Word Heirs is a Word of Limitation; but other- 
wiſe, (viz. if he doth not) it is a Word of Pur- 
chaſe. Raym. 334. 

E Motice of a Deviſe muſt be given to the Heir, 
otherwiſe it is no Forfeiture; becauſe the Eſtate, 
prima facie, belongs to the Heir upon his Anceſ- 
tor's Death. Lutw. 813. 

F It Timber-Trees be blown down, the Heir or 
Reverſioner ſhall have them; but if they be Do- 
tards, they go to the Leſlee for Life or Years. 
4 Rep. 63. b. 

G Fiſhes in a Pond ſhall go to the Heir, and not 
to the Executor. Cro. El. 372. pl. 18. 

H The Heir ſhall enforce the Adminiſtrator to pay 
Debts with the perſonal Eſtate, to preſerve the In- 
heritance to the Heir. Chanc. Rep. 280, 297. 


B 


1 Debt lies againſt the Heir of an Heir to the 
tenth Degree. Noy 56. 

K An Adminiſtrator brings Debt againſt an Heir, 
and ſays only, that he is Couſin and Heir, and doth 
not thew how particularly ; yet held good. 3 Anne, 
B. R. Show. Rep. 249. See poſtea, hoc titulo. 

L A Pan brings an Action againſt Couſin and 

Heir, as Couſin and Heir, without ſaying how, 

and held good. Show. Rep. 249. 
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Where an Heir pleads 
Non eſt factum of his An- 
ceſtor, that is not a falſe 
Plea to ſubject his own 
Eſtate. Only his Anceſ- 


tor's Lands fhall be ta- 
ken in Execution. 


By the Common Law 
no Man can take an In- 
heritance by Deed with- 
out the Word Heirs; but 
by the Statute De Donis, 
he may. 


Where the Heirs by 
the Word Heir ſhall take 
by Diſcent, and where 
by Purchaſe. 


Where the Word 
Heirs is a Word of Li- 
mitation, and where of 


Purchaſe. 


\ 


Notice of a Deviſe 
muſt be given to the 
Heir. 


Timber-Trees blown 
down, go to the Heir; 
Dotards to the Leſſee. 


The Heir ſhall have 
the Fiſhes in the Ponds, 


The Heir ſhall com- 
pel the Adminiſtrator 
to pay Debts with the 
perſonal Eſtate, to pre- 
ſerve the Inheritance. 


Debt lies againſt the 
Heir of an Heir. 


How an Heir is to be 
ſued. 


Debt againſt Couſin 
and Heir, how to be. 


In 


16 "FI Heir. 
Nn an Action of Debt againſt an Heir, the Plain- 
5 1— * tiff muſt declare in the deber G. detiner, and ſet 5 
forth particularly how the Defendant is Heir to the 
Obligor. But if in the detinet only, it is cured after a Verdict by the 
Oxford Act, Car. 2. cap. 1 Lev. 224. by, | 
cond Son , CUben a ſecond Son is charged as Heir upon his g 
15 2 after the Anceſtor's Bond, without taking Notice of the eld- 
Death of a firſt Son. eſt Son, and of his Son, who are dead without 
Iſſue: If he hath Lands as Heir to his Father, then 
he is well charged; but if he hath them as Heir to his Nephew, aliter. 
Show. Rep. 284. 249. | 

Where a collatetal . Debt upon Bond as Brother and Heir to F. S. C 
Heir is to be charged, the Defendant pleads Riens per diſcent from his Bro- 
the Declaration ought ther, whereas the Caſe was, The Obligor was ſei- 
n ſed in Fee, and had Iſſue, and died ſeiſed; the Iſſue 
afterwards died without Iflue, and that deſcended to the Defendant as 
Heir to the Son. of his Brother: And adjudg'd for the Defendant ; for 
tho? he is chargeable as Heir upon this Bond, yet he is but collateral 
Heir, and it ought to be ſpecia e Cro. Car. 151. pl. 5. 

How | « het Where a Man recovers againſt an Heir by De- D 
wall be hind an Heir. fault or Verdict, upon pleading of Riens per diſcent, 
Where general, where he may enter either a general, or elſe a ſpecial Judg- 
_ ment, De terris deſcenſis ; and there he ſhall have all 
the Lands by Diſcent in Execution. But if the Judgment be general 
without ſuch Prayer, then he can have only a Moiety by Elegit. Mich. 

1 W. & M. B. R. See Plow. Com. Davys and Pepys 439, 440, 441, 442. 
See alſo 2 Leon. Caſe 16. By the better Opinion a Ca. ſa. lies. | 

The Judgment and Execution ſhall be general, E 
unleſs the Heir acknowledges the Action, and ſhews 
that he hath ſo much by Diſcent ; but when he will 
not ſhew what he hath by Diſcent, and ſo loſes the Benefit the Law 
gives him, it ſhall be intended that he hath Aſſets by Diſcent to ſatisfy 
the Debt. Cro. El. 692. pl. 1. Moor. Caſe 688. 

In Debt againſt an Heir who pleads Riens per diſ- F 
cent, the Plaintiff may have Judgment preſently, 
and a Sci. fa. when Aſſets diſcend. 8 Rep. 134. 4. 

Special Matter my Special Matter may be given in Evidence upon G 
be given in Evidence Riens per diſcent, as that the Sale was fradulent, &c. 
upon Kiens per diſcent. 5 Re 2 60. 

Where” the Heir is . In a Sci. fa. againſt the Heir and Tertenants he I 
ſued as Tertenant, the is charged only as Tertenant, and by pleading Riens 
Execution ſhall be but per diſcent, and found againſt him, the Execution 


How it ſhall be upon 
a Judgment by Nil dicit. 


Executio quando Aſſets 
arciderint. 


for s M was of a Moiety, and not of all, as it ſhould have 
| been upon a falſe Plea in Debt. (Yo. Car. 294. See 
- Title Tertenant. | 


3 
A Man 


— 2 
. 
. 
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A _ A Ban ſhall never bind his Heir to wadrant were. Ie cannot bind 
he himſelf was never bound; Cro. Face 570. Nei- 1 e be bound it. 


ther will Debt lie againſt an Heir, unleſs he be par- if. Neither will Devr 
N named. 1 Saund. 136. | 4 lie againſt him, ir not 


particutatly named. 


B Debt againſt an Heir, who hath a Revenlinn i in How far a Reverſion 
Fee upon an Eſtate-tail : The Reverſion in Fee is bs Foy pon an Eke 
Aſſots, upon a general Riens-per difcent ; — 

Heir may by a 1 Pleading p betet 2 Leu. 
286, 287. en 55 ny 

C TM any rue Tru ſhall hes, leaving a | Truſt An Efiate deſcending 

in Fee · ſimple to difcend to his Heir: This Truſt way —_— Ceſtuy que 
ſhall be taken, and is declared to be Aſſets b _ ey Ade. 
cent, and be liable to the Obligation of his 

tors, for or 14 — of Aſſets, as fully as he * or n to fave 
been, if the had deſcended to him in Poſſeſſion, in like Manner 


as the Truſt defoended. Stat. Frauds and Perjuries. Stat, 29Car. 2.6.3 


29 Car. 2. cap. 3. 
D inen, That no Heir nüt ſhall be ** eable How the Truſt- Eine 
by Reaſon of any Eſtate or Truſt made Aﬀets in his 915 nar ** 


Hands by this Act, ſhall by Reafon of any Plea, po 
Confeſſion of the Action, or "fuffering of — by Nil Aixir, or atty 
other Matter, be chargeable to pay the Condemnation out of his own 
Effate ; but Execution ſhall de lu ed of the whole Eſtate ſo made Aſſets 
in his Hands by Diſcent, in whoſe Hands ſoever it ſhall come after the 
Writ purchaſed, in the fame Manner as it is to be at and by ow Com- 
mon noel where the Heir at Law 5 2 Plea. Bil. 
E Psy the Stat. 4 &- 5W. & M. cap. 20. tor et- ; 
ing of all Judgments, it is — 4 That no Judg- et For 
ment not docketted as that Act requires, (which ſee an Heir. 
in Title Judgments) ſhall afte& any Purchafor or 42; UW &M. C. 20. 
; Mortgagee, or have any Preference againſt Heirs, Executors, or Ad- 
_- miniſtrators, in their Adminiftration of their Arceſtors, Teſtators or 
4 Inteſtates — 
5 F This was at firſt a temporar Act, but. made FF 
petual by an Act made 7 & 8 . cap. 36. Wee e, 
Act in Title Judgment. 
G By an Act made 364. & M. cap. 14. entitu- & 4 il. & W, cap. 
led, An Act for e 0 FOredirers againſt fraxdulen i 13. For Relicf of Cre- 
Deviſes, (which ſee in Title Deviſe) it is enacted, 5 7 _ fraudu- 
That where any Heir at Law ſhall 4 liable o pay Where the Hei 2. 
the Debt of his Anceſtor, in regard of any Lands, liens before Ackion 
c. deſcending to him, and ſhall ſell, alien; or make ought. | ; 
over the {ame before any Action brought, or Proceſs ſued out againſt him, 
thatſuch Heir at Law ſhall be anſwerable for ſuch Debt or Debts, in at 
Action or Actions of Debt to the Value of the Land ſo by him fold, 
' aliened, or made over, in which Caſes all Credi- i 
ow lden hal! 


tors ſhall be preferred as in Actions againſt Execu- de preft 
Vol. II. 1 , tors TPO 


18 Heir. 85 
tors and Adminiſtrators, and ſuch Execution ſhall be taken out upon 
any Judgment ſo obtained againſt ſuch Heir, to the Value of bag Aid 
What Lands mall be Lands, as if the ſame were his own proper Debt; 
liable to Execution. ſaving that the Lands, Tenements, and Heredita- 
ments, bona 10 de aliened before the Action brought, 
ſhall not be liable to 2 ** 
And it is further enacte t where any Action 
122 to the Heir ms: of Debt upon any Specialty i is brought againſt any A 
Heir, he may plead Riens per diſcent at the Time of 
How the Plaintiff may the Orig inal 2 brought. And the Plaintiff in 
reply. 5 ſuch Adlon may reply, That he had Lands, Tene- 
* i ments, or Hereditaments, from his Anceſtors, before 
| 8 — = inal Writ brought, or Bill filed; and if 
What the Jury ſhall ined thereupon it be found for the 
e 2 Ty Pantif, pron Jury ſhall enquire of the Value of 
15 40 the Lands, Tenements, or Hereditaments, fo de- 
SET ET. ——@ and thereupon Judgment ſhall be given, 
3 judgment a- and Execution {hall be awarded as aforeſaid; ' But 
gainſt an cir, arithour if Judgment ſhall be given againſt ſuch Heir by 
confelin n Confeſſion of the Action, without confeſſing the 
Aﬀets deſcended, or upon Demurrer, or Nzbil dicit, it ſhall be for the 
Debt and Damages, without any Inquiry for the Lands, TOE, 


or Hereditaments deſcended. 


Dyꝛovided, That all and every Deviſee, or Devi. B 
is. chargeable ſees, made liable by this Act, {hall be liable and 
chargeable in the ſame Manner as the Heir at Law, 
b F orce of this Act; notwithſtanding the Lands, Tenements, and 
ereditaments, to him re be aliened before the Action brought. 


„„ but made per- C 

| | Note, 1s was temporary, ut made _ 
. petuat by an Act made 6 & 7 W.i cap. 114. 

: /ACaſe upon this Sta · Sek a Caſe upon this Statute argued Pro and Con, D 


tute, with the Plead- how the Practice ſhall be upon it, 5 Mod. 122, nan 


ings upon it. and alſo the Pleadings upon it, 119. 

How Tertenants ought Several Tertenants are returned, who g bear E 

to plead. and plead jointly, that the Deceaſed was not ſeiſed, 
(the Day of the Judgment, or afterwards) of the 


Lands whereof they are returned Tertenants : And this upon a De- 
murrer was held to be ill; becauſe they ought to have pleaded this le- 


verally, and not jointly. : . 7 . &. M. B. K. 
The Heir ſball have Debt upon a Leaſe for Lears of Lands of Inhe- F 


the Rent, tho? reſerved ritance, rendring Rent to his Executors and Aſſigns; 


7 2 ; and wh and Af. the Heir ſhall have the Rent, becauſe it being reſer- 
Ses ang ng. ved to him, his Executors and Aſſigns, the Rent ſhall 
continue after the Leſſors Death, and ſhall go to the Heir upon the ap- 
parent Intent that it ſhall continue after the Leſſor's Death: And this 
without the Words During the Term. But otherwiſe it is, where it is 

reſerved to him and his Aligns. 2 Lev. 1 3, 14. 12 Rep. 36. 
Uihere 


2 


Heir. 
A here the Heir ſhall have the Rent, and not 
the Executor, upon A Covenant to pay ſo much a 
Year to the Leſſor, his Heirs, Executors and Aſ- 
figns, ſee Cyd. Car. 307, pl. 1. See Title Leaſes. 
B Leſſee covenants with the Leſſor, his Executors 
and Adminiſtrators, to repair; the Heir ſhall bring 
Covenant, tho? not named, becauſe this Covenant 
goes with the Land. 2 Lev. 92. TIN wrt 
C A Man covenants with the Grantee in Fee, that 
he, his Heits and Aſſigns, hall quietly enjoy: Here 
was an Eviction in the Life of the Grantee; his 


E 

Where the Heir and 
not the Exccutor fiiall 
have the Rent, payable 
by a Covenant. * 


Where the Heir ſha! 
have Covenant, tho' no: 
named. | | 


Where Executor, nc: 
the Heir, ſhall bring 11:- 
Action of Covenant. 


Executors, and not his Heir, ſhall bring the Action. Betauſe, when 
the Covenant was broken, he could have neither Heir nor Aſſignee of 
theſe Lands: But the Damages ſhall be recover'd by the Executors, 
tho' they are not named in the Covenant, for that they repreſent the 


” 


Perſon of the Teſtator. 2 Lev. 26. 2. 
D An Heir ſhall not find Bail upon a Cauſe remov'd 
out of an inferior Court; - becauſe he is not liable to 
find Bail in any of the ſuperior Courts. 2 Leu. 204. 


» - 


E The Executor hath Aſſets, and the Heir alſo. hath 


Aſſets; it is at the Obligee's Election to have the 
Debt of the one or the other: But he ſhall not 
charge them doubly; but if hie be ſatisfied by one, 
the other ſhall have his Audita Qꝛuertla. 2 Plow: 


An Eeir ſhall not put 
in Bail. Skt ht: 


Obligee may ſue, ei- 
ther the Heir or Execu- 
tot. 0 


A. ſeiſed in Fee, makes an Eſtate-tail, Reverſion to himſelf in Fee; 


He enters into Bond, and dies, and after divers Diſcents from Heir to 
Heir in Tail, the Tail determines. The Heir of the Reverſion in Fee 
ought to be charged as Heir to 4. not as Heir to any of the mean 


Heirs in Tail; becauſe they we 
> Lev. 286. | V 
Che Heir of a Perſon attainted of Treaſon, may 

with the King's Licence bring his Writ of Error to 
reverſe the Attainder of his Anceſtor, tho* properly 


re never actually ſeiſed of the Fee. 


The Heir of a Perſon 
attainted, may bring Er- 
IOr. 


ſpeaking, a Perſon attainted can have no Heir ;-but, as to this Purpbſe, 


he ſhall be Heir to bring a Writ of Error, otherwiſe he ſhould be 


out Remedy, .6W, & M. B. xX  --..-; 
H A Feoffinent. to the Uſe of 7. S. and the Iſſue 


Male of his Body, is not ati Eſtate-tail for Want of 


the Word Heir. 1 Roll. 837. altho' it was by Uſe. 


Ik a Man gives Land to a Man and his Heir in 
the Singular Number, he hath but an Eſtate, for 
Life; for his Heir cannot take a Fee-fample b 
Diſcent, becauſe he is but ons, and therefore ſhall 
take nothing, Co. Lit. 8. J. So it is if it be to 
him or his Heirs. 1bid. So if it be to two & he- 
redibus without ſuis. 1bid. for the Uncertainty. 


with- 


A Feoffment to the 
Uſe of J. S. and the II- 
ſue Male of his Body, is 
not an Eſtate-tail for 
Want of the Word Heir. 


Heir in the Singular 
Number takes nothing 
but for Life: | 


So if it be to him or. 
his Heits. 5 

So to two & hered;- 
bus without ſuts. 


Uhere 
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Where a Deviſe to 
the Heir at Law, upon 
a Condition, ſhall be ad- 
judged a Limitation. 


Dubious Words in a 
Will ought to be inter- 
preted for the Heir's Be- 
nefit. 


A Deviſe to a Stran- 
after the Death of 
Wife, ſhall deſcend 


Fs 
to the Heir in the mean 
Time. 


The Heir ſhall be re- 


imburfed by the Execu- 
tor of the Igor, who 
hath perſonal Aſſets. 


Where a General 
Judgment, 


Where he ſhould con- 
feſs Aſſets. 


Falſe Plea. 
How to declare new 
J vagment. | 


Pleading. 


| Heres viventis. 21111. 


Equity. 


That the Heir at Law 
ſhall have the advanced 
Rant. 5 


A Will how to be 
eftabliſhed. 


Where the Heir ſhall 
have the whole Lands. 


ral or Special. 


Heir. | 
here a Deviſe is to the eldeſt Son, upon Con- A 


dition that he pays ſuch Legacies; and if he refu- 
fes, the Land ſhall remain to the Legatees : He 
refuſes, the Legatees wy enter by Way of Limi- 
tation. Ny 51, : 

Dubious Words in a Win ought to be interpreted B 
for the Benefit of the Heir, and not to difinherit 
him. id. 185. 

' A Deviſe to a Stranger, after the Death f this C 
Wife; it ſhall deſcend to the Heir in the mean Time, 
and the Wife ſhall not have it. 2 Lev. 205. 


Where the Heir is ſued upon a Bond for the Debt D 
of his Anceſtor, and it, he ſhall be reimburſed 
by the Executor of the Obligor, who hath perſonal 
Aſſets. 1 Chance. Rey. 74. 

Debt againſt him, the Plaintiff had a Verdict E 
and general Judgment, and not of the Lands de- 
ſcended, and held good. Carthew 93. 

He can't plead a Term of Years rais'd by his F 
Anceſtor in Delay of Execution, but ſhould con- 
feſs Aſſets. Sell. 354. 

And it he ſo pleads, a General Judgment malt G 
be given for his falſe Plea. 114.355: 

Where a Defendant is ſued as Heir, the beck. H 
ration need not ſhew how he is Heir. Bid. 

There Judgment againſt an Heir mt be Gene: 1 

Comber. 162, 

Dow the Pleading ſhall be on the” new Statu e K 
where the Heir aliens after his Anceſtor 8 Death. 
Lhid. 345. 

Where there miy be Heres  vivgntis. Did. 15 3 * 
153. 

ow ON Heir is b ured in Equity. See Mod, M 
Caſes in Lam and Equity L 90, 122, 17 159, 
I 
Lands were ſettled in Marijad e on Triiftees, N 
&. that if the Wife ſurvived ſheiſhould- receive 
the Profits as they were then lett; the Hyſband 
made Leaſes and advanced the Rent, and detreed 
that the Heir at Law ſnould, have the advanced 
Rent. Ihid. 32. 

2 Will not to be eſtabliſt;d againſt an Heir O 
without à Trial at Law. hid. 90. 5 
Lands deviſed to the Wife to be ſold to pay p 


Debts, Gr. not being fold, if the Perſonal Eſtate 
will ay the Debrs, the Heir ſhall have the whole. 
ands. a 


Thid. 122. 
A Tenant 


| ' | N Heir. N 

A A Tenant in Common dying in the Life of the 
Teſtator, his Moiety will deſcend to the Heir at 
Law. Mod. Caſes in Lam and Equity 157. See 
I . 

B Lands given in Truſt or deviſed to pay Debts, 
&-c. ſhall be deemed as Money in Reſpect to the 
Creditors, but not in Reſpect to the Heir at Law. 
id. 171. See 62. | 

C The Heir's Title by Deſcent is preferable to 
that of Purchaſe, s Ibid. 23. 

D A Feoffinent to Uſes, the Reverſion in Fee to the 
Heirs of the Feoffor, his Heir takes by Diſcent ; 
aliter in Wills and Deviſes. IId. 

E here a Reſiduary Legatee ſhall not take by 
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Tenants in Common. 


Lands given in Truft 
or deviſed to pay Debts, 
The Heir's Title. 


Where he takes by 
Diſcent. 


Where the Heir ſha!! 


the Will, but the Heir. Mod. Caſes in Law and take by the Will. 


Eguity 123, 124. | PET 
F @Thether a Lapſed Legacy. ſhall go to ſuch Le- 
gatee, or the Heir. Ibid. 221. | 
G There one may take a Fee-ſimple by Deviſe 
without the Word Heirs, &c. Ibid. 253, 255, 256, 
239, Oc. . 1 N 
H There Iſſue of the Body is tantamount to Heirs. 
Vids Mills and Mods. | 
1 Where he ſhall be relieved in Equity againſt the 
Penalty of a Bond. 3 Salk. 84. | 
K . Where he ſhall not be diſinherited upon doubt- 
ful Words in a Will. Bid. 128. 1 
L here his Plea of Rzens per Diſcent is not good. 
id. 157. 0 Pg 
M Debt againſt him without ſhewing how Heir, is 
r 
N Uhere he ſhall be relieved againſt an Executor 
who hath Aſſets. Bid. 179. 
O here he ſells Land liable to the Debt of his 
Anceſtor before an Action brought againſt him, he 
7 — anſwer the Value out of his own Eſtate. Vid. 
180 | 
P There his Plea of Riens per Deſcent præter re- 


verſionem, & c. is not good. Bid. 


Lapſed Legaey. 


Where the Mord 
Heirs not neceſſary, 


Iſſue. 

Equity. 
Diſinherited. 
Plea. 
Declaration. 


Relieved againſt an 
Executor. 


Where he ſhall anſwer 
out of his own Lands. 


Plea. 


Vide Title Diſtent, Vol. 1. 635, Let. C, D, E. 636, Ler. B, F. 


G, K. 637, Ler. B, C. 638, A, B, E, F. 
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Herlot. 


1 


Heriot, Quid 9 


Diſtreſs fo? it, if it be hertot⸗Service. 
he may ſeize any where, but koꝛ Periot 
Land. See Keil. 84. b. 82. a. Plow. 96. b. 


An Heriot with 
the 1 


Is the firſt, and Mor- 
tuary the ſecond beſt 
Beaſt. 


What is Heriot-Cu- 
ſtom, and what is He- 
riot -Service. 


Heriot-Cuſtom is ſei- 
zable. 

Heriot-Service is di- 
ſtrainable. | 


FL A dies 


Heriot. 
5%e Election; 


N Þeriot is the beft Beaſt, whether it be A 
Þozſe, Ox, oz Cow, that the Tenant 
poſſeſs'd ot; and the Loꝛd may ei⸗ 
ther ſeiſe fo2 Periot⸗Cuſtom, o2 take a 
te, Fo2 Þertot-Cuffom 
-Service only upon the 


An Heriot ſhall go with the Reverſion, as well as B 
the Rent, and the Grantee of the Reverſion ſhall 
have it alſo. 2 Sams, 366 . 

The Heriot is the firſt, and Mortuary the ſecond C 
beſt Beaſt. 1 Keb. 919. Plow. 23, 3 

Periot⸗Cuſtom is where all the Lands holden of D 
the Manor ſhall pay an Heriot at'the Death of the 
Tenant: Heriot-Service is where it is Part of the 
Tenure only. See Plow. Com. 95, 96 

Where a Man claims for Heriot-Cuftom, he claims E 
there for his own proper Cattle; in which Caſe he 
may ſeize them whenever he can find them. But for 
Heriot-Service he may diſtrain upon the Land, but 


cannot ſeize. Benl. 30. pl. 47. But Moore 713. that he may ſeize or di- 
ſtrain without Preſcription. Marc h. 164, 165. See Plom. Com. 95.4. where 
it is ſaid, That for Heriot-Cuſtom a Man may ſeize and take as his own 
proper Goods, but that Heriot-Service is Parcel of the Tenure, and lies 


What Remedy the 
Lord hath for them. 


Eliz. 589, 590. The Court gave Judgment that Heriot- 


in Render; ſo that if it be not render'd, the Lord 
hath no other Remedy, for then he hath it for his 
Rent, or other Things, viz. a Di But fee Co, 
ice was ſei- 


zable, and they took this Diverſity, viz. between the Tenure of yield- 
ing annually an Ox, and of rendring annually of his beſt Beaſt : In the 
firſt Caſe it is in the Tenant's Election what he will render, and in the 
laſt the Lord hath his Ele&ion what he will ares See Cro. Eliz. 32. 


But in the 3 Moll. 231. it is held, That the 


ord may diſtrain or ſeize 


for Heriot-Service ; but that if he makes a Seizure, it muſt be the beſt 
Beaſt of the Tenant; but if he diſtrains, he may take any Perſon's 
Cattle upon the Land. See Co. Car. 260. Jones 300. See allo paſtea. 


2 


See 


Periot. 23 

A See a Difference between Heriot-Service, and Hezlot-Setvice. | 
Heriot-Cuſtom, how it ſtands, in Caſe the Tenant ift f Panne 1, 
fells any Part of the Land: So alſo when the Lord Land. | 

rchaſes any Part. 8 Rep. 105, 106. | 

B Note, In Caſe of Heriot-Service, he ſays, That . Difizeſs for Herior- 

the Tenant died 3 of an Ox, Price 51. which 
was the beſt Beaſt : And becauſe the Heriot was in Atrear, and not de- 
livered, the Defendant makes Conuzance for taking of the Cattle in Loco 
in quo, Oc. as infra Feodum &. Dominium. 8 Rep. 114, to 121. 

C But it hath been ſince held by the Lord Chief nere Heriots 
Juſtice Holt, That either Heriot-Service, or Heriot- be ſeized off from the 
Cuſtom, is ſeizable off from the Manor; becauſe it Manor, and where nut. 
lies in prender But an Heriot reſerved by Deed, f 
cannot be taken off from the Manor. Show. Rep. 81. 

D lot⸗Cuſtom m 1 another Cu- eriot-Cuſlom may 
a but Heriot- Sersiee — Newer Caſe, * not He- 
Paſch. 3 V. & M. B. R. De 

E None but thoſe who die ſeized of the Fee-Sim- 1 Eſtates ſhall pay 
ple, (except Copyholders in Fee) ſhall pay an He- 59 the Ford. 
riot to the Lord: For all Eſtates of Lives, Years, 
or Entail, are derivative Eſtates out of the Fee, and are not in Privity 
to the Lord, nor are held of him; but are held of the Perfon who 

hath the Inheritance. Keilw. 79. b. 80. 4. 82. 4. 84. b. 

F In 2 Replevin the Defendant avowed for Heriot- The Plaintiff ſays that 
Service; the Plaintiff pleaded; That the Tenant Mul- the Tenant Aulla habuit 
Iz habuit animalia at the Time of his Death; and up- pr owt 25 Dorn; 
on a Demurrer, it was adjudged to be naught, be- N 
cauſe he did not ſhew whether the Heriot ſhould be 
aBeaſt or other Thing. Hob. 176. 1 Cro. 186. 

G TUhere a Covenant ina Leaſe for Lives is in the Where an Adion will 
Disjunctive, to render the beſt Beaſt for an Heriot, ot lie till Election. 
or 40s. in Money at the Election of the Leſſor, upon the Death of any 
of the Lives: Here an Action will not lie, until the Leſſor gives No- 
tice which he will accept, whether the beſt Beaſt, or the 4os. 

H Ik an Heriot be reſerved upon a Leaſe, this is Herior reſerved u 
Heriot-Service. Lutw. 1366. And it is incident to 2 Leaſe, is Heriot-Ser- 
the Reverſion, Bid. 1367. and may be ſeized at 
any Place out of the Lands demiſed, - ts 

i ' ALeafe was made to A. for ninety-nine Years; Debt for Money for 
if g. C. and D. or any of them; ſhould ſo long live; f Heriot, ſuppoſed re 
and it was to commence after the Determination of mencement of the Leaſe, 
a former Leaſe, rendring Rent Ae Termi- 
ni, &. reddendo poſt mortem B. C &&. D. reſpefive for an Heriot 31. B. dies 
before the Determination of the former Leaſe; and the Plaintiff brings 

Debt for 31. for an Heriot upon the Death of B. And the Queſtion came 
to be, Whether it was due or no, the firſt Eſtate not being determined? 
And by three Judges againſt the Chief Juſtice, held, That the Action did 
not lie. 1 Sid. 437. 2Saund. 165. See 3 Mod. 290. 231. Co. Car. 313. 

| Whether 


Pl. 5. 


' 8 . 


| 
24 | Heriot. 
mr Whether upon a Re- ether the Leſſor may upon the Reſervation A 
ſervation yp! of ny Beaſt or 51. for * diſtrain be- 
= Leser cannot di- fore he hath declared his Election; the better Opi- 
train before Election. nion ſeemed to be that he may; but his Bailiff can- 


not. Litt. Rep. 33, 34. | W'$1 
Whether Leſſor my A Leaſe is made to A. for ninety-nine Years, if B 
diſtrain for an 1 3 the ſaid A. and B. and C. or either of them, ſhould 
8 —— long live, rendering and paying, upon the Death 
of either of them, their beſt Beaſt in lieu of an He- 
riot, or 405. in Money. A. B. and C. are dead, 
whereby the Leaſe is determined. And the Queſtion was, (the Leaſe 
being determined) Whether the Leſſor may diſtrain for an Heriot due 
upon the laſt Cæſtuꝝ que vie; and the Court was divided: Two Judges 
held, That it was Heriot-Service, and that the Heriot was due imme- 
diately upon the laſt Death; for there was at that Inſtant a Reverſion 
in the Defendant, and then the Seiſure ſhall have a Retroſpect to that 
Time. The other two Judges held, That by the Words of the Reſer- 
vation, being after the Death of every of them, the Heriot is not due 
till after the Death; ſo that there was no Reverſion when it ſhould 
become due; and to make it to be Heriot- Service, it ought to be in- 
cident to a Reverſion. Lut. 1367, 1368. . 1 8 
An Avowry for an In an Avowry for Heriot-Service, and ſays not C 
Heriot, how to be. what the Heriot is, it is 'naught. Hob. 176. Cro. 
Car. 260. 1 | | 44 | 5 
Says not in an Avow- In an Avowry for Heriot-Service it did not ap- D M 
ry what the beſt Beaſt near what Beaſt hejſhould have for the Heriot, nor 55 
es of * =T of what Value; ſo that it is uncertain what Thin 
_— the Defendant ſhall have, or how he ſhall be ſatiſ- 
fied if he ſhould have a Return. It was anſwer'd, That when the Lord 
diſtrains, it is becauſe the Heriot is eſſoigned ; ſo that he cannot ſhew 
1 3 what is the Heil 17 and for Heriotvervieg the 
ee eee ONE rd may either diſtrain or ſeize, if he can find it; 
— . _— _—_ ſeize, - unleſs the proper Beaſt of the 
If he ſeizes, it muſt Tenant only; but he may diſtrain any Man's Beaſts, 
i * bur. he which are upon the Land, and retain them until 
may diſtrain any Cattle the Heriot is ſatisfied: And it was adjudged accor- 
upon the Land. dingly for the Avowant. Cop. Car. 260. pl. 4. ſee 
A. Feme Covert dies, Coke and Dodderidge: Where there is a Cuſtom E. 
no Heriot ſhall be Paid. that eyery Tenant ſhall pay at Death a Heriot, a 
| Feme ſole Tenant, who is Tenant to this Manor, 
takes a Huſband and dies, the Lord ſhall not have 
And why. an Heriot, becauſe a Wife hath no Goods. 4 Leon. 
Caſe 277. 3 


A Cuſtom for ne A Cuſtom for the Lord to have the beſt Beaſt F 


Lond to have an Heriot of every one dying within his Manor, in the Name 

of an Heriot, is not good to bind a Stranger 5 but 

betwixt the Lord and his Tenants it is good. Crg.. 

Flix. 725. Mopr, pl. 556. 
2 


of — : 
«Stranger, is naught 


* | ek © ITS; 
A Cuſtom 


A 


B 


all thoſe whoſe Eſtates he hath he had A 
c. there it hach been godd. L 7. 235 u. 


C 


| ' Heriof. T 

A Cuſtom of a Manor, that the Lord uſed to | A Cuſtom for the 

have an Heriot upon the Death of every free Te- er 2 — 

nant for each Parcel of Land held of him; adjudged . free-Lenaut, and- good. 
a good Cuſtom; and ſee the Pleadings and Objec- | 


tions to them there over-ruled. 1 Bulſt. 99, 100. 
A Cuſtom to have an 


#h& Heriot after the Death 
Tenants for Life or Year $f the 8 


uſed to pay an Heriot*a Vears, how to Le. 

Court held it to be repugnant, that they ſhould pa 

an Heriot after their Deaths: but if it had been that the Avowant and 
ot after. the Death, 


By the Statute of 13 Hlix. zen L it is enacted, The Statute which 
That all fraudulent, Gifts; Arama rr. tb deffraud a H Gäffgg ef e , 7 
Lord of his Heriotsz cd. mall be void, am of none present the paying ef 
Effect, and ſhall;forfeit che: whole Value of the Heriots ais, r GB ps 
Goods; the one Moiety to the King, the other to FUN un 2510 
the Party grieved: Upon this Statute tliere happen 
ec to — this Caſe hy — . 1 ; hag ns yt 7 9 
riotable Lands, being poſſeſs di of thirty Horſes, . De 
did a little before his Death give the Hortes 0 the 1 Ho Dan are. 
Defendant with an Intent to defraud the Plaintiff ſeizing for Heriots. 


of his. Heriot; and when the Plhaintiff went i to ſeize his Heriot, the 


D 


F 


G 


Defendant” took the ſaid Horſes by Reaſan of his Gift; for which tlie 
Plaintiff brought his Action for 200 Marks, being the Value of all tlie 
Horſes; and the Queſtion came to be, Whether the 


Plaintiff ſhould have the Value of all the Horſes, e $21! not have the 


or only of one; which was to have been his Heriot? —_ te — 4 
And adjudged: that he ſhould have only one; hut 
that he might ſet a Price upon any of the thirty Horſes, and demand 
the Value of that Horſe as forfeited by the Statute. 2 Leon. Caſe 10. 
Heriot-Cuſtom or Hetiot-Service may be ſeized yg... be Ges. 
any where, but not diſtreined for out of the Ma- $A 


nor, - Salk.'356. .. 


E Uhere a Heriot is due upon the Death of the Not to be alter'd. £ 


Copyholder, it can't be altered by any Act of his. 
Z F 

A Surrender was made to three ſucceſſively, a How due. 
Heriot is due upon the Death of each Tenant: - 
3 Salk. 181. 


_  Heriot-Service, when and how to be paid, When and how to bs | 
3 Salk. 182, 332. paid. 


o 


| : _ ESherit. 
Highway Pan, See J Felon and Felony. 
pighway, See Ways, 1 
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ends is the mot beben and d bind A 


Homage CY ble Service of 'Reverence that a Free. 
1 hold⸗Tenant can do to his Lozd: 0 

when ie wakes: s Hamage he Hall be ungirt, and His Dead un“ 

covered, and his Led ſhall t, and he thall kneel'befoze him upon 


both Rnees, ' I — Pande together between his LES 
Þands, and ſay, GN this Day forward, of Life 
and of earthly IO to you thall be and orb A 
bear you Faith for the — — you (ſaving 
the 2 f owe to: je 7 2 _ Jung) 5 q an ho Lord 
ſo ſitzing lig him. Litt. ſoft. üs. | * 


Who 2 ao or e. - None hall 5 or receive Wb but B 


- 
4 2 


E only ſuch as have am Estate in Boe-fimple or Fee- 
tail, either in their.own Right, or in the Right of 
another. Lichen 13 I. . 121% 
A Woman havin M2 Woman having Lands in 1 Fbo-tail takes a c 


Lands In Fee-raff fink” Huſband, andthe 5 the Huſband in his 


— 1 do | Wife's Life thall do Homage; but before Iflue had, 


before Iſſi 
— In = * in 10 Homage muſt he. in both thoir Names, * 
both theit Names. 


A Corporation gan- 8 C In cxrtzero man for they can D 

not do Homage. nota — Attorney; and Homage be being per- ” 
ſonal, cannot be done by Attorney. 33 H. g. cap. 15. 

What Seifin in Ho- Srlan af Fealty is Seiſin of 2 Fealty and K 
N Eſeuage: For re Fenant nuikes his Fealty, he 
takes an Oath, that he will be faithful and loyal to his Lord, bear 
Faith to him for the Tenements that he claims to hold of him; and that 
he will lawfully do and make the Cuſtoms and Services that heought to 


do. 4 Rep. 8. 


. Sein af ſuperior Services is Scifinof inferior Ser- F 
Seiſin of inferior Ser- vices incident thereunto; as Seiſin of Homage is 
vices. Seiſin of Fealty, and Sellin of Rent is Seiſin of 


— 4 Rep. 9. b, 


Pomine 


7 Mere one Man tonveys away ſecretly, Natz 2740 n 2 5 i 
o keeps in his Cuſtody another Ban ine ayhhtf? 
_ ®..* agatuit bis Salt; then uon Path aud where it lg. 

thereof, and a Petition ta the Lo69 Chan 

celloꝛ, he will grant a Mit of Replegjari Facias, with an Alas any 
Plaries, upon which the Sherff returns an Elongatus, and there- 
upon iſſues out a Capias in Withernam, made by the Filazer : And 
when he is thereupon taken, the Shore cannot take Ball fo2 
him : But the Court where the Writ is retarnable. map, ik they 
think fit, grant an Habeas Corpus to the-Sheriff to bzing him inte 

Court and bail him, ox elſe remand hm. 
Fozmeriy the Court was of Opinion, That one Where a . Defendant 

- taken pong Capias in — — was not bailable's J, s and We 

bat Aich. 12 W. Rot. 91. B. R. inter Moore & Watts, KG. 

in an Homine Replegiandb, where the Defendant was 
_ in Cuſtody upon a Capias in Withernams, the Court, _ The Plaintiff avn- 

after great Conſideration, admitted the Defendant 

to Bail, who thereupon drew up his Plea of Non cepit, and delivered it 

to the Filazer; and being in Court, the Plaintiff was called tliree 

Times to proſecute his Writ; which he did not; whereupon there was 

Jon 3 wa 2 ny 5 

The Entry of which Judgment is thus: uem 21 

« diem ſcilicet A pred OZ S. Martini ( hich e 
the Retorn of the Capias in Withernam) coram Domino Rege apud Weſtm” 
pred” Sammel Watts, duttus fuit hic in Curiam fub Cuſtodia pred” Vic 
Com Midi Virtige præd' brevis de Capias in Withernam, &. obtulit ſc 
verſus præfut Thomam Moore de placito, quare idem Sammel cepit &. 
captum tenuit pred? Thomam Moore, Et pred' Thomas Moore ſolemniter 
exat? non ventt nec eft breve ſuum de Homine Replegiando pred' ulterius 
proſecut Idleo conſiderutum eft quod præd Thomas Moore fit in miſeri- 
cordia. Et præd Samuel Watts eat inde ſme die, ec. ; 

D Aldo, in the Caſe of De la Baſtide againſt Ræynel 3 
& Ux. Paſch. 5 NM & M.in an Homine Replegiando, r tie! in Wir 
the Sheriff returned an Elongata, whereupon a Ca- | 
pias in Withernam iſſued; then the Defendant enter'd an Appearance 
with the Filazer ; (Note, It doth not appear here as in the former Caſe, 
that the Defendant was in Cuſtody) and a Motion 
was made for a Superſedas to the Withernam, and 


that 


* 


Super ſedeas prayed. 
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have not the Pexſon,, therefore Jet them lead. en 1 


28 Homine e bnd 


that they would plead Non cepit, they not being 

SherlfPs Return is e by the Sheriff's Return, which is- tra- 
traverſable. „ Verſable. 4 oppoſed by the he 
other Side, unleſs they would give Bail to deliver 

the Perſon, if the Iſſue ſhould be found againſt them. 

Curia. As to this Matter, e is no Difference between a Common 
ReplevingY mY 1 ipndo, neither is therefan Return 
it eria Blongata': And if theDefendant 

2 to gage Del had aimed roperty, then they are to gage Delive- 
; rance : But that is not done here, for they fa 7 7 N 


Superſedeas go. ton 050199 alt u 85 16 YL 


In an Fhmine Replagiundo; the Defendant 0 ds A 
nal -; ay = Non itz: the Defendant fnall not be eompeluunn 


ge NeſFNorance. eliverance: And a Svperſedens was granted en 

* IN r dun an. e bern. daes u D haſtid 

ne : 3% Cie. t n %% 1 i ng £31757 1001} 
lg Coun d In an Hewine Rey une, aſter am Flangerun ab 5 


mitted the Defendant to 3 and the Defendant in Gaoky 
appear and plead after thi Court admitted him to appaax and en mum, 
an Elongata returned, firſt Writ. Enſtick's Qle. up. Wa ad Eu, undd 


and a Withernam exe- 


_ cured. See more of this Matter in Deſiz Gy 0 Caſe upon C 


Homine Replegiando. an Homine Replegiundo brought * one Turkert. 7 


Raymond's Rep. 474, 47. 
Homine Replegiando, the Defendant appearing, D 
and Proceedings therein. Carthem 2. | 
Upon a Homine Replegiando iſſued, and an Elite. E 
ment returned by the Sberiff he againſt whom the 
Writ iflued coming upon Proceſs cannot plead. 'till he bung in 0p 
A Skinner 61, i 2711 
The Eloignment i is a Contempt for which the F 
"COnet will commit *tiy the Body be brought in; 
When the Court may and the Sherift's Return of the Elozgnment is a 
2 and when take ſufficient Foundation, and not traverſable; but if 
| the Party will gage Deliverance the Court my mn 
him to Mainprize. Skinner 62, 76. 

„ An Homine Replegiando being brought inn G 
Where the Writ of the Defendant for the Wife of the Plaintiff, and an 
9 was tuper- FElongat returned, before the Return the Defendant 

22 
* 5 ars and enters a Plea of Non ceperunt with the 
| B * zer; but upon Miſtake a Vithernam was award- 
ed, which the Court upon Motion ſuperſeded, for the Party might 
appear at the Return of the Replegiare, and plead Non ceperunt, and 
then no V ithernam _ to be awarded. Skinner 337. 


The Proceedings. 


When to * 


14 Aid Pꝛaier. 
| Hozs de on Ft, See 1 vow, 


Hue 


Hut and Cry. 


Felon and Felony. 
dee Mundꝛred. 

Notice. 
Robbery, 


he 


UE and Cry is a Purſuit after one ha- : 
ving committed a Robbery upon the 2 2 0 Ouat 
" KF Highway, fo2 if the Party robbed, o2 
any in the Company of one that was 
murdered o2 robbed, cometh to the Conſtable of the next Town 
and acquainteth him with the Matter, and deſires him to raiſe 
Þue and Cry, 02 purſue the Dffenders, deſcribing the Perſons as 
near as he can, and which Way gone: The Conſtable ought foꝛth⸗ 
with to call upon the Pariſh fo2 Aid to ſeek fo2 the Offenders ; and 
if they be not found, then to give Notice to the next Conſtable, 
and he to the next to him, until the Dffenvers . E. 1. cap. 1, 2. 


be appꝛehended. 13 E 1. cap. 1, 2. 28 E. 3. 336; 3. cap. 11. 
cap. 11. called the Statute of Winton. 28 E. 3. cap, 11 


B Qpon a Trial in this Caſe the Party muſt file his What the Party miſt 
Original, and be ſure to have a true Copy thereof, 88 * 
and Witneſſes to prove it, whereby he may appear 
to the Court to be according as the Statute directs: He muſt alſo have 
the Affidavit, and a Witneſs to prove the taking of it. 

C A a Robbery be begun in the Hundred of Dale, , beeun ! 

and ended in the Hundred of Sale; the Hundred one — AT end 
of Dale is chargeable for this Robbery, upon the ed in another; which 
Statute of Wincheſter. 1655. B. S. But Quere, for © — 
it ſeems both ſhould be chargeable. | 

D @QUhen a Recovery is againſt a Hundred, the She- f , Recovery be 

: - BY REN his Execution upon any one, or more, againſt a Hundred, the 
in the Hundred, as he ſhall think fit: But the Juſ- _— may wry it on 

tices of Peace at their Seſſions will make a Rate to but Tultioes 1 

apportion it upon the whole Hundred; and thoſe will apportion it. 

upon whom the ſame has been levied, ſhall be re- 

imburſed thereby. | 

Vol. IE | No 


30 


What ſhall be allow- 
ed to be a lawful Hue 
and Cry. 


27 Eliz. c.13. Def, 10. | 


Where it is in diviſis 
du ndredorum, Notice to 
either Hundred 1s ſuffi- 


cient. 


"It muſt be to ſome 
Vill, prope the Place of 
the Robbery. 


Tho in another Coun- 
1 1. 


Or another Hundred. 


When the Suit muſt 
be commencꝰ d. 


What the P rob- 
bed is to do for = Re- 
covery of his Money, 
by the Stat. of Vinton 
againſt the Hundred. 


27 Eliz. cap. 13. 


Where the Hundred 
ſhall be excuſed. 


When the Party rob- 
bed is to make Oath. 


Hue and Cry. 


No Hue and Cry or Purſuit ſhall be allowed a A 
lawful Hue and Cry and Purſuit, unleſs made by 


Horſemen and Footmen. 27 Eliz. cap. 13. Secl. 10. 


Vide poſtea. 

Where the Robbery is committed in diviſis hun- B 
dredorum, if Notice be given to the Inhabitants of 
either of them, it ſufficeth. Cu. Fac. 675. ph 10. 
Note, it is ſafe to {ay he gave Notice at ſuch a C 
Vill, prope to the Place where the Robbery was 
committed; and tho* that Place where Notice is 
given, is in another County, yet it is good enough, 
Cro. Car. 41. - 3. 

So alſo, the* in another Hundred. Cro. Car. D 
379. pl. 5. | FO | 
The Suit muſt be commenc'd within one Year E 

after the Robbery. 27 Eliz. cap. 13. Sef. . 

Where a Robbery is committed, Notice muſt be F 
given thereof to fome of the Inhabitants of ſome 
of the Vills near the Place where the Robbery was 
committed, to the Intent that they may make Hue 
and Cry, and apprehend the Robbers, or elſe no 
Action lies againſt the Hundred. 27 Zliz. cap. 13. 

7 Rep. 7. 4. And if any of the Robbers are taken 
within forty Days after the Robbery committed, 
and be thereof convicted; then the Hundred where 
the Robbery was committed ſhall be excuſed. 
3 Lev. 320. But if not, then after the forty Days 
are paſt, the Party robbed muſt make an Oath be- 


fore a Juſtice of the Peace of the County where he was robbed, of the 
Time and Place of the Robbery, and of what he was robbed, and 
that he knew none of the Robbers ; and then within twenty Days 


27 Eliz. cap. 13. 


When the Writ to be 
brought by the Statute 
of 27 Eliz. cap, 13. 


A Robbery in Berk- 
Hire, and Oath made in 
London before a Juſtice 
of Peace in Berks, and 


good. 


Where the Servant is 
robbed his Oath is ſuf- 
ficient, and his Matter 
may bring the Action. 


after this Oath, the Plaintiff, by the Statute of 
27 Fliz. cap. 13. muſt bring his original Writ out 
of the Court of Chancery againft the Hundred, 
which muſt be ſued out within a Year after the 
Robbery committed. How to order Matters upon 


a Trial in this Cauſe, fee ante. | ; 

A Robbery was committed in Com. Berks, and G 
the Oath was made in London before a Juſtice of 
the Peace who lived in Berks, and held to be good, 
tho* not made in Com. Berks. Cro. Car. 211. pl. 3. 
212, 213. 

Where the Servant is robbed of his Maſter's Mo- H 
ney, the Maſter may bring the Action; and his Man 
ſwearing that he was robbed, and knew none of the 
Robbers, is ſufficient without his Maſter's Oath, 


,Cro, Car. 37. pl. 2. 336. pl. 22. N 


Inhabitants 


A Inhabitants within the Ern. 
: > forty | 31 
e Ing 
him wich te Felony; ths hall excuſe th charge dee Pe of » Fo 
a Juſti or the charging of him in the P ſe Hun. the Hundred. . 
ultice of the Peace, in whoſe p reſence of 
6 ſufficient. 2 Lev. 4. ſe Power he was, is 
| Et; doth of a Robbery by three Perſo 
tha: oth not ſay that either, or eve * | How the Oath to be 
R all 48 unknown 2 For th 0? he doth ry O ry 18 Knowledge . 
yet he may know fome of 3 not know e Farties. 1 
0 ſeemed good. 3 Lev. 328. inn 
R 2 each having Money of thei 
the Oath . Poſſeſſion, were robbe on eir The Perſon robbed 
This i according to the Statute, of the R r muſt make the Oarh, 
in th 1 ſuthicient to entitle the Maſt _— . 
D The De ſhon of the other Servant * ener 
of 20 l. 1 was, That the Plaintiff ——_— 
Seiden denariis ſuis propriis ; and ** 8 
News, het tt ed to be. Gt it wes his L: the brought an "Aion for 
C y; but held good notwithſtandi is Lady's the Money in 3 
as 135. Allo the Maſter might have brou WO «> ue of oper 
E g _ Caſe 180. might have brought it. 0067} 226 Bold good, 
Alſa, it he that is robbed 
Hue and Cry, doth n , after he hath | 
a 2 h not furth made If th 
Hhere a Servant is robbe s ſufficient withour pur 
Robbo the Mover Jas boen i Ar be um? E he If 
G ry of the Maſter. Show. Re 5 had been a fer is preſent. 4 
in dre Nen Robbery is committed 4 ny d 
bythe ip CN the 
to wn than 2 1 to be at Church "= — ——— 
2 o it 1 i * | 
1 29 = 4 cap. 7. See Tide Sunn the Statute of | 
C TH: or robbing of an Houſe in - 29 Car, 2. cap, 7. 
* — 75 3. pl. 13. e Day-time. Not for breaking 
ation u i open and robbi 
amended after Iſſue A — gay o& Winton Was * * ; 2 10 
K 3 3 Lev. 346, 347 a Trial at the Bar ed after Ie joined. 
1 — the Party puts more in his Declarati 
abe. . yet for ſo much as he pro . than 3 Declaration is 
L gh. Cro. Fac. 348. pl. 1. proves it is well 522% an Prought for 
: Deal an Action upon the Statute of Hue and — 
n Labor eee 
lived the Juſtice of Peace, who t ＋* not lay, to be as to Place. 
5 75 ay e locum where the Robbe Ws Te Vat, 
tr afely lo e e or 
ch. 6 V. Hundred. de Odibam. vidence, or to arrelt 


In 


: In an Action upon the Statute of Hue and Cy, it A 
iu gp 9 is not ſaid in the Declaration, That the Robbery was 
naught upon a Demur- tempore diurno, nor in the Highway: This is naught 
rer, but good alter a upon a Demurrer; but being after a Verdict, it is 

well enough : For it ought to be proved, and was 
certainly proved at the Trial, otherwiſe the Plaintiff could not have 


had a Verdict. Mich. 6 V. See Show. Rep. 60. Hundred of Odiham's 


Caſe. 

p the Hundred be Altho' there be a Miſtake: of the Pariſh in the B 
right, cho“ the Pariſh Declaration, where the Robbery was committed, 
not, yet it 15 good, yet if it were the right Hundred, it is well enough. 

| 2 Leon. Caſe 212. * 

A Man ſeiſed in one A Man was ſeized upon by Thieves in one Hun- 
Hundred, and carried dred, and carried into a Coppice in another Hundred 
and there robbed 2 near the Highway, and there robbed. The Action 
where the Action to be muſt be brought againſt the Hundred wherein the 
brought. Robbery was committed, and not in the Hundred 

where the taking of the Man was: Becauſe the Sta- 
tute mentions particularly the Hundred where the Robbery was com- 


mitted ſhall be liable to anſwer the Bodies of the Robbers, or one of 
them, within forty Days, or pay the Money loſt. Hundred of Baſin g 


ſtote's Caſe. Hill. 1 Anne, B. : | 

Seizure in one Hun- Ulhere a Carrier's Pack-Horſes are ſeized upon 
dred, and Robbery in by Thieves in one Hundred, and carried into ano- 
8 ther Hundred, and there the Packs are cut open and 
rifled; there the Robbery was in the firſt Hundred, where the Horſes 
and Packs are taken, and not in that where they were cut open. 


Why the Hundred 
anſwers the Money. 


Seized by Day-light, 
and robbed in the 
Night. | 


Seized in one Hun- 
dred, and carried into a 
Dwelling-houſe in ano- 
ther Hundred, and there 
robbed. 


Action lies for a Rob- 
bery in the Day-time, 
tho' not in the High- 
way. 


Not before Day. 


light. 7 Rep. 6. 


Note, The Reaſon of a Hundred's anſwering E. 
the Money robbed, is becauſe they do not take the 
Bodies-of the Offenders within forty Days. 
here a Man is ſeized in one Hundred, and F 
carried into another Hundred by Day-light, and 
afterwards robbed in the Night ; there the Party 
robbed is without any Remedy. 1614. | 

Alſo where a Man is ſeized in one Hundred, and g 
carried into a Dwelling-houſe inhabited in another 
Hundred, and there robbed, neither Hundred is 
liable ; becauſe the Statute doth not extend to Rob- 
beries in Houſes, Lid. and 7 Rep. 6. eodem Termino. 

3 Leon. Caſe 350. 

Alſo agreed by the Court, that an Action lies for H 
a Robbery in the Day-time, altho' not in the King's 
Highway. Hill. 1 Anne, and 1 Mod. 221. But 
not for a _— in the Morning before it was 

But if preſently after Sun-ſet, 
if it be light, it does well lie. 7 Rep. ibid. Cro. 
Face. 106. pl. 45. 


The 


A The Jury found the Hundred guilty und £2p- 0 OD 
tionen 3 G. ſpoliationem infraſcript 40 be 1 1 
ſo much, and not guilty to the Reſidue ; and the 7 
Judgment was, That the Defendant in miſericordia. And how the Judg- 
Et quod refidunm quod quer nil cap per bytve &.. ſit . 

in miſericordia: And moved that the Hundred cannot be captione, Oc. 
But it ſhould have been, that they were guilty in not taking the 
Thieves, nor anſwering of the Money. Co. Wo 348. pl. 1. See 
Title Judgment. id 


X * 9 
B The lnhabitants of every Hundred, with the Fran- The Tahabitants of 
chiſes and Precincts thereof, where Default of freſh ie Hundred where | 
Suit after Hue and Cry made ſhall happen to be, ſhall Pong Sing : 
{hall anſwer one Moiety of the Money and Dama- Damages. 27 Eliz. cap, 
ges as ſhall be — the Hundred where * 3 1 
the Robbery was committed, which Moiety ſhall TO” 
be recover'd to the Uſe of the Inhabitants of the 
Hundred where the Robbery was committed, in the Name of the Clerk 
of the Peace of the County, and not in his own Name, by Action of 
Debt, in any of the Courts at Weſtminſter. 
C That after Execution of Damages had by the A Remedy for thoſe 
Party robbed, then upon Complaint by the Party . Te 
or Parties charged; two ( the Juſtices of the Ach tach been erscht. 
Peace, (one of the Quorum) inhabiting within the 
{aid Hundred, or near thereto, where any ſuch Execution ſhall be 
had, ſhall aſſeſs and tax rateably, according to their Diſcretions, all the 
Towns, Pariſhes, Vills, Hamlets and Liberties within the Hundred 
where the Robbery was committed, towards an equal Contribu- 
tion, to be had and made for the Relief of thoſe Inhabitants upon 
whom ſuch Execution was executed: And after ſuch Tax made, then 
the Conſtable and Headborough of every ſuch Town, Parith, Vill and 
Hamlet ſhall, within their Limits, rateably and proportionably tax and 
aſleſs every Inhabitant and Dweller in ſuch Town, Pariſh, Vill and 
Hamlet, for the Payment of ſuch Taxation and Aſſeſſment as ſhall be 
made upon every ſuch Town, Parith, Vill and 
Hamlet, as aforeſaid, by the {aid Juſtices. And if Diſtreſs for refuſing 
any Inhabitant ſhall refuſe and deny to pay the ſaid to pay. : 
Tax to the ſaid Conſtables or Headboroughs, then 
they, and every of them, in their ſeveral Limits And Sale of theGood-, 
and Juriſdictions, ſhall diſtrain all and every Perſon 
lo refuling and denying, by his or their Goods and Chattels, and to 
ſell the ſame and retain the Money to the Uſe aforeſaid returning the 
Orerplus to the Party diſtrained. ; 58 
D The Conſtables and Headboroughs, within ten The Conſtable must 
Days after ſach Colle&ion, ſhall pay the Money N * > x-+hand 
collected to the Juſtices, or one of them, to be paid e can 
over to the Inhabitants, for whoſe Uſe collected; which Juſtices ſhall 
forthwith pay it over accordingly. Sed. 6, 
Vol, II. R The 


© 


33 Idemptitate Nominis. 


2 8 Thhe like Taxation and Aſſeſſment, and Lev by A 
How to be levied on Diftreſg ſhall be in every other Hundred, :where 


there ſhall be Default of . Default or Negligence ſhall be of Purſuit, for and 
Purſuit. towards the Payment of the one Moiety. Se. 7. 
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WRT Reſolutions on the Statute of Hue and Cry. B 
will 3 Salk. 184. 11.1 | 

p | Where cured after a @Qerdi#- againſt the Defendant, and tho' the C 
5 Verdict. Plaintiff did not ſet forth that the Robbery was in 


the Highway, yet good. Carthew 71. 0 
Maſter and Servant. here the rvant may bring the Action againſt D 
| the Hundred, and where the Maſter muſt do it. 
Did. 145. 


1 wundzed⸗Coutt, See Courts, 


. v—- 
- Py ound — 
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Idemptitate Nominis. 


T HIS is a Writ, and lies where a Writ E 


Tdemptitate Nominis, 


* of Debt, Covenant, oz ſuch like, is 


bꝛought againſt a Man, and another who 

. Hath the ſame Name as the Defendant 

hath, is taken up fo2 him; then he ſhall have this Writ, whereby 
it ſhall be inquired, Whether he be the Perſon oꝛ no: 


Where it lies. It lies for the wrongful Seizure of another's Per- p 

K ſon, Lands, or Goods. 37 E. 3. cap. 2. | 
Executors ſhall have it. Bp the Statute made 9 H. 6. cap. 4. it is enacted, 

9 Y, 6. cap. 4. That Executors may have this Writ, and it ſhall be 

well maintainable for them. 

After Verdict, Judg- A TUrit de Idemptitate Nominis was ſued out and H 
menr, and Execution 2 allowed after Verdict, Judgment, and Execution 
9 awarded. Cro. Fac. 623. pl. 16. 

Where it will lie, ana QUUlhere there are two Men of one Name, and 
where not. one of them is ſued without any Name of Place or 

Addition to diſtinguiſh him, this Writ will not lie; 
becauſe the Man ſued, where there is no Addition of Junior, is always 
taken to be the Senior; and if the Junior be taken far him he may 
have Falſe Impriſonment. Hob. 330. 


Tdeocy, 


Ideocy. 


ane 
See 


Diſability, 


| Non Compos Mentis. 


N Ideot is a Fool natural from his 
Birth, and knoweth not how to count 
o2 number Twenty, 02 cannot name his 
Father oꝛ Mother, oꝛ ſuch⸗like eaſy and 
common Matters. 


B The King ſhall have the Profits of the Lands of 
an Ideot after Office found, but not before: For by 
this it appears by the Record, That the King hath a 


A 


Right to ſeize the Land; and yet it ſhall have Re- 


lation to the Time of his Birth, to avoid all Meſne 
Acts made by him. 8 Rep. 170. 4. 11 Rep. 77. 2. 
C The King hath not this in reſpect of any Seignio- 
„but jure Protectionis ſue Regie ; becauſe his 
Subject is not able to govern himſelf, nor his Lands 
and Tenements : But the Eſtate ſhall be charged 
with the finding of Neceſſaries for himſelf and his 
Family, after Office found. 1 Rep. 170. b. 
D An ldeot 2 Nativitate cannot appear by Attorney. 
2 Saund. 335, 336. | | 
E An Ideot ſhall be bound to pay for Proviſions for 


his Houſe-keeping, in the ſame Manner as an Infant 


is. 2 $4. 112 
F De may contract Matrimony, and it ſhall bind 
him. hid. 
G A Deed of Syrrender made by an Ideot, is void 
ab initio. Carthew 435. Comber. 438. 
H There his Act is void, and where voidable. 
3 Salk. 300. 
I Any Deed executed by an Ideot, is void as to all 
but himſelf. Comber. 438, 468. 
I 


Ideocy, what. 


Ideocy, when the 
Ang ſhall have the Pro- 
ts. 


When all Meſue Acts 
ſhall be avoided. 


' Why the King ſhall 
have the Profits. 


The Ideot and his 
Family ſhall be main- 
tained our of his Eſtate. 


Cannot appear by At- 
torney. 


He ſhall be bound to 
Pay for Proviſions for 
is Houſe, 


He may contract Ma- 
trimony. 


Surrender. 


Void and voidabls. 


A Gant 


3 6 
Grant of an Ideot. 


Jeofajls, | 
A Gꝛant may be made of the Cuſtody of an K 

Ideot, and his Lands to the Grantee, his Executors, 

Adminiſtrators, and Aſſigns. Skin. 4, 138. 
An Inquifition finding the Party an Ideot per 8 B 


Inquiſition. 
Annos ultime elapſos is repugnant. Ibid. 5. 
Marry an Ideot. An Information was granted againſt one for con- C 
triving to marry a Woman to an Ideot. Mod. Caſes 
in Law 4 Ende $8 
2 IJEokail is when the Parties to any Suit in D 


. 


Pleading have pꝛaceeded ſo far, that Iſſue is 
joined to be tried by a Jury, and this Plead- 
ing 02 Iſſue is ſo badly pleaded oꝛ joined, that 


it will be Erro2 it they pꝛoceed; then this may be ſhewn to the 
Court, as well after Uerdi#, and bekoze Judgment, as befoze the 
Juty are charged. 


Uncertainty in a Ne- 
claration not aided after 
Verdict. | 


Curable Faults aided 
as well by Confeſſion as 
otherwiſe. | 


Verdict helps an un- 
certain or larger Iſſue 
than needs. 


If Iſſue be joined 
upon a collateral Point, 
and no Place alledged for 
the Venue, aided; but 
otherwiſe if Iſſue be 


not join'd upon a col- 
lateral Point. 


Uncertainty in a Declaration, which is Matter of E, 
Subſtance, is not aided by this Statute after a Ver- 
dict; as in Treſpaſs for taking of his Fiſhes, and 
doth not ſet forth the Number or Nature of them, 

is naught. 5 Rep. 35. 

Faults that are curable are as well aided where p 
they appear by Confeſſion, as otherwiſe. Hob. 281, 
282, 

Ik an Iſſue joined be uncertain and confuſed, yet G 
a Verdict will help it. Hob. 113. So likewiſe a 
Verdict upon an Iſſue larger than needs, is good. 
Ibid. 119. 5 

Ik an Iſſue be joined upon a collateral Point, and H 
there be no Place alledged whence the Venue may 
come, this is aided by the Statute of ee ; but 
if the Iſſue be not joined upon a coll 


ateral Point, 
and there is no Place alledged from whence the Ve- 
nne may come, it is not helped by the Statute. 
Mich. 22 Car. B. R. Vide the Statute. 

I here 


A 


Jeofails. 37 

7lhere the Inſufficiency of pleading a Licence | Incufficiencyof plead- 

is al by the Statute of Feofails after Verdict. 718 # Tcence, where 
2 Sa und. 328. | 


B here an Averment was judged ſufficient after Averment judg'd fur. 


C 


D Where the Want of the Words levant &. cou- 
chant is aided after Verdict by the Statute of Feo- jevant & conchant aided 
fails, Idem, ibid. after Verdict, 


Verdict. Idem 352. and 1 Saund. 227, 228. ficient after Verdict. 
Where it ſhall be intended after Verdict, that the After Verdict it ſhall 

Plaintiff's Cattle were in that Part of the Land in on. that. the 
. . * . ' . 4 uw 

which the Plaintiff claims Common, altho' he does Where tc_cloime Con 


not make expreſs Mention of it. 1bid. 227. mon. 
Want of the Words 


E No Judgment or Record ſhall be refuſed or an- The firſt Statue of 


nulled for any Error in any Record, Proceſs, or 7eefails. 
Warrant of Attorney, Original Writ, or Judicial, ©: 6. cap. rs. 
Panel or Return, in any Places thereof razed or interlined; or in any 
Addition, Subſtraction, or Diminution of Words, Letters, Titles, or 
Parcels of Letters therein found; which Racings, Interlinings, Addi- 
tion, Subſtraction, or Diminution, at the Diſcretion of the Jud ges, 
where the ſaid Records, or Proceſs by Error, or otherwiſe, is certified, 
do appear ſuſpectet. 


F That the Judges of the Courts, where = Record, Proceſs, Word, 


Plea, Warrant of Attorney, Writs, Panel or Return ſhall be, ſhall have 
Power to examine ſuch Records, Proceſs, Words, Pleas, Warrants of 
Attorney, Writs, Panels or Returns, and to reform and amend what 
they ſhall think to be the Miſpriſion of the Clerk, except Appeals and 
Indictments. 


G Allo by another Statute it is enacted, That the „ The next Statute of 


Juſtices before whom any Miſpriſion ſhall be found 7 h. C. cap. 13. 

in any Records and Powers, which ſhall come be- ö 
fore them, as well by Error, as otherwiſe; or in any Returns to be 
made by Miſpriſion of Clerks of any of the Courts, or of the Sheriffs, 
Under-Sheriffs, Coroners, their Clerks, or other Officers, Clerks cr 
Miniſters, in writing one Letter or one Syllable too much, or too lit- 
tle, ſhall have Power to amend ſuch Miſpriſions and Defaults accord- 
ing to their Diſcretions. 


H Wovided, That this Statute ſhall not extend to Proceſſes and Re- 


- 


K 


cords of Felonies and Treaſons. 
After Verdi& in a Court of Record, there ſhall 

be no Stay of Judgment for Want of Form, falſe Ine Act. for Refor- 
Latin, Variance, Want of Original Writ, Count, 18 ei. __ f 3 
Declaration, or Warrant of Attorney; nor for an 
imperfect or inſufficient Return of any Sheriff; neither ſhall any Judg- 
ment be reverſed for any the Defects or Cauſes aforeſaid. 18 Eli. 
cap. 14. 8 

This ſhall not extend to Appeals, or Indict- ces 
ee nor to any Actions upon Popular or Penal nd e 

tatutes. 
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An Act to help Miſ- 


pleadings, and ſeveral 


other Matters. 


32 H. 8. cap. 30. 


Jeofails. 
Tf any Iflue be tried in any Action or Suit, in A 


.any of the King's Courts of Record, the Judge 


ſhall proceed to give Judgment therein, any Miſ- 


re. Lack of Colour, inſufficient Pleading, 


iſcontinuance, or Diſcontinuance, Miſconceiving 


of Proceſs, Misjoining of the Iſſue, Lack of Warrant of Attorney, or 
any other Default or Negligence of any of the Parties, their Counſel- 
lors, or Attorneys, had or made to the contrary notwithſtanding; which 
Judgments ſhall ſtand firm without being reverſed by Writ of Error. 


2 E. 6. cap. 32. 


Stat. of Jeofails helps 
only Matters of Form. 


Helps informal, not 
immaterial Iſſues. 


Trials by a Jury of 


the proper County 
help'd. 1 

16 & 17 Cat. 2. c. 8. 
Sett. 1. 

Where Miſ- trials are 
help'd. 


After Verdict in an 
Inferior Court, are aid- 
ed. 


The Statute of 40 5 
Anne, and all the Sta- 
rutes of Jeofails, ex- 
tend to all Courts of 
Record. 


There is a Penalty againſt the Attorney for not B 
filing of his Warrant of Attorney, and to ſuffer 
Impriſonment at the Diſcretion of the Court. 
Made perpetual by 2 Ed. 6. cap. 30. 

The Statute of Feofails helps only Matters of C 
Form, not Subſtance. 5 Rep. 35. 4. 36. a. 

It helps informal Iſſues after a Verdict, but not D 
immaterial Iſſues. 

By the Statute of Feofails, 16 & 17 Car. 2. c. 8. E. 
Sect. 1. Trials that are tried by a Jury of the pro- 
per County are ow This Statute helps a Miſ- 
trial in a proper County, but not where the County 
is miſtaken. 1 Mod. 24. See Trials. 

Diſcontinuance after a Verdict in an Inferior F 
Court, is aided by the Statute of Fecfails. 4 Fac. 

2. B. R. 

The Act of 4 & 6 Anne, For the Amendment of G 
the Law, ſays, That that Act, and all Statutes of 
Fo ar, ſhall extend to all Suits in any Courts at 

eſtminſter, for the Recovery of a Debt owing, or 
for any Revenue belonging to the Queen; and alſo 


to the Courts in the Counties Palatine of Lancaſter, Cheſter, and Dur- 
ham, Wales, and all other Courts of Record within this Kingdom. See 


Title Demurrers. 


To what this and all 
other the Statutes ſhall 
extend particularly, 


That all the Statutes of Jeofails ſhall be extended H 
to Judgments, which ſhall be entred upon Confeſ- 
ſion, Nil dicit, & c. in any Court of Record; and 
ſuch Judgment not to be revers'd nor we upon 
any Writ of Inquiry of Damages executed thereon, 
by Reaſon of any Omiſſion or Defect whatſoever, 
which would have been aided by any of the Sta- 
tutes of Feofails after Verdict; 4 that an Original 
Writ and Warrants of Attorney be duly tiled, as 
is now uſed. Stat. 4 &* 5 Anne, cap. | 

Where any Demurrer is joined, and entred in 
any Action, in any Court of Record, the Judgment 
ſhall be given as the Right of the Cauſe and Mat- 
ter of Law ſhall appear, not regarding any Defect 
in any Writ, Return, Plaint, Declaration, or other 

2 Pleading, 


And to what not. 


4 & 5 Inn, 


How Judgments ſhall 
be given upon Demur- 
rers. 


4 & 5 Ann. 


A 


B 


C 


D 


E 
F 
G 
H 
I 
K 
L 


mages were given for Matter inſenſible. 1þ.1 2 


M 


Jeofails. 
Pleading, except thoſe only which the Party de- 
murr ing ſhall ſpecially and particularly expreſs and 
ſet down with his Demurrer, as Cauſes of the ſame, 
notwithſtanding ſuch Defe& might have been here- 
tofore taken 8 aa been Matter of Subſtance, not 
aided by the Stat. of 27 Eliz. cap. 5. ſo as ſuffi- 
cient Matter may appear to the Court to give Judg- 
ment according to the Right of the Caule. 

That no Advantage or Exception ſhall be taken 
to or for any immaterial Traverſe, or of or for the 
Default of entring of Pledges, upon any Bill or 
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According to the 
Right of the Matter. 


Not regarding any 
Defect, unleſs particu- 
larly expreſs'd. 


27 Eliz, cap. 5. 


No Advantages of 
any immaterial Tra- 
verſe, or Want of Pledg- 
es, Oc. 


any ſuch Imperfections, 


Declaration, or other Pleading, or not alledging of 
the bringing into Court of any Bill, Bond, Indenture, or other Deed 
mention'd in ſuch Declaration, Gc. or Letters Teſtamentary, or of 
Adminiſtration, or of Omiſſions of Vi & Armis, or Contra Pacem, or 
for Want of hoc Paratus eſt verificare, or hoc Paratus eſt verificare per 
Recordum, or prout patet per Recordum ;, but the Court ſhall give Judg- 
ment according to the Right of the Cauſe aforeſaid, without regarding 
miſſions and Defects, or any other Matter of 
the like Nature, unleſs the ſame ſhall be ſpecially and particularly ſet 
down for Cauſes of Demurrer, 4 & 5 Anne, cap. 


Note, This Statute comprehends all that is in the 4&5 Inn, 
Statute of the 27 Eliz. cap. 5. The ſeveral Statutes 
of Feofails, ſee Jeofails in Title Statutes, 

Aﬀtons Qui tam, Informations and Indictments, 8 


8 pted out of the Statute of Feofails. 2 Saund. 
308. 

The Statute of Feofails helps Diſcontinuances 
in Proceſs, not Diſcontinuances in Pleadings upon 
a Demurrer. Carter 57, _ | 

Altho' the Statute helps when there is no Origi- 
nal, yet when there is an Original which is ill, that 


is not aided. Cro. Fac. 185. pl. 5. 499. pl. 3. 480. 
No Bill upon 1: File is Aided of Verdict 


cepted out of the Sta- 
tute. 


Where Diſcontinu- 
ances are not nelp'd. 


It helps where there 
is no Original, not 
where 1s an ill one, 


No Bill filed is aided 


by the Statute of eofails. Cro. Car. 282. pl. 24. after a Verdict. 
An ill Plea and Iflue aided by the Statute of Feo- An ill Plea and Iſſue 
fails after a Verdict. Cro. Car. 316. pl. 9. 317. aided by Stat. of Zeofails 
Jeofails where helped by the Statute. Carthew ay; Sorrel 
109, 448. 
The Statute of Feofails extends to Inferior Inferior Courts. 
Courts. 3 Salk. 130. : wh | 
The Statutes of Feofails extends to Inferiar After a Verdict. 


Courts after a Verdi. Camber. 260. 


An inſufficient Return of a Devaſtavit is aided 
by a Verdict. Salk. 363. 


Note, After Verdict it may be intended no Da- 


7 3 6 9. 
ſenſi- 


Inſufficient Return. 


What intended. 


But it ſhall not be ſo intended for Matter 


ble, tho' inſufficient in Law. Bid. 3 


40 
Aſſumpſit. 


Declaration on Copy- 
hold Lands. 

Cuſtomary Freeholds. 

Que Fſtate. 


Verdict. 


Common. 


Information.) 


In an Aſſumpſit after Verdict, Judgment Was ar- A 
reſted, becauſe the Contract was nudum pattum. 
Salk. 364. » 

Declaration of Copyhold Lands, without ſay- B 
ing ad voluntat Domini, held well after Verdict, 
becauſe they were alledged to be Parcel of the Ma- 
nor. Salk. 365. 

But in Cuſto Freeholds the Eſtate of the C 
Surrenderor muſt be ſhewn. Did. 

A Termoꝛ for Years can't declare on a Que D 
Eftate. Salk. 363. 

A Acrdit will not aid a bad Title when ſhewn, E. 
tho? it need not be ſhewn. 1bid. 365. 

But it will aid a Title where defectively ſet F 
forth. Did. | 

See the Diverſity between Common belonging G 
to the Eſtate, and to the Land. Salk. 170, 366. 
An Information on a Penal Statute by a common H 
Informer not within the Statute of Feofails. Salk. 


325. 


What are Statutes of Amendments, and what of Feofails. Salk. 51. I 


See more for this Title in Danvers, from 352, to 456. 


What it is. 


Jetſam, 


Etſam is when a Ship is in Danger of ſink- K 
ing, the Mariners caſt the Goods into the 
Sea; and tho' ſhe periſheth, yet none of 


theſe Goods are called Wreck, ſo long as they remain in and upon 
the Sea; but if they are dziven to Land by the Sea, they ſhall be 
called Wreck, 5 Rep. 106. b. See Title CUreck, | 


When to be claimꝭd. 


Note, The Proprietor hath a Year and a Day L 
* dem them. P car and a Day 


« . | Imparlance. 


— * 
F 


Imparlante. 


: 3 5 Abatement. 
Imparlante, see Y Declaration. 
Tender. 


Aﬀion of another, he deſireth ſome Time is. 
to adviſe what he ſhall anſwer; and it is | 
nothing elſe but the Continuance of the Cauſe till a further 


Day. | 


A Ten is when one is to anſwer to the Inparlance, what it 


B It the Plaintiff do amend his Declaration at an 
Time after it is deliver'd to the Defendant's ee npafl, if che Pina 
ney, or after it is filed in the Office, in any Thing mend his Declaration. 
that is Matter of Subſtance, the Defendant may, by 
the Rules of the Court, imparl to the next Term after the Declara- 
tion is ſo amended, if the Plaintiff do not pay Coſts to the Defendant 
for his Amendment; but if the Defendant do ac. 
cept of Coſts of the Plaintiff, then the Defendant 3 . 
cannot imparl. Mich. 22 Car. B. R. For by ſuch ; 
Amendment it ſhall be accounted as a new Declaration ; but if the 
Defendant do accept of Coſts for ſuch Amendment, it is intended, That 
he is ſatisfied for what he is prejudiced by the Amendment, and there- 
fore it is Reaſon he ſhould plead to the Declaration ſo amended, and 
not imparl. 

C In a Suit againſt an Executor, Plea that he had Executor pleads that 
adminiſtred, and traverſe the Executorſhip, is ill, | q29minifired, and 
being only in Abatement, and not pleadable after a fhip ; ill after a general 
general Imparlance. Imparlance. 

D By Ghn Chief Juſtice, If an Attorney, or Clerk, Ir a privileged Per- 
or other privileged Perſon of this Court, do ſue fon ſue another, the 
another, the Defendant cannot imparl, but muſt arg; pang. Borg * 
plead preſently. Hire and Goodwin, Mich. 1666. 
For it is but reaſonable that the Law ſhould be 
the ſame, as well for the privileged Perſon as a- 
gainſt him. 


Vol. Il. 2 M Alſo 


* * y * 
„ ; 

* 1 , 
* - 

. 
'7- 
— - 

7 17 , 


| 3 
" 


42 Imparlance. | 


: Alfo in all Caſes where the Plaintiff in his De- A 
jedge IN claration, or the Defendant in his Plea, alledgeth a 
the other Party ſhall profert in Curia of the Deed or Adminiſtration, ec. 
pre 1 to Han there the Defendant ſhall not be forced to plead, 
ſeen the Deed. nor the Plaintiff to reply, until he hath ſeen the 
Deed, or other Evidence, and taken a Copy of it 
at his own Coſts, if he pleafeth. 

If the Plaintiff de- Ik the Plaintiff do declare againſt the Defendant, B 
clares, but proceeds no but doth not proceed farther thereupon for three 
farther tor rhree Terms, whole Terms after, the Defendant may imparl to 

elengant may mbar the next Term, by the Rules of the Court. Hill. 
23 Car. B. R. For by his Delay he might think the Plaintiff would 
not proceed, and may be thereby unprovided of a Plea. 

IF Defendant in Al. BY G9" hief Juſtice, Trin. 1656. B. S. in the C 
fault and Battery be Caſe of Leonard and Osbaſton, it was ſaid, That if 
outlaw'd, and — 2 — the Defendant in Aſſault and Battery be outlawed, 
ES Ton vile 2 © and come in upon the Outlawry, and the Plaintiff 

declares againſt him, he ſhall not imparl to the 
next Term, but muſt plead preſently, and go to Trial that Term; for 
he hath delay'd the Plaintiff too much already by ſtanding out to the 


Outlawry. 


. Tf the Plaintiff and theDefendant have roceedeq D 
LS ts Tikes _—_ ſo far as to Iſſue in the Cauſe, and after 12 Defen- 
Elen g. mall dan his dant do amend his Plea, he ſhall pay the Plaintiff 
Plaigtiff Colts. bit the Coſts; becauſe by the amending of ihe Plea after 
Court will nor grant an Iſſue, the Plaintiff may be put to extraordinary 
. Charges, in new drawing up the Iſſue; yet the 
Court will not grant him an Imparlance, tho the Cauſe be not enter'd 
in the Judge's Book for Trial, if there be Warning given the Defen- 
dant of the Trial. Per Rolle Chief Juſtice, 1655, B. S. For after 
Iflue joined, and Warning given for a Trial upon that Iſſue, it is too 
fate to imparl. 6 Gt 
The Court would not grant the Detendant an E. 
6 . 3 tho' he was ſued upon a Bond of twen- 


Hance, tho” he was fued ty-eight Years old, and could not ſee the Bond; 
on a Bond of twenty- ? 


NN but bid him pray Oyer of it, and plead. In the 
115 N Caſe of Mr. Elward* Fohnſon of the Inner-Temple 
Paſech. 1656. B. S. For the praying Oyer is the proper Way to have a 
Sight of it, as well as a Copy: Till he have Oyer, if he pray it, he need 
not plead; and the Antiquity of the Bond is no Cauſe of Imparlance. 

Where an Imparlance Ik 2 Cauſe be removed in the Vacation-Time F 
to a Declaration-upon a out of London, Middleſex, or the Marſhal's Court, 


Cauſe is removed qty 4 a 
Habeas Corpus; ved! by or other Court within five Miles of London, by 


plead to enter. Habeas Corpus, or Certiorari, returnable Immediate, 

and Bail be put in; if the Defendant doth not de- 
liver his Declaration eight Days before the End of the Term, then the 
Defendant may imparl of Courſe ; but if it be delivered eight Days 
before the End of the Term, then the Defendant muſt plead to enter : 


3 And 


Imparlanct. | Koa 43 
And in Michaelmas Term, if it be delivered before Craſtin. Animarum, 
or in Eaſter Term before Menſem Paſche, then the Court was not ſa- 
tisfied, whether he muſt plead to try it the ſame Term, if the Plain- 
tiff will, as in the Caſe of a Cæpi Corpus. : 1 Pn 

A a Declaration upon a Cepi Corpus is deli- ere an Imparlance 
3 . 8 Hillary or Trinity Ven 4 C. Corpus, 
Terms, wherein the Writ is returnable, (if it be by Bill) or within 
the next Term following ; the Defendant may, by the Rules of the 
Court, imparl to the next Term after the Term wherein ſuch Decla- 
ration is deliver'd: But if the Declaration is deliver'd in Michaelmas 
Term, before Craſtino Animarum, and in Eaſter Term before Menſem 
Paſche, the Defendant muſt plead to try the Cauſe, , here not 

if the Plaintiff will; and when deliver'd after, : 
muſt plead to enter. But if the Defendant doth not appear, but the 
Bail-Bond is ſued, and afterwards in another Term Bail is put in to 
the Original Action, and a Declaration is deliver'd forthwith upon that 
Bail, there the Plaintiff may give Rules to plead preſently ; and if he 


do not plead before the Rules are out, he may ſign Judgment; becauſe 
the Fault here lies only in the Defendant, againſt whom the Plaintiff 
could not declare, until he had put in Bail; and he ſhall never take 
Advantage of his own Laches. al | 
B - Alſo where the Plaintiff ſues out a ſpecial Origi- - Where the Plaintif 
nal againſt the Defendant, wherein the Cauſe of fies out aſpecial Origi- | 
Action is mentioned, and the Defendant is taken not impar! : 
upon a ſpecial C2pias upon that Original: Here the 
Defendant mo _ no Imparlance, but = plead as ſoon as the Rules 
are out. The Reaſon is this; Where the Writ is . 
general, the Cauſe of Action appears in the Declara- 2 
tion, which the Law allows the Defendant convenient Time to conſider 
of, and adviſe upon, before he pleads: But when the Defendant is taken 
upon a Special Capias, there the Declaration is mentioned in the Writ 
itſelf; and the Defendant ſees what the Cauſe of Action is, and may 
take a Copy of it, and prepare his Anſwer ready againſt the Term, by 
the Time that the Rules for Pleading are out. | 
C Where the Defendant's Caſe requires a ſpecial The Court upon Mo- 
Plea, and the Matter which is to be pleaded is diffi- Tin * ms "_ 
cult ; the Court will, upon a Motion, grant the thete boOccalion 22 & 
Defendant longer Time to put in his Plea than other? 
wiſe by the Rules of the Court he ought to have: Hill. 22 Car. I. B. R. 
But without Motion and Leave of the Court, he cannot have longer 
Time. Becauſe the Court is to judge whether it be neceſlary to plead 
ſuch a Plea, as requires longer Time to conſider of than ordinary; and 
ſhould: it be otherwiſe, the Defendant might upon ſuch Pretences de- 
lay the Plaintiff without Cauſe. 
D — Where the Plaintiff doth keep any Deed or Wri- Where the Plaintiff 
ting, or other Thing, from the Defendant, which Xany Writingtrom 
. doth belong unto him, and whereby he is to make will give him Time to 
his Defence, and is diſabled, by the retaining there- _ "3 8 
of, to plead for his beſt Advantage; the Court will, 8 . 


upon 


44 Imparlance. | 
upon a Motion, grant an Imparlance to the Defendant, until the Plain- 
tiff do deliver it unto him, or bring it into Court; and alſo a conve- 
nient Time after, till he can draw up his Plea, Hill. 22 Car. 1. B. R. 
For the Law gives every Defendant convenient Time to make his beſt 
Defence; and in this Caſe, if the Plaintiff be delayed, it ſhall be 
adjudged his own Fault. | 
How Judgment to be After a Special Imparlance, upon a Clauſum fre- A 
l fie the Defendant pleads Antient Demeſne, viz. 
1 hat A. was ſeiſed in Fee, and the Lands were 
Antient Demeſne, and ſo would inſinuate that the 
Freehold would be tried. The Plaintiff demurs, and the Plea held 
naught. And it was moved, That the Judgment ſhould be final, be- 
cauſe he pleaded after an Imparlance : But the Court ſaid, That this 
was the old Courſe, and a Special Imparlance is but a Novelty, and 
every Imparlance General or Special ouſts all Pleas to the Turiſdidion of 
tie Court: Whereupon the Court would adviſe what Judgment to give. 
5 P. &. M. See Cro. Car. 566. 
No Plea can be to te A Plea tothe Juriſdiction of the Court is not re- B 
Juriſdiction of the Court ceivable after Imparlance. 1 Lev. 54. Raym. 34. 


after Imparlance. 


Non-Tenure is not Non-Tenure in Part, or in the Whole, is not C 
leadable after Impar- pleadable after Imparlance. 3 Lev. 55. 
Cannot have Oyer af- The Defendant cannot have Oyer of a Deed, Gc. D 
ter Imparlance. after e 3 —_— over 2 Lev. 190. 

; 2 Tender pleaded after Imparlance is naught : E 

— anon "Pi Becauſe the Plea is, That he — always — to 
pay, which cannot be when he imparls. Lutte. 238. 

Defendant may have The Defendant. may, paying 2 s. have a Special 


a Special Imparlance, Imparlance to plead in Abatement. 


a 1: After an Imparlance Semper paratus is no Plea. G 
Carthew 413. | 
Information. : © : Where it ſhall be given to another Term, and 


where not in an Information brought. Salk. 185. 


Where to be allow'd. In what Caſes an Imparlance is to be allowed, 1 
| and in what not. Bid. 186. 
Error. Where Want of Imparlance is Error. Comb. 13. K 


Quo Warranto, Where a ſecond Imparlance may be in a Quo L 


Warranto. Ibid. 12. 


To the Juriſdiction. See a Special Imparlance to a Plea to the Juriſ- M 
diction. Bid. 68. 


Where the Cauſe is by Original, an Imparlance is given ex gratia. N 
Skinner 2, 


The Practice is now alter'd both in the Courts of B. R. and C. B. O 


for which vide firſt Volume, Titles Abatement and Declaration. 


3 he Impolſübility. 


Jmpoſſibility. 
A 4 | Thin which is impoſl ible in Law, is all 4 Thin impoſſible 
55 A = wich a Thing which is impoſſible in in Lau 15 the fame as 


Nature: 21 Car. 1. B. R. For the Common — — 
Law is not contradictory in any Thing to the LaWw 


of Nature, but agrees with it in all Tings; and may be aid to be the 
ſame in Effect with it; and ſo ſhould all good Laws be. 


Falſe Impꝛiſonment. 
Impziſonment, See J Ppꝛilon and Pyiſoners; 


* 
22 — me. 


ws 
— 


_ 


pꝛiation. 


B IPpꝛopziation, o2 Appꝛopꝛiation, ſignifies a con, is 
ſevering of a Benefice Eccleſiaſfical, which PI 

= 02iginally, and in its Nature, is Juris Divini 

& in patrimonio nullius, tu the pꝛoper and perpetual Uſe of ſome 
particular Perſon oꝛ Body incozpozate. Df theſe there are in 
England 3845. and they ate p2operly called Impꝛopꝛiations when 
they are in the Hands of Laymen ; and Appꝛopꝛiations when they 
are in the Hands of a Biſhop, College, oꝛ Religious Houſe, tho? 
ſometimes they are confounded. 


C An Impropriation cannot be made but by the Li- An Impropriation can- 
cence of the King, altho* the Pope did formerly Kings 1 
uſurp that Authority in this Dominion. Mich. 1649. 

f B. S. And the King may do it as he hath ſupreme Authority in all Ec- 

| _ clefiaſtical as well as Civil Matters within his Dominions. See the 

Statute in this Caſe, 
N Not 


46 Imptopziation; d2 Appꝛopꝛiation. 

To make an Appro- Mot only the Licence of the King, but the Con- A 
priation, what Things ſent of the Dioceſan and Patron, (and Incumbent, 
— if the Church be full) muſt be had to make an 
Appropriation; but if the Church be not full, then the Dioceſan and 
Patron may do it. Plow. Com, Greendon's Caſe, 496. 6. 

BY 2 Statute of 15 = 2. cap. 6. it is 8 B 
* . ii every Licence of Appropriation made in 
e d 1. Wal be expreſſy contained, that 
the Dioceſan of the Place ſhould provide a conve- 
nient Sum of Money yearly to be paid out of the. Fruits, towards the 
Safteirarice- of the Poor of the Pariſh, and that the Vicar hou} be 
well endowed. 4 . 8 1 e 5 | M1 
7 An Appropriation cannot property be, unleſs to 
p 5 888 4 Spittuef Perlen, Gec. capa! yy tre : But what 
i be 9 hath been therein, ſee Plot. Com. 496, 


What is requiſite to 


497 = = tion of a Church may be to a Biſhop D 

May be toa Biſhop. An Appropriation of a Church may be to a Biſhop 

F as ard his Succeſſors. Du. 80. b. 171 4 

And to a Dean. Bay be to a Dean of a free Chapel of the King. E 
33 FE. 3. 103. 


For what Cauſes it Nn Appropriation ought not to be made, but Cau- F 
dugkt ro be made. ſa Paupertatis, or ſome other lawful Cauſe. Conſti- 
tutiones Othoboni. Lyndewode 51. 5 
What makes a Diſ- If the Parſon appropriate, who hath the Right G 
appropriation. | preſents to the Church, and the Preſentee is inſtitu- 
(i l0ꝛfed and inducted : This diſappropriates the Churc 
44 E 3. 436. Hob. 132. 3 Leon. 10. 
Where Leſſee preſents Ik a Leſſee for Years of an Appropriation pre- H 
it is only for his Time. _ this ſhall not bind him in the Reverſion. 
44 E. 3. 43. | 
3 ought to There ds to be an Indowment of a Vicarage J 
propriation, 2222 uponall Appropriations, See Cro. Fac. 252. pl. ö. 
| And a ſecular Perſon muſt be ordain'd Vicar perpe- 
4D. 4: Cap. 73. tual, canonically inſtituted and inducted thereunto, 
8. 2+ cv. s. and indowed by the Diſcretion of the Ordinary to 
do Divine Service; and that no Religious be made 
Vicar in any ſuch Churcn. bee 


F Indenture. 


(647 


— 


Bee Verd. 


ſome Contrai oz Mresment between two 


o : TY, 1 3 - 7 
* 14 I 9 
\ 0 o Py — * * 4 7 1 N 1 ; 
* 7 * N 
. 1 4 * 
. 
1 . 5 


A k N qndentute is a Writing that contains indentuie, what; | 


02 moze Perſons, indented on the Top, 


other Party. 


1 an Indonture,, the Words, the! thay are the 
8 the Leflee e or the welter guy, 
thay. 2 the W 

21. 
95 5 the Agreement of aa Party; Co. Blix. 


5 


R AT hie in Cur prolar was pleadod, and 


1 2 Truth it was not an Indenture but a Deed-Poll ; 
but it was written. This Idewrs ; and. becauſe the 


Deed was not indented, Judgment was given for the 


Phintiff. Cre, Hlis. 479. fl. 26. 
D 80 a Man pleads hy Virtue of an Indenture which 
uy and Affidavit is made thereof, the Court will 
mpel the Plaintiff to ſhew the Counterpart, that 
wo. may plead thereto, or elſe will grant an Impar- 
lance. Cyro. Fac. 429. pl. 5. 
E Zo alſo if he will ſwear 6 never had a Counter 


party v. m 429 pl. A 


6 of bak Pris Gor Els. 


and anſwering to another Copy, called the Counterpart, which 
the ſame Covenants, and Articles to be kept by the 


The Words in an In- 
denture are the Words 
of both Parties, and are 
taken to be the A gree- 
ment of both Parties. 


Tho“ a Deed bagi 
This Indenture, yet if it 
be not indented, it can- 
not be pleaded as an In- 
denture; 


pon Oath that the 


Vac is loſt, the 
urt will make the 


Suva prodixce his 
unterpart, or t 
an Imparlance. * 


So alſo if he will 
ſwear he never had a 
Counterpart, 


Indictment. 


An Indictment, * 


It ought to be more 
certain than in 


Law. 


Muſt 3 the Year 
when taken. | 


If too general or in- 
— it may be quaſh- 
E 


Tho' Matter of Form 
be omitted, yet . f 
Indictment is good: 


Subſtance. 


Indiſtment. 


count l and Counſeloy. 
IF tlony v. : 


Jndiement, See Foxcible Entry. 


E 
Libel, 


 NiIndittnent is an Inquiſition taken and A 
made by twelve Men, at the leaſt, there- 
unto ſwomm, whereby they do find and 
pꝛeſent, That ſuch a Perſon, of ſuch a 


Place, in ſuch a County, of ſuch a Degree, hath committed ſuch a 
Treaſon, Murder, Burglary, Robbery, Felony, Treſpaſs, oz 
other Offence, againſt the * of the King, his Crown and 
Dignity, &c. Fulton 169. 


* 
ES * 


An Indidment oug whe” to ben bre certain Hh B 
Common Pleadings in Law need to be: Hill. 23. 
Car. B. R. Recon e they are more Penal, and ought 
to be more preciſely anſwered unto. 

An Indictment ought to expreſs the Vear of our c 
Lord in which it was taken; Hill. 1649. 30 Jan. 
B. S. for it ought to be certain in the Time, as well 
as in other Matters. 

Ik an Indictment be drawn ſo amel and fs un- D 
certain, that the Party indicted cannot tell how to 
make a certain Anſwer unto it, ſuch an Indictment 


is not good, but may be quaſned. Paſch. 24 Car. 
B. R. for otherwiſe the Defendant would be inſnared thereby. 


Ik a Word be left out in an Indictment which is E 
but only in Matter of Form, yet the Indictment is 
good ; but if it be in Matter of Subſtance it is not 


But cortra of Matter of good. Tyin. 24 Car. B. R. for it is the Subſtance of 


Pleadings that is moſt regarded, tho Formality be 
not to be neglected. 


It 


Indictment. T 
| one be indicted for doing of any Thing, 1... g. 
- 4 he is not by the Law to be indicted for, as Thing r 0 
for the encloſing of a Common, or ſome other Treſ- Þy Law, may be quath. 
aſs for which an Action at the Common Law is to | 
e brought, or for calling a Man a Rogue or Thief, &. Such an Indict- 
ment is not good, but may be quaſhed : Paſch. 24 Car. B. R. for In- 
dictments are to be preferred for Criminal, and not for Civil Matters; 
and then likewiſe the Delinquent is liable to be twice puniſhed for 
one 1 which is * Magna 1 1 5 1 
| k one do interrupt a long continued Poſſeſlion | 141 
4 r by an i Means, and the Pet ſon that 8 
is ſo interrupted of his Poſſeſſion do regain his Poſleſ- net tie for Interruption 
ſion by unlawful Means alſo, yet an Indi&ment of ga 1 . 
Forcible Entry doth not lie againſt him for doing 
thereof ? Mich. 24 Car. B. R. for the Law favours long Poſſeſſions, and 
doth not countenance the Diſturbers of them; and this is but vim v 
repellere, which is not puniſhable in many Caſes. 
C Ik an Indictment be good in Part, and the other The Court will not 
Part of it is naught, the Court will not quaſh it. quaſh an Indictment 


Willowe's Caſe, in Latch. 173. 1 Part and naught 
Dt one be indicted at the Seſſions in London, or in . 


any other County, and the Party indicted doth re- moved and not quaſt'd, 
move the Indictment by a Certiorari into this Court, the Parry who 15 * 
and doth not thereupon quaſh the Indictment, the Ct. n 
Party that did remove it, ought by the Rules of the 


Court to try the Indictment at his own Coſts the next Term after that 


the Indictment is removed; for the removing of it is in Favour of the 
Defendant, and he ſhall not by Reaſon thereof be ſuffered to delay, or 
put the Proſecutor thereby to extraordinary Charges, 13 Nov. 1650. 
E In 1 15 be certain, that the Party ee IE 
indicted may know how to plead to it, or traverſe, 12 ent 
or elſe it is not good, but — be quaſh'd. Hill. e dd 


21 Car. B. R. becauſe there can be no Trial upon it by reaſon of its 


Uncertainty, | 5 5 

F Mhen an Indictment is Special, that is, when it Special Indidt ment 

is grounded upon ſome Special Matter of Fact; the = ** 
Evidence given upon the Trial of this Indi&ment © © Cs 

muſt prove this Special Matter, and maintain the Indictment; but if it 

be a general Indictment it is not ſo. 22 Cav. B. R. 

GC The Court will not quaſh an Indictment that is 


The Court will not 


preferred for the publick Good, altho' it be not a quaſh an Indictment 


good Inditment, but will put the Party indicted to preferred: for the pub- 

traverſe it, or to plead unto it: Mich. 22 Car. B. R. 1 _ 

for it is by the Favour of the Court that an Indict- vette, or pl 

ment is quaſh'd; for if the Court pleaſe, they may 

force the Party to traverſe or plead to an Indi&ment, be it good or bad, 
for it is no Prejudice to the Party indicted. 


Val 0 | The 
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The Court doth not uſually quaſh Indictments A 

n re. for Perjury or Nuſances in the High-way, Oc. al- 
Ahh amt, though though the Indictments be faulty, but will pue the 
Faulty. Party to plead to the Indictment. Hill. 23 Car. 

| B. N. for perjury and Nuſances are counted great 
Offences, and therefore the Court doth not favour ſuch Offenders, and 
if the Indictments be not good, the Parties indicted may avoid them 
by pleading, and it is but ex Gratis that the Court doth quaſh Indict- 
ments, and they are not bound * - it ex _ 4 a x f 2 1 
; here the Party indicted is outlawed upon the 
a m—_ Th- * — the Court will not quaſh the Indictment, 
dictment if the Party be altho' it be erroneous, but will force the Party out- 
outlawed upon It. lawed to bring his Writ of Error to reverſe the 
Outlawry ; for before the Outlawry reverſed, the Party outlawed can 
have no Benefit of the Law. Mich. 24. Car. B. K. 
An Indictment may be amended the ſame Term C 

It may be amended jt is brought into the Court, by the Clerk of the 
88 Peace; but the next Term after he cannot amend it, 
not after. Paſcb. 24 Car. B. R. for tho the Law will give Way 

© as much as is requiſite for the Maintaining of In- 

dictments, becauſe it is intended they are preferred pro bono publico, 

yet it will not permit that the Party indicted ſhall be unneceſſarily 

elayed by the Proſecutor from coming to a juſt Vindication of him- 
ſelf for the Crime for which he ſtands need, 4 3 55 8 

: Ik only a Word of Form be left out in an Indict- D 

Fork oaly A ment, yet the Indictment is good; but if one Word 

2 pe ghee iy of Subſtance be omitted, the whole Indictment is 

„ **> naught, Paſch. 24 Car. B. R. for tho* the Law doth 

| regard Form in the Proceedings thereof, yet it is 
Matter of Subſtance that is chiefly aimed at in all Proceedings. 

Indictment lies for Ik any one be perjured in an Affidavit made in E 
Perjury in an Affidavit any Court of Record, touching any Cauſe depend- 
made in any Court of ing in that Court, an Indictment may be preferred 
Record. : : 60 . 

againſt him; for this is Perjury upon the Statute of 
5 Elix. Caps 29. Trin. 23. Car. B. R. | 
| An Indictment of Forcible , doth not lie up- F 
d Tide of Forct- on the Statute of 8 H. 6, againft one for entring 
entring into a Leaſe for forcibly into a Leaſe for Years, or a Copyhold; for 
Years, or a Copyhold. ſuch Eſtates are not mention'd in the Statute of 
9 KH. 6. nor within the Equity of that Statute ; but 
an Indictment doth lie in ſuch a Caſe, by the Statute of 21 Fac. c. 15. 
Fþll. 23 Car. B. R. tor they are compriſed within that Statute. 

5 55 Where a Perſon is convicted upon an Indictment G 
1 Cons Hl Bo. or Information, the Court will not ſet the Fine until 
on an Indictment till the Party appears in Court, or elſe ſome other Perſon 
he appears in Court. in Court undertakes for him to pay his Fine; be- 

cauſe the Court immediately, upon pronouncing of 
Judgment againſt the Defendant, commits him in Execution. 


3 | A Pꝛe⸗ 


2 
50 


Indictment. 

A A Pꝛeſentment * in Engliſb, but an Indict- 
ment ought to be in Latin, or elſe it is not good, 
but may be quaſh'd, except it be an Indictment 
taken before the Commiſſioners of Sewers, which 

may be in Engliſh. Hill. 21 Car. B. R. | 

B An Indictment doth lie againſt one that ſpeaketh 
blaſphemous Words, 21 Car. B. R. It lay then at 
the Common Law, but now by a late A& it lies only 


It muſt be in Latin or 
may be quaſh'd, excepr 


taken before Commil- 
ſioners of Sewers. 


It lies for ſpeakin 
blaſphemous Words. K 


for ſpeaking of ſome blaſphemous Words named in that Act; but Quere, 
Whether it now lies at the Common Law for ſpeaking any other blaſ- 
phemous Words not mentioned in the Statute? It ſeems it doth not. 


C An Indi&ment for a Nuſance doth lie againſt the 
Owner or Proprietor of a Ship that is ſunk in a Ha- 
ven or Port, 21 Car. B. R. for thereby the Trade 


For ſinking a Ship in 
a Haven. 


of that Place, where the Haven or that Port is, is hindred, and alſo 
Navigation, which is prejudicial to the Commonwealth; for it is chiefly 


maintained by Navigation. 

D One that is convicted upon an erroneous Indict- 
ment cannot move after his Conviction to have the 
Indictment quaſh'd,, but muſt bring his Writ of Er- 
ror to reverſe the judgment given againſt him upon 
the Indictment. Mich. 22 Car. B. R. for after Judg- 


Cannot be quaſh'd af- 
ter Conviction, tho? er- 
roneous ; but the Party. 
is put to his Writ of 
Error. 


i 


ment it is tos late; for an Indictment is quaſhed for the Inſufficiency in 
it, or becauſe no good Judgment can be given upon an erroneous Indict- 
ment; but if Judgment be given upon an erroneous Indictment, it is 


good, *till it be reverſed by a Writ of Error. 

E An Indi&ment removed by a Writ of Ce#tiorari 
into this Court, may be ſent back again into the 
County or Place whence it was removed, if there be 


If remov'd into B. R. 
by Certiorari, yet it may 
be ſent back. 


Cauſe to do it. Mich 22 Car. B. R. that there may be a Trial had upon 


it where it was firſt laid. | 


F It an Action upon the Caſe be brought: againſt 


one for calling another Thief, and the Defendant 
doth juſtify the Words, and .upon the Trial it be 
found for the Defendant, an Indictment may be 
forthwith framed againſt the Plaintiff, to try him for 


Caſe brought for call- 
ing a Man Thief; if 
found for the Defen- 
dant, the Plaintiff may 
be indicted for the Fe- 
lony, ' 


the Felony : So it was done in Mich. 21 Car. in the Caſe of one Perry, 
who was after executed at Hhurn, Mich. 22 Car. B. R. for the Felony 
appears to the Court by the Verdi& found for the Defendant. 


G An Inditment doth lie againſt one that cheats 
another at Play with falſe Dice: Hill. 22 Car. B. R. 
or for any other Way of cheating at Play, or 


It lies for cheating at 
ay... 


otherwiſe ; for Cheating is a high Crime againſt the Commonwealth, as 


well as againſt the Party cheated. 

H An Indictment doth not lie for a private Nuſance, 
or other Injuries, becauſe the Nuſance or Injury done 
is not made ad commune nocumentum, but ad priva- 


But not for a private 
Nuſance. 


rum; and therefore an Action upon the Caſe doth only lie for the Party 


that 


that is damnified by this Nuſance or Injury, Hill. 22 Car. B. R. 11 Maii, 
1651. for Indictments are to puniſh publick Offences we 0 and thoſe 
done againſt the publick Peace, and not to puniſh private Treſpaſles, for 
which the Law gives particular Actions. | 
* ths An opens lies againſt _ for 3 and A 
lies tor EPS 4 ſtopping of another in his paſſing in the Highway: 
n nnn the publick 
Peace. 

Counſel may be af. One that is indicted for Felony may have Counſel B 
- ab, th es * aſſigned him to ſpeak for him: Paſch. 23 Car. B. R. 
lony. but ſuch Counſel are only to ſpeak for him in Mat- 

ter of Law, and not concerning Matters of Fact, for 
that doth depend upon Proof of Witneſſes. 

Grand Jury notbound Altho' a Bill of Indictment be preferred to a Grand C 
en Jur upon Oath, yet they are not bound to find the 
cho, it be without Gach, Bill, if they find Cauſe to the contrary; and on the 
they may, if they ſee Other Side, altho' a Bill of Indictment be preferred 
Cauſe. unto them without Oath made, yet they may find 
the Bill if they ſee Cauſe : Paſch. 23 Cer. B. R. but it is not uſual to 
prefer a Bill unto them before Oath be firſt made in Court, that the Evi- 
dence they are to give unto the Grand Inqueſt to prove the Bill, is true. 

| | Every Indictment ought to be preferred againſt D 

Indictments ought to the Party for ſome Offence committed by him ei- 


be for Offences at Com- . 
mas Law, or nd Ter againſt the Common Law, or againſt ſome 


ſome Statute, Statute ; Trin. 23 Car. B. R. and not for every {light 
Miſdemeanor. | 
It lies fora falſe Oath An Indictment lies againſt one that makes a falſe E 
1 in Chan- Oath in an Anſwer to a Bill in Chancery, or in an 
8 Affidavit made in a Cauſe depending there, or in any 
other Court of Record. Trin 23 Car. B. R. 

How to proceed u- Upon an Indictment preferred againſt one in the E 
King“ an ment in the King's Bench, there doth iſſue out a Venire faciasz 
g's Bench. | I 

a and if the Party doth not appear thereupon, then an 
Attachment againſt the Party indicted to force him to appear to the 
Indictment; Paſch. 1650. B. S. and to traverſe or plead to it, or to 


3 


move to have it quaſhed. 
In certifying an in- It ought to appear in certiſying an Indictment, G 
dictment, it muſt ap- that the Jury were ſworn or charged to preſent Of- 
«day the Jury were fences within the Place where the Offence is laid, 
I Saund. 249. | FE 
If founded on a.Sta"=»» pg Indi&ment founded only upon a Statute, ought H 


tute, it muſt conclude 8 
contra for mam Statuti. to conclude contra forman Statuti. Ibid, 250. 


* 


Upon 
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3 Indictment. : 

Upon an Indictment for ſtopping a Way, it was 
10 to be the Courſe of the Court, that the Of- 
fender is to be admitted unto a Fine upon his Sub- 


miſſion before Verdict, if there be a Certificate that 
the Way is repaired. But if the Party be convicted, 


ty ought. 
Party oug ch 


Tuch Certificate ſhall not ſerve; but the 
-; to cauſe a Conftat to iſſue gut to the Sheriff, who 


33 


the Ole 208 68 2 
mitted to a Fine, 

his Submiſſion before 
Verdict, if the Way be 
certified to be repaired ;; 
but after Conviction 
ſuch Certificate will not 


1 on ht to return that the, Way, is repaired, becauſe the Verdict, which.is 


2 Recor 


B An Indictment lies e do an 1l- 


* 


"WM 
—— 


legal Act, altho' the Act is not done, 1 Lev, 62, 125. 

. And. it lies againſt the Procurers, altho“ the Actors 

are 1 Adem 12h ⁰⁹⁹¹ e) 4, * 

ndictment at the Seſſions of Peace, omitting 
Domini Regis, is ill. Idem 175, LY 


D Anl ndictment Quod cepit guoſcdam Piſcco, S. vocat. 


Carp-Fiſhes, without Mark or Value, good. Id. 20g. 
An Indictment that the Defendant e 

perturbator pacis, communts oppreſſor, ' &*c. ill; but 

communis 7 — rixa, & c. good. Id. 299. 


F An ladictment before a Juſtice of Peace, infra 


Burgum, and ſays not pro Burgo, is ill. Id. 304. 


G That ſcientes recepit latrones, or Felons, without 


. faying that he knew them to be Thieves, good. 
2 Lo. 208. 8 | | 


H © gn Indictment Quod fecit 6. ex vel fiert 


& fabricari cauſavis, held void for Uncertainty. 


5 Mod. 137, 138. 


I Indicments ought to be preciſe and certain in 


every Point, and ſhall not be taken by Intendment. 
Cro. Fac. 19, 20. 


K Ik a Perſon be outlawed upon an Indictment, and 


there be not any Addition, the Party may avoid it 

for want of Addition, or by Exception thereto upon 

his Appearance; but when he appears and pleads 
to Iſſue, he admits it. G. Fac. 610. 


I. àpon an Indictment for a Forcible Entry, it was 


N 3. 


moved, 1. That it was not ſet forth, that the Inqui- 
ſition was taken before 4. and B.Fuſtic. ad pacem, & c. 
necnon ad diverſas E Ge. Curia. Upon this 
Statute Juſtices of the Peace only have Power. 


M 2. The Entry is in unum Meſſuagium five domum, 


and well enough ; for a Meſſuage and a Houſe are 
both the ſame : But in unum Meſſuagium ſiue Tene- 
mentum 9 tb | | 

be lays that he was ſei/itus ſive poſſeſſionatus, 
and well enough ; becauſe it is of Alge or 


ought to be anſwered. with Matter of Record. 


Bur gum 
1 


It lies for conſpiring 
to do an illegal AtLthe 
it be not done. 


© Domini Regis omitted, 


Quod cepit quoſdamPiſ- 
ces, Oc. without Mark 
or Value, good. 
 Communis per turbater 
Facis; c. ill; but Com- 
munis Barettator, Oc, 


good. 
Before a juſtice infra 
not pro Bur- 


Scienter recepit latrones 
that he knew them to 
be Thieves. 
 Fabricavit vel fabri. 
cari cauſavit void for 
Uncertainty: 


Indictments ought to 
be certain, and not ta- 
ken by Intendment. - 


If a Perſbn be out- 
lawed upon an Indict- 
ment, and there be nd 
Addition, how it may 
be avoided. 


Upon a Forcible En- 
try: Juſtic. and ſays not 
ad audiend. Oc. yet gocd. 


In unn Meſſugium 
five domun, and good. 


Seiſitus ſive ꝑoſſeſſiona- 
tus, well cnough. 


Houle, exiſtens liberum Tenementum, which proves that he was ſeized 


of ſuch E, 
V ol. II. 


— 


ate whereof he might be 3 Oo. Face 633. pl. 6. 


Where 


54 * 
on Siatutes ought to be, 
and how to conclude. 


Indicmeiſt, 
Ahete an Indictment is drau/n upon a Statute, it A 
ought to purſue the Words of the Statute if it be 2 
private Act, Aliter if it be a general Act; and it is 


ſafe to conclude contra formam Statut generally, without ſaying Statuti, 
or Statutorum For if it happens to be upon one Statute, ĩt is then right; 
ſo-alſo if it be upon two or more Statuts 


Clerk of Aſſize to 

take but 2 s. for an In- 
The Penalty. 

Den 7 48. e 22 
If any defective Bill. 


The Penalty. 
IO 4 It TM, 3. cap. 23. 


Qiaſh'd for want of 
ęroborum (3 legalium ho- 
mi num. * : 


For à Forcible Entry 
quaſh'd, for want of the 
Word adh uc . 


For erecting of a Nu- 
ſance in the Highwa 
uaſh'd, for want of 7 
8 ar mis. My. 0 5 
The Court will not 
oftentimes quaſh an In- 
dictment, but order De- 


fendants to plead or de- 


mur. 


It any. Clerk of Aﬀfize, Clerk of the Peace, or B 
other Perſon Whatſoevér, ſhall demarid or take more 


than 2 5, for draw ing of any Bill of Indictment againſt , 


2 Felon, he ſhall forfeit '5 J. and Coſts of Suit, per 
Stat. 10 & 11 J. 3. cap. 23. Set. 7 & 8. 
That if any Clerk of the Aſlize, Clerk of the C 
Peace, Clerk of the Crown, Clerk of the Indictments, 
or other proper Officer, or their Clerks or Deputies, 
ſhall draw any Bill defective, they ſhall draw hew _ 
Bills without Fee, or forfeit 5 J. with Coſts. Sr. 


10 & 11 V. 3. cap. 23. RS —_— 
An Indictment before the Coroner was quaſh'd, be- D 
cauſe it was ſaid per Sacram, A. B. &c. and doth not 
ſay probormm G. legalium hominum. Cro. El. 635. pl. 2. 
An Indictment upon a Forcible Entry quaſh'd, be- E 


or in cauſe it was not adbuc exiſten liber tenement”, but only 


exiſten liber tenement”, without adbuc. Cy. Ja. 63 9. p. a. 
An Indictment for erecting a Barn in the High. F 
wy 7 quaſh'd, for want of Ji & Armis. Cro. Car. 
5 4. Pl. 2. | : Re AN Sh og | 1 
Altho' Exceptions be taken againſt an Indictment, G 
to the Intent that the Court ſhould quaſh it, yer the 
Court will grant Time to the King's Counſel to main- 
tain the Indictment, if they defire it; and do often- 


times order them to appear and plead, or demur to it as they ſhall think 
fit; for the Maintenance of Indictments is for the Good of the Nation, 
and.the King is principally concerned in it. | 


Not quaſh'd for Ex- 
tortion. 8 
How Indictments ought 


to expreſs a mortal 
Wound given. 


Note, It is againft the Courſe of the Court to H 
quaſh an Indictment for Extortion. 5 Med. 13. 
An Indictment that ſays, Quad dedit unam Plagam 1 
mortalem circiter Pectus, is inſufficient and incextain, 


for it may be in the Arm or Belly; and an Indict- 


ment ought certainly to expreſs in what Part the mortal Wound is, and 
the Profundity and Latitude of it, that it may appear to the Court to be 


mortal. 4 Rep. 40. 


Indictment of Mur- 


der wanted the Word 


Fercuſſit. 


Bullet out of a Gun 


Where there are ſome 


ſuperfluous Words in an 
Indictment of Murder. 
Words good. 4 Rep. 41. 

1 


& — | 
An Indictment of Murder, with fix ſeveral Ob- K 


X 


jections to it, and all over- ruled but one, which was 
want of the Word Percuſſit, with the ſhooting of a 
thro* the Body ef the Deceas'd. 5 Rep. 1 20. to 123. 
An Indictment ſet forth, That Percy in ſiniſtra I. 


gore Ventris circa Umbilicum ; and the Words (Circa 


mbilicum were held ſuperfluous, and the othe & 


An 


A 9 1 FT _ «2 Fiidictment; : 
125 7 ben rot ee 53 
B liz. 168. 7 . n ＋ 71 9 can be good. | 07 for Kal E quaſh'd 
See ſeveral wh a 18 5 ds! 19 © : N. — * 
Inaittion take before the Cs r 
. before the C etment, upon an —Severa A 
p 7 the Anſwers 1 for a Murder, 9, 1nd 1 Exceptions to 
* Uhere there is à Principal 4 14 41, . 14 — we 
Ju N d bo pardoned, or hath hi ef, and : In wha c T 
742 5 0 the Acceſſory cannot b * 4 before ceſſory 8 the Ac- 
RES TEE EEE WT ras hb wa 
18 an 2 bh Acceptance of PAIN: or e Law that he v 
is guilty : B , but no Judgment in Law, , or Prayer of the Cl ng 
the A ind ut it. the P rincipal be 308 that he mh; ergy, | 
Acceſfory ſhall b Bev Nis lergy alls 1 1 hs after How it is where 
cially that all be arraigned, becauſ wed, there the er haf tus — 
M Jt mung Principal. 4 R © it appears judi- rde * 
144 algm e mae indimertof F Ions ite : 
per _ that the Party Suſcendat elony, there Where the Party may 
that th — — which is the Jud ur per Collum, Me indicted a * 
terfoit india hath appointed fo bs wha; End Gras Kane. 
But what * 4 and arraign'd e wrt z there he can 7 
there he yk 8 is Hfcharged nin be reversd b * . 
d 2 Þ e Law havi poll a inſuffici Error: 
E _ ON put in Jeopatdy. _ — its End, e i&ment, 
r © X cf. FIRES 
pulty 12 colore officii 20 he lift, for _'A Sheriffs Bailif 
A +55 40 J. Cro. Car. 28 3 found ed for Extortion 
F An My ea in the Jud ment * pl: 448. But See 23 W. 6. cap. 10. 
Tp 1 * at the Seſſions, upon the eint 
Dies Marti * Ying, That the 8 e Sta- ed for miſrecitin quaſh- 
Dies Martis, * D Hat tne eſſions Stat. o ng of a 
ought to ment! ie Mercurii, &c. F was held f 8 P. 6. cap. 9. 
* 1 the Seſſions 8 b 1 the Record The Seſli 
GC Nat viz. the firftDay thereof, 4 eld at a Day dad ta be ory fy ot 
for the Re [ is not Policy to recite Publ Rep. 48. 4. _— EY 
7 7 is not neceſſary, and che 1175 Statute, No Poli 
1 therefore the ſure Way i e Miſrecital is N recite 2 
et „ 
n 2 r 
to be Ape the Indictment for a Fact 4 a fo rmam Sta- 
the Fact intended, That the beſt C was done; fd inthe — be 
I The par be had there a 90 y 7 -onuzarice od the Fatt was done. ere 
the Party is ad. che Fa was done 5 ne faireſt Trial 
dant's A ited, and the Place of t t which : 
that 1 5 de ought to be dof as of the Defen- = Pariſh and Place p 
e Larty indi in the Inditment the Defendant's A- 
" may be the plainlier d 2 bode ought to be NE. 
e cribed and outlawed if 


he do 
not 
appear. See anten. 


The 


TY 


EE Teas 


— want 0 7 8 
armis is fatal. 


The want of the 


Words Ligeantie ſue fa- 
tal. | 


What Proceſs iſſues. 
out upon Indictments. 


Indittment: 
decem of an. Indidment may be amended A 
220 ſame Term it is brought into — bye the 
Clerk of the — j but ü We next Term after gat 
not be amended. 
The Want of Yi EY armis in. an Indidment of B 
Forg ery is fatal. 2 Lev, 221. 
q Tab ent of High Treaſon was. e For CG) 
7 of Words Ligeanta un in the Inditment, 
3 Leu. 396. | 
Upon an Indictment e 8 one in * D 
King's Bench in Middleſex, there doth iſſue out a 


EEE EM 


Penire facias . and if the Party doth not appear thereupon, then a 
Cope, to force him to appear to the Indictment. 


One iſoned inſtead 
of another, it is Murder. 


Ratsbane was bought b the Husband to poiſon / E 
the Wife, with which the Child was iſoned, and 
the Wife recovered; this is Murder, N there: Was: 


no Intention to murder the Child. 2 Plow. 473, to 476. 


Where a Statute ap- 
ints a Proſecution to 
be by Bill, Plaint, or In- 
formation, it can't be by 
Indictment. a 


Where. a Statute appoints a Penalty to be reco- F 
vered by Bill, Plaint, or Information, it can't be by 
Indictment; for when a Penalty is appointed for the 
Sou of a Thing which was no Offence before, and 

appoints how it ſhall be recover'd, it ſhall be put. 


niſh'd by that Means, not by Inditment,. Cro. Face 643, 644. 


A Fiſhmonger in- 
dicted for ingroſſing of 
Fiſh. , 

..4 Ed, 6. cap. 

What Ingroſſing and 


Regrating is. 


The Puniſhment for 
ſtriking in the Palace 
of Veſtminſter near the 
Hall, the Courts ſit- 


ting. 


A Fiſhmonger in London was indicted for ingroſ:- 6 


ſing ſeveral Quantities of Fiſh, and found guilty : 
And what Ingroſſing and Regrating is, ſee ae . 
and Co. Car. 314. pl. 6. 315. | 


* was indicted for Striking in the — of H 
Meſtminſter near the Great Hall, the Courts all ſit- 
ting there, and being found guilty was fined 1000/J. 
and impriſor'd during the King's Pleaſure, and to 
make his Submiſſion in all = Courts, and be 


bound with Sureties for his Good Behaviour. Cro. 


"One found guilty of 
Felony for burning of 
his Houſe, was only 
fined and pillory'd. 


Indictments and In- 
formations naught, with- 
out the Word Voluntarie. 


21 N, 8. cap, 13. 


Car. 373+ pl. 8. 374. 
A Pan was found guilty of Felony for burning I 


of his Houſe in London; but there being three 
Judges againſt one, that it was not Felony, y 6 an 
exorbitant Crime, he was fined 500 l. and to ſtand 
upon the Pillory, and be bound to his Good Beha- 


viour during Life. Cr9. Car. 377. pl. 4. 378. 


Judgment ws upon a Verdict upon an Infor- K 
mation upon 21 H. 8. cap. 13. for Non-Reſidence, 
for want of the Word, Voluntarie abſented. Cro. 
Eliz. 100. MY DES I 


Voluntariz 


<< = 


n 


Indittment. 57 

A Poluntarie left out of an Indictment of Perjiry, ; n 7 wa... ge 

and quaſh'd. Yo. Eliz. 137. ph 7. 147. pl. II. . a 
201. pl. 30. 1 = 
B Rekulal of the Oath of Supremacy incurs a Pre- Recuſincy: 
munire upon 3 Fac. cap. q. after Tender by a Juſ- | 
tice of a Gaol-Delivery, tho* never tender'd by the Biſhop ; and tho* 
in the Indictment the Tender did not appear to have been per Juſtice 
of Peace, &c. as requiſite by Statute, yet it appearing in the Placita, 
it is good. Skinner 11. | 
© Indi#ment upon the Statute not ſtrictly purſuing 
the Words of it, but omitting ſonie Patt, yet good. 

J Re ns 

D - Jndf#ment for woading Cloths but to the third Againſt Dyers, 
Stall, and a Cuſtom laid for forty Years and more, | 
that Dyers uſed to woad their Cloth to tlie fourth 
Stall; this no Deceit to the Publick. Skinner 109: 

E. The Omiflion of Vi & armis in Indictments was & arms: 
ſo material, that before the Statute of 37 Hen. 8. 
an Indictment ought to be quaſh'd for it. Vid. 426. 

F See of an Indictment upon the Statute for eret- Erecting a Cottage. 
ing a Cottage, and ſeveral Exceptions to it. Ibid. 

564- | 

8 Thdiftment for aſſaulting 2 Duke's eldeſt Son, For an Aſſault of the 
ſtiling him by his Father's ſecond Title, as in Com- eldeſt Son of a Duke. 

mon Parlance, is ill. 3 Salk. 451. : 

H See ſeveral Indictments quaſh'd for falſe Latin. Of Inditments quaſt'd. 
Salk. 370, 371. | 

[ So when the Charge is in the Disjunctive, as Disjunctive. 
for making, or cauſing to be made. Bid. 342, 371. 

K And the Charge in Indictments, Informations, 
e&c. muſt be expreſs, not augmentative, &. Salk. 
375, 631. 3 Salk. 39, 42, 186, 188. 

L As an Indidment for indorſing Exchequer Bills, 
as if received for Cuſtoms, Judgment was arreſted. 
Salk. 375. 

M So two Indictments were quaſh'd, becauſe the 
Charge was laid only with a Quod cum, or Recital. 
Salk. 371. 

N An Inditment lies for not receiving, turning off, Where it lies. 
or not providing for a poor Apprentice. Bid. 381. 

O But an Indictment lies not for inticing an Ap- Where not. 
prentice from his Maſter. id. 380. 

P An Inditment may be at a Borough Seſſions on por uſing a Trade. 

5 Eliz, for exerciſing a Trade not ſerving as an 

Apprentice. 16:4. 370. 

Q But two Perſons can't be jointly indicted there- where tuo Perſons 
on for exerciſing a Trade, ec. Ibid. 382. Comber. not to be joined. 

61. contra for Extoxtion, Ibid. | 


Upon a Statute, 


To be poſitive, 


Q See 


58 


Bawdy-houſe. | 

Adultery. 

Againſt Huſband and 
Wife. 

A Cheat. 


Againſt Officers. 


When it is an Indict- 
ent. 


When an Iadictment 
is good. 


Aſſault. 


Contra ſor nam Statuti. 


When not be quaſh'd 
on Motion. 


Perjury. 


To Indiqtments for 
?ne Fact. 


Recognizance. 


When Indictments 
not quaſh'd. 


Where Security to be. 


Plea- Roll. 
Evicence. 


Information. 


Indictment. 
See the Judges Opinion in the Caſe of Informa- A 
t:0as on the ſaid Statute. 3 Eli g. cap. 4. Salk. 


373. 3 - 

Tnditment may be for keeping a Bawdy-houſe, B 
but not for being Communis Lena, 383. Allo no In- 
dictment lies for Adultery at Common Law. Salk. 
532. aft 3 SEA 01 1 

Indiament well lies againſt the Huſband and C 
Wife for keeping a Bawdy-houſe, Ibid. 384. 

A Cheat is not indictable unleſs he comes with D 
falſe Tokens, Ibid 87% . | 4 

A Conſtable, or other Officer, is indictable for E 
neglecting a Duty required by the Common or Sta- 
tute Law. Lid. 380. > | 8 

An Indictment is only Billa before the finding, F 
and after finding Indictamentum. Ibid. 376. | 

Tf an Offence be ſufficient to maintain the G 
Charge, and be well laid, *tis ſufficient, tho' th 
other Facts be ill laid. id. 385. 

As Yerberaverunt, Vulneraverunt, Oc. is 
without Inſultum fecit, becauſe Battery implies an 
Aſſault. id. 384. 

Inditment for Preaching not being licens'd I 
quaſh'd, becauſe not ſed contra formam Stat*. Ib. 370. 

Tnditments for any heinous Offences, and In- K 
formations filed by the Attorney-General, not to 
be quaſh'd on Motion. Vid. 372. 

A Motion was made for an Information of Per- L 
Jury and denied, for per Cur you may indi& him. 
Ibid. 374. 25 ; 

Where two Indictments are for the ſame Fact, it M 
is proper to try on both at once. Lid. 382. 

hen a Recognizance for an Indictment on Re- N 
moval is forfeited or not. 16id. 370. 

There can be no Motion to quaſh an Indictment O 
removed by Certiorari after the Recognizance for- 
feited. Jhid. 380. 

CHhere the Defendant ſhall give Security to try P 
it on a Removal by the Proſecutor. Iid. 692. 

An Indictment try'd in B. R. is enter'd on the Q 
Plea-Roll ; but if at the Old Bailey, tis put in a 
Bag, Gc. Ibid. 371. 

An Indiament for breaking the Chamber of & R 
in the Houſe of James; Evidence it was the Houſe 
of James, and ill. Lid. 385. 

here a Matter concerns the publick Govern- S 
ment, and no particular Perſon entitled to an Ac- 


H 


tion, an Information will lie. Ibid. 374. 


3 An 


| — Indictment: $9 
A Aj; Information may be for a falſe Return of a The lie. 
| Mandamns, but not for Perjury, Salt. 374 . 

B 32g Procels can iſſue on Informations before a when Proceſs io iſſue. 
Recognizance given by the Informer. 1bid. 376. 

CG Inkozmation. or Popular Action, On Penal Sta- Where Information- 
tutes made before 21 Fac. 1. cap. + Ane be o be lrought. 
brought into B. R. unleſs for Facts done in the County where the 
Court fits. . ft. . 

D Alfg Debt lies not in B. R. on any Penal Statute made before 
21 Fac. I. — Ko Rs - Acts 3 . 373. | 

E outlawe raceis on an Information, it d teen 
„ere 
plead inſtanter to the Information. Ibid, 377. 

F Oee an Information in the Nature of a Quo War- Informations in the 

ranto, where they admitted Perſons not Inhabitants e „ Gu Mare 

to be Freemen. hid. 374 _ "mt 1 

© And note, The Tent Judgments on Writs of Judgments thereon: 

 QuaIWarrano and Informations, Vid. 5 | 

HA Coner's Inquiſition quaſh'd, becauſe the Coroner's Inquiſition 
Mo was not ſet forth, nor the Party died of it. 4's. 

Salk. 377. if 526, 

A Eo2oner may cauſe the Body to be taken up Coroner. 
on after a Burial, but not after a long Time. 

IA. 

K Foz Deer-ſtealing, if an Information be in due Deer-ſtealing. 
Time, the Conviction may be at any Time after- 
wards. Salk, 383. | | 

L And in Summary Convictions, Appearance aids Want of Summoners. 

Want of Summons. Diete. 88 

M Allo ſuch Convictions are to be taken ſtrictly 
againſt the Offender. . Salk. 378. | 

N Therekoze need not be laid Contra Pacem and Contra Pacem omitted. 
fri " juxta formam Statut? is ſufficient. Bid. 

303 
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} O Alfo Conſideratum quod Conviftus eſt, is enough cornice 


without foris faciet. Salk. 378, 383. 

And that Oath was made de veritate premiſſorum The Oath. 
is enough. 1h;d. 369. 

Q | How Execution ſhall go on Affirmance of Con- Execution. 
victions. Bid. 369, 378. 

R And the Executor of the Owner may ſue out 
Execution, 1bid. 379. N 

5 Qi. If Conviction of Deer- ſtealing be pardon'd pardon. 

by Act of General Pardon. Vid. 383. 

On 3.4 V. &. M. cab. 3. a Seller of Deer- Seller of Dezr-Sk'ns. 
Skins may be convicted. 15d. and ſee 542. 

Df Averments in Indictments. Salk. 611. Rn 


680 


Words. 


The like. 


For engroſſing. 


Perjury. 


| | . For Words. 
. For uſing a Trade. 
N 


The like. 


| Riot. | 


What is indiQable. 


Erecting a Cottage. 


All Cheats and Abuſes of Tradeſmen are indict- A 
able. Comber. 16. | 1 
An Indictment lies for Riots, Breaches of the B 
Peace. K it ©: N | 

It lies for ſending a Challenge. Comber. 10. C 

Oz for a Nuſance. 1bid. D 

Oz for Kidnapping. Ibid. E. 

Oz for lying with another's Wife. Comber. 377. F 
It lies for calling a Juſtice of Peace Buffle-head- G 
ed Fellow. Tbid. 46, 65. 

It lies for not performing an Order of Seſſions, H 
tho* made with a Quod cum where it ſhould be ab- 
ſolute. 1bid. 63, 213, 325. 95 

It lies for bringing back one removed by Order 1 
of Seſſions. 16:4. 205, 372. 2 | 

Jt lies for not Watching nor procuring one to K 
watch. Ibid. 243 

It lies for refuſing to take a poor Apprentice. L 
Bid. 298. | | 

So for turning away his Apprentice, and refu- M 
ſing to take him again, G. Ibid. 405. 

It lies againſt a Conſtable elected by the Cuſtom N 
of y Corporation, for not taking on him the Office. 
Bid. 416. 

It lies for erecting a Mountebank's Stage, tho' O 
done with Licence. Tbhid. 304. | 

Alſo Words may be indictable that are not ac- P 
tionable. Bid. 66. 

But if actionable, they ſeem not indictable. Q 
Thid. 13. 

And where an Indictment or an Action lies, vide R 
Bid. Comber. 17, and 66. 

See an Indictment in London for engroſſing in 8 
Surrey, held well after a Verdict. Comber. 3. 

But an Indictment in Middleſex for Perjury in T 
London was quaſt'd on a Motion. 144. 13. 

Foz erecting a Cottage with a Continuando, was U 
good for the erecting, but ill for the Continuance. 
Ibid. 37. 

Where an Indictment lies not. X 

Foz Words of a Juſtice of Peace. Comber. 414. Y 

Jnditment lies not for exerciſing a Trade with- 7, 
in a City, not being free. Bid. 243, 382. 

It lies not at the Seſſions for exercifing the Trade 4 
of a Weaver or Clothworker. Ibid. 252. 

It lies not againſt a Juſtice of Peace for not bind- 5 
ing over Rioters. Ibid. 317. | : 


3 It 


A It lies not for not aſſiſting the Conſtable in ſearch- 
ing for Nets, Gr. on a Warrant of two Juſtices, 


B No? —4 it lie at the Quarter Seſſion for Petit 
C or AE dads of Tan, « Pics of 

was an reaſon, a Plea o 
Not guilty withdrawn, and a Confeſſion was en- 
ter'd. Bid. 364. 


D Indiament againſt a Bailiff for Extortion, 1t 

Ballivus was qualli'd. Bid. 64. | 
Inditment for exerciſing the Art De le Fabre 
quaſh'd, for it ſhould be in Latin. 1bid. 212. 

F Jndiment for Forcible Entry Exiſten liberum 
— not ſaying ad tunc, quaſh'd. Did. 
2 „ 

'G An Indictment ſaying Deodecim for Duodecem 

| was quaſh'd, Quere. Comber. 286. 

H Quere, if it lies againſt an Overſeer for nat 
making up his Accounts, &*c. 1hid. 374. 

i Mere a Statute prohibits a Thing under a Pe- 
nalty, or creates a new Duty to an Officer, the 
Indictment need not conclude Contra formam Sta- 

tuti. Ibid. 209. Tj. 

And where it ought to conclude ſo, hid. 307, 


371. 5 
L An Indictment for exercifing a Trade, need not 
- * was 2 Trade at the Time of 5 Eliz. Ibid. 
288. 

M An Indi&ment ought to be plain and not to call 
a Bawdy-houſe a diſorderly Houſe. Bid. 303. 
Noz an Acceſlory, a Confederate. Vid. __ 

O To ſay ad Seſſion tent! per adiouruament need 
not ſay when it commen Whid. 318. | 

P But 2djournatum fuit for adjoutnatum eſt, held 
Error. Bid. 358. 


Q Note, Vitious Indictments are to be ſet aſide, 
and where. Bid. 3 

R An Indictment differs from a Preſentment, and 
how, ſee Comber. 225. | 

S See an Indictment for a Miſdemeanor in ſpeak- 
ing ſcandalous Words of King Charles the Firſt. 
3 Salk. 198. | 

T It was held, that it will not lie for keeping an 
Alehouſe without Licence, but this was againſt 
the Opinion of the Chief Juſtice. Bid. 27. Comb. 
17, 45. 

U The Fact may be found in the County where 
the Party died, and not where the Wound was gi- 

R 


61 
Aiding a Conflable, 
Petit Treaſon. 


Plea withdrawn. 


For Extortion quaſh'd. 


The like for uſing 2 
Trade. ; 


Fotcible Entrye 


Deodecimfor Duodecem. 


Againſt an Overſeer. 


Contra formam Statuti. 


Uſing a Ttade. 


Bawdy-houſe. 


Acceſſory. 
Adjournment of Seſ- 


ſions. 


The like. 
Inditments quaſh'd. 
Preſentments. 


For Words of a King. 


Selling Ale without 


Licence. 


Where 


* 


82 Judittment, 


Where "is malicious, and an "ena found, or the Indicment! is A 


erroneous, an Action lies. 3 Sal | 
Foꝛmerly the King did not procoed on in Indicd B 


Where the Proceed- 
. ment for Felony till a Year after the Fact, that the 
OY Oy Party might firſt bring an Appeal. Bid. 314. 
For Goods taken by Chere it lies for taking Vods tho? they were C 
Force. his own, if taken by Force. Wa in Þ 
gainſt a Scold. An Indi&ment againſt a Woman or bein a D 
FOR? Scold, was quaſh'd. 1bid. 187. 5 
Onerati to inquire - An Indictment was quaſh'd- for not ſetting forth E 
mitted. that the Jury were onerati, to inquire for the * 
and the Body of the County. id. 
here it will not lie for a private Wrong, F 


For a private Wrong. 


Caption. Where it Was quaſh'd for Want of a Caption. G 
$70 Thid. | — 
Where it will not lie. Where quaſh'd where the Fat was not indict- H 


able. 3 Salk. 189. 
An Offence is not indictable where another Me- I 


The like. 
5 thod of Puniſhment is appointed by any Statute. : 
Ibid. 187, 189. 
For Words of an Of. It will not lie for ſpeaking ſcandalous Words to K 
ficer. a Mayor of a Corporation, unleſs he was in the 
Execution of his Office. bid. 190. | 
Caption, The Caption was Furat & onerat”, without ſay- L 


ing Impanellar', and held good. Bid. 1 ee 
Fo? perſuading a Juſtice of Peace not to bail in M 


a Caſe that was bailable. * 192. PER 
i Foz a Miſdemeanor in buying n Goods N 
9 Ons knowing them to be ſtolen, it will not lie, becauſe 


acceſſory to the Felony, and he muſt be indidted as 


Acceſſory. Ibid. 193. 
It lies at the Seſſions for writing a ſeandalous 0 


Letter. Ibid. 194. 


Writing a Letter. 


Incertainty. | An Indictment, if laid in the Dis} junctive, is ill E. 
2 for Incertainty. Mod. Caſes in Law and Equity 
3380. 
That Certainty is re- The utmoſt Certainty is maui therein, ſo as Q 
quired. a Conviction may be Pleaded to other Actions, Oc 


Did 58, 296, 328. 
Concluſion contra fir - An Indictment for conſpiring to raiſe Wages, not R 
mam Statuti. ſaying, For conſpiring to raiſe Wages contra formam 
| Statuti, was yet held good, for Conſpiracy i is an 
Offence at e. Law. Lid. 10. 
Note, the onſpiracy laid in the Town of 88 8 
e fy. not ſaying in what County, was yet held 


805 Ibid. 
Where 


13 


Indictment. ä 


| | ga bare Conſ ira to do a lawful Act, if Conſviraev. 
" to W End, — Feld indictable, tho' no . 
Act be done. Mod. Caſes in Law and Equity 321. 
B It is ſaid Indictments for Conſpiracies are never The like. 
quaſh'd. Ibid. 

C Set of calling over the Panel and challenges, Of the Panel and 
ec. in Indictments of High-Treaſon. Mod. Caſes Shallenges 
in Law and Equity 86. 1 * r 

D See of an Indi&ment for Piracy in ſinking 4 Piracy. 

Ship againſt the Maſter, &. Vid. 66. 

E See of an Indictment for Piracy on a Commiſ- The like. 
ſion, according to the Statute 28 H. 8. cap. 19. 

Ibid. 74, 75. | . 

F The Defendant being acquitted on two Indict-  Acquittal. on a Felo- 
ments of Felony was found guilty on a third as a 7s 224 Conviction of a 
Cheat. Ibid. 77. ; 8 | 

G On an Inditment of Treaſon the Priſoner be- when the Irons to bs 

fore he pleads, &c. is to have his Irons taken off. oft. 
 Didy83. _ ... | | 29-42; 

H See the Exceptions to Layer's Indictment, and Exceptions to an In- 
the Anſwers thereto. id. 83, 84, Gc. — 

IT An lIndictment of Murder was removed out of Removal out of Wales. 

Wales, and tried in an Engliſh County. Tbid. 135, | 


136. . 3 } | | : 
K Tuo indicted of Murder, one of them acquit- Two, indited ; one 
ted, and the other found guilty. Lid. 164. acquitted. | 


L See where an Indictment was laid for ſtealing For Theft upon a Per- 
the Goods of a Perſon unknown. Mod. Caſes in ſon unknown. =» 
Law and Equity 248, 165. Pos; ax . 
M On Not guilty pleaded to ſuch Indictment, a Property to be proved. 
Property muſt be proved in ſomebody. Bid. 248. 3 
N One try'd and found guilty as acceſſory to buy- Receiving of ſtolen 
ing and receiving ſtolen Goods, tho' the Principal Goods. 
being afterwards try'd, was acquitted on the Sta- | 
tute 5 Anne, cap. 13. Ibid. 264, 265. A = p 
O An IndiAment quaſh'd, it being Preſentatus ex- Indictment quaſti d. 
iſtit que for (Quod Billa eſt vera.) Ibid. 296. | 
P Onan Inditment and an Acquittal in B. R. no Where the Action is 
Action to be brought in the Marſhalſea, . &c. for a not to be brought. 
malicious Proſecution. 1hid. 307, 39. | 
Q. There an Inditment for ſecreting a Woman Where held ill 
pregnant illegitimo fwru was held ill. Bid. 336. 2 
R Jn an Indictment for a Reſcue the Fi. fa. or Ca. Reſcue. 
Sa. G. muſt be ſet forth at large. Lid. 357. 
8 In Treaſon the Venire Facias not to be read, Penire facias, 
40. after a Verdi: Bid. H . 


Inducement 


(64) 1 


Indutement. 


Indutement, dee 


Inducenients, how to 
be. 


Damage Feaſanf. 
Diſcontinuance. 
Traverle. 
(Verdict. 


Nducements to Actions do not require ſo much A 
Certainty as is neceſſary in other Caſes. 
2 Mod. 70. 


A General Intebicates General Indebitatus is not ſufficient where it is B 
is good where it is In- the Ground of the Action; but where it is but the 


ducement to the Action. 
forbearing the Debt till ſuch a Da 


Inducement to the Action, as in Conſideration of 
(for that they agreed upon the 


Debt, and fo this is but a colliteral Promiſe) it is good without ſhewing 


how due. Cho. Face 548. pl. 
What is the Induce- _ 


mem, and what the 
Jon * 


Conuſance as Bailiff 


Þ a Corporation, with- 
out ſhewing how incor- 


porated, and good, 


How an Inducement 
= a Traverſe ought to 


What is 2 good In- 
ducement. 


What an Inducement 
to a Traverſe muſt be. 


The Inducement to 


the Traverſe ought to 
be ſufficient Juſtfica- 
tion for the taking of a 
Diſtreſs, 


8. 5 

In an Action for incloſing part of a Common, C 
the on is but the Inducement, the Incloſure 
is the Tort ; and altho' the Verdict doth not exactly 
hit the Inducement, yet it's good enough. Cro. Fac. 
630. See Title Aerdict. 

Connſance made by the Defendant as Bailiff to D 
a Corporation, without ſhewing how incorporated, 
and good, being only Inducement to alledge a Sei- 
ſin in them. 3 Lev. 107. 


Dot an Inducement to a Traverſe ought to be. E 
Lutw. 1434 N 

Nothing can be an Inducement to a Traverſe, F 
but ſuch a 'Thing as is traverſable. 2 Leon. Caſe 37. 

An Inducement to a Traverſe muſt be ſuch Mat- G 
os a © is good and juſtifiable in Law. Cro. Eliz. 
Where the Inducement to the Traverſe (which H 
ought always to be good) is not ſufficient Cauſe of 
Juſtification for the taking a Diſtreſs, the Plea is al- 
ways naught. Cro. Eliz. 901. pl. 5. 

2 


Jy 


A 


In Battery the Defendant ſays, That he was Were the fai 
oi of p/ Houſe in 4. for Years, and that the Popefionatus — br 


8 54 . - Inducement to the Ju- 
laintiff enter'd into it to put him out of Poſſeſſion, 2 


and thereupon he molliter manus impoſuit upon him, dant need not ſet forth 


to put him out, & dampnum, &*c. i quod, it was his Leaſe, Ge. 

in the Defence of his Poſſeſſion : The Defendant 

demurr'd, becauſe he did not ſhew who made the Leaſe, not how many 
Years. Curia.. The Plea for the ſaying, that he was poſleſs'd, is but 
Inducement to his Juſtificatioh, and not the Subſtance ; for that is, that 
he offer'd to put him out of Poſſeſſion, and out of his Houſe ; and 
whatſoever Title he had, whether by Leaſe or Will, or any other Title, 
it is not material; for the Title not coming in Queſtion, it need not to 
be ſo certain, as where the Title is pleaded to make Claim. Cyo. Fac. 


138. pl. x3. 


B Inducement to a Traverſe ought in ſome Caſes Title. 


to contain a ſufficient Title. Salk. 353, 357- 


chere there may be an Inducement without Traverſe. 


ſetting out a Title. Salk. 355. 


D @he Inducement to a Traverſe cannot be tra- The like. 


ko” 


'A 


F As to the Temporalities, and as to the Glebe- 


verſed. Ibid. | 


—_—_— mY — 


Jnduition. 


See Jnſtitution. 


Fte2 Inſtitution there muſt be Jndution, 1.4.9; what it! 
which is the putting of the Clerk in the ORs 
Poſſeſſion of the Church, and he is | 

thereby made a compleat Incumbent, and therefoze the Biſhop, 

who inſtitutes, makes a P2ecept to the Perſon who hath the Right 
of Indufing, requiring him to indut the inſtituted Clerk into his 

'Benefice, Clergyman's Law, 109. 


. Whete the Parſe 
Land, &. the Parſon hath no Freehold in them, hach the Freehold of the. 


till Induction. 4 Rep. 79. 4. Temporalities. 


Induktion makes the Prebendary to have the induction gives the 


actual Poſſeſſion of the Prebend ; for before that he actual Poſſeſſion. 
hath no Freehold in Deed, nor in Law. Hare G. 
Brickley, 2 Plow. 529, 530. | 


Vol. II. S Tnduffon 


. 65 Infant. 
The Freehold is ſet- —Indudtion ſettles and fixes the Freehold in the A 
God en. Incumbent. on . | 
By whom to be made. Induſtion by a Mandate from the Archdeacon B 
to one who doth not live in his Archdeaconry, is 
good. Salk. 195. 


Jnfant. 
[ Adminiſtration.) [ 5 
Debt. F 
See 2 , ? Pleas. 
Dilability. Remainder. 
i Ejectment. ri a 
| = Erroꝛ. | Trial. 


N Inkant is a Perſon who is under the C 
Age of Twenty-one Years, and there- 
foze cannot take care of his Eſtate : 
But the Law takes particular Care, 

| both of him and his Eſtate, See much good Patter in Caſe of 
f Infancy, 2 Keb. 37, 38, 39- 


K Infant delivers Mo- If an Infant deliver Money with his own Hand, D 
| ney 31 own Hand, it is but voidable, and to be recovered by an Adtion 
| it is only voidable. f 1 | 1 
l of Account. Hob. 77. 
Where an Infant my IUhere the Law gives an Infant Power to levy E 
levy a Fine he may de- a Fine, it alſo gives Pim Power to declare the Uſes 
" ("A TR | of it by Deed. Hob. 224. 2 Leon. Caſe 193. 
Wen an Infant my At what Time an Infant may purſue his Action, F 
purſue his Action after after the Years limited by the Statute 21 Fac. cap. 
_— TOY by Sta- 16, are elapſed. 2 Saund. 121. 8 
A Man may marry at The Age for a Man to marry is fourteen, and G 


fourteen, a Woman at for a Woman twelve. Hob. 225. 
twelve. 


When an Infant may An Infant of ſeventeen ſhall take out Adminiſtra- H 
take out Adminiſtration tion, or prove the Will in his own Right; for then 
nenn the Power of Adminiſtrator or Executor, durante 

migori ætate, ceaſeth. Vaugb. 93. 


| 'An Infant, what, 


Where 


A 


B 


C 


D 


E 


F 


G 


Infant. | 67 


Where an Infant Executor releaſeth without re- Infant Executor not 
ceiving Satisfaction it is no Bar; for if it ſhould, it barred if he releaſe 
would amount unto a Devaſtavit, and charge his witvout Satisfaction, 
own Goods, which the Law will not ſuffer ; and 3 
alſo in doing of this (which is a Tort) he hath not performed his Du- 
ty; but whatever Act he doth, which it was his wen fo do, ſhall bind 
him ; as giving a Releaſe upon receiving the whole Money, Payment 
of juſt Debts, Goc. 5 Rep. 27. : 

An Infant Copyholder makes a Leaſe, rendring fnfant Coppholder 
Rent (which is but voidable; if there be no rendring leaſes rendring Rent, if 
Rent it is abſolutely void) and at his full Age ac- yg <4 3 8. 5 = 
cepts the Rent; this was held a good Leaſe, altho” ** | 
he pleaded it to be a Forfeiture of his Eſtate. L ab 


199. | 
"In Infant ſhall not have any Benefit of his Non- No Benefit of Non- 
age where he claims as a Purchaſer, the Law pro- 48 Punx claims 
tecting Infants only in Caſes of Diſcents. Carter 
87, 88. | | 
a Recovery was ſuffered by an Infant, by Vir- Infant ſuffers a Re- 

tue of a Privy Seal for that Purpoſe directed to the _ L208 of, 4 
Lord Chief Juſtice, Hob. 196. ng bas 

An Infant ought not to appear to an Action He muſt appear by 
brought againſt him by his Attorney, but he muſt $6 mos tr ut 
appear by his Guardian. Paſch. 24 Car. B. R. For © © 
he cannot make an Attorney, and the Guardian is aſſigned (but with 
the Conſent of the Infant) by the Court. Trin. 25. Car. B. R. Let if 
the Infant will not conſent to it, the Court may aſſign a Guardian, or 
elſe it would be a great Prejudice in delaying of Juſtice. 2 8a und. 2 12, 213. 

I an Infant declare by Guardian, or Prochein Defendant not bound 
amy, the Defendant is not compellable to plead un- till Infant declaring by 
til the Plaintiff ſhews a Rule of Court for his Ad- gui, Ade, 
mittance. Per Magiſtrum Liveſay, & alios, GW. Tr 
Paſch. 31 Car. 2. Reg. 1 

An Action of Debt or Caſe doth lie againſt an +, Fre _ Action of 
Infant upon his Promiſe to pay for Neceſſaries, as an Infant for Nee. 
Meat and Drink, Lodging and Apparel ; but if the ries, and where nor. 
Infant and the Party from whom he had theſe Neceſſaries, do come to 
an Account, and reduce that which the Infant is indebted for them, to 
a certain Sum of Money, and upon this Account the Party brings an 
Action againſt the Infant, for the Money ſtated to be due by the Ac- 
count; this Action will not lie againſt the Infant. Trin. 24 Car. B. R. 
For the Account upon which the Action is grounded is void; for an In- 
fant can agree to no ſuch Account ; for the Law doth not account him 
a Perſon able to ſtate an Account. See after upon a ſingle Bill. 


H A Statute is not extendible againſt an Infant, A Statute not exten- 


I 


but Chancery will reliev dible againſt an Infant, 
: y Will relieve againſt an Infant. I Leu. dr Gen 1 


1955 | ; lieve. 
Infancy may be given in Evidence upon Non 38 given in Evi- 
Aſſumpſit, 2 Lev. 144. Salk, 279. lle. on the General 


And 


1 And if he appears by Attorney, ſuch Attorney, A 
* 8 knowing him . — E it rp Miſdemeanor th 
11 2 g 3 7 IN 4 the pong 250 wy him 

1 if they pleaſe bat no Error. Per Magiſtrum Live ſa 
8 * G ile #4 Paſch. 21 Car. 2. Reg. See I Keb. «54 
How and in what Anno 7 Anne, by an Act intituled, An A# to B 
Manner Infants may be enable Infants who are ſeiſed or poſſeſſed in Fee, in 
—_ - = „ Truſt, or by May 7 Mortgage, to make Conveyances 
Way of Moraes. * C ſuch Eſtates : It is enacted, That any Perſon un- 
Inn er the Age of one and twenty Years, by the Di- 
ps rection of the Court of Chancery or Exchequer, 
ſignified by an Order made upon hearing of all Perſons concern'd, on 
the Petition of the Perſon for whom ſuch Infant ſhall be ſeiſed or poſ- 
ſeſſed in Truſt, or of the Mortgagor or Guardian of ſuch Infant, or 
Perſon intitled to the — ſecured by or upon 1 Ee 
whereof any Infant is or ſhall be ſeiſed or poſſeſſed by Way of Mort- 
gage, or of the Perſon intitled to the Redemption thereof, to convey 
and aſſure any ſuch Lands, &c. in ſuch Manner as the Court of Chan- 
cery or Exchequer ſhall, by ſuch Order to be obtained direct, to any 
other Perſon ; and ſuch Conveyance ſo to be had and made, ſhall be as 
good and effectual in Law as if ſuch Infant was, at the making thereof, 
bl of the Age of twenty-one Years. 


l And alſo, That every ſuch Infant, being only a Truſtee or Mortgagee, C 
1 ſhall and may be compelled by ſuch Order ſo to be obtained as afore- 
| ſaid, to make ſuch Conveyance or Aſſurance as aforeſaid, in like Man- 


i ner as Truſtees or Mortgagees of full Age are compellable to convey or 
th aſſign their Truſts or Mortgages. ; 2 
4 Where the Heir fan Mo Perſon ſhall take Advantage of the Infancy D 
take Advantage of the of his Anceſtor, but he that hath a Right liſcend, 
ue anc. ed to him from that Anceſtor. But the Heir may 
take the Benefit of the Condition, tho' no Right deſcended to him from 
his Anceſtors. & Rep. 44. 6. AN | 
An lake: a... Hm wy voluntarily bind himſelf an Ap- E 
i luntarily bind himſelf prentice, and if he continues ſeven Years, may have 
_ Apprentice, and fene the Benefit of uſing his Trade; but neither by the 
= mob ul> his Trade. Common Law, nor by any Words of the Statute of 
Mp r no Covenant nor 5 El. cap. a Covenant or Bond for his Apprentice- 
1 r {hip ſhall bind him; but if he miſbehave himſelf his 
1 he miſbehaves himſelf, Maſter may correct him in his Service, or complain 
| to a Juſtice of the Peace to have him puniſhed ac- 
cording to the Statute. Cyo. Car. 179. pl. 3. 


No Award ſhall bind Mo Award ſhall bind an Infant. Chanc. Rep. 380. E 


WF 


b. All Gifts, Grants or Deeds, made by an Infant, G 
I which do not take Effect by Delivery of his Hand, | 
void. are void; but ſuch Gifts, Grants or Deeds, made 


by an Infant, by Matter in Deed or Writing, which 
And what are void- take effect by Delivery of his own Hand, are void- 


able. able by himſelf and his Heirs, and thoſe which e 
ave 


2 


ant. 69 
have his Eſtate. Perk. Title Gꝛants. Alſo, if he makes a Letter of 
Attorney for the Execution of them, it is void. See 8 Rep. 42. b. 43. 


A Mhere a Deed is void at the Commencement, no à void Grant can ne- 


Ac afterwards can make it good. Daliſ. 64. pl. 25. ver be made good. 
B An Infant Executor ſells the Goods of his eſta- sale of Goods by an 
tor at an Under-value, this Sale ſhall bind him, Infant Executor under 
notwithſtanding his Infancy. 3 Leon. Caſe 192. . 
See Cro. Eliz. 24. pl. 25. 7 has | 

An Infant Executor at Thirteen proves the Will, An Infant Executor 
and J. S. by his Conſent ſells Goods to the Uſe of 2 A org may order 
the Executor, this is no Adminiſtration in J. &. Gan * 


doing what he did as Servant to the Infant. Co. 


Eliz. pl. 25. | 

D An Infant Executor appears by Attorney, and Infant Executor ay- 
judgment againſt him; it is Error. Cro. Fac. 441. Fra. Attorney, it is 
pl. 14. ; 


E So if an Infant acknowledge a Statute or Recog- 80 of a Statute ot 
nizance, it is not void, but voidable by Audita Recognizance. 

uerela. 10 Rep. 43. 4. 1 
F An Infant bargains and ſells by Deed inrolled, Bargain and Sale by 
and during his Infancy levies a Fine to the Bargain- Ped inrolled by an 
or ; And it was held, that although the Indenture we —_— m_ 
was void in Reſpect of the Thing which was to paſs 3 
by the Deed, yet the Indenture was only voidable, How it ſhall operate. 
and then when. the Fine was levy'd upon it, the 
Bargain and Sale became irrevocable ; except only in Caſe the Fine be 
revers'd for Infancy, which if it be not, then it ſerves to declare the 
Uſe of the Fine. Dal. 47. pl. 6. Note, The Fine mult be revers'd by 
Error and Inſpection during his Infancy, otherwiſe it will bind him 
for ever. See 2 Inſt. 484. So alſo in Caſe of a Statute or Recognizance, 
- _ =O Ny by Audita Querela, otherwiſe 
it will bind him: Bid. 1 Inſt. 180. 6. 2 Keb. 141. pl. 12. 
„ oft. 18c Leb. 141. pl. 12. See Poſtea, 
G A Gant of the Office of a Biſhop's Regiſter to A Grant in Rever- 
an Infant in Reverſion, after the Death of the pre- Hao, Reni of = 
{ent Officer is good. Co. Car. 279. pl. good. Ae We 
H An Infant can't ſurrender a future Intereſt by An Infant can d 

taking of a new Leaſe ; for he can't ſurrender by nothing to prejudice 
Deed that is void ; and a Surrender by Acceptance himſelf 
of a ſecond Leaſe is void; unleſs there be an In- 8 | 
creaſe of the Term, or Decreaſe of the Rent: And and ogg ada, 
where there is no Benefit comes to him, his Acts 
are meerly void. Cro. Car. 502. pl. 2. 

In a Recovery the Vouchee was a Feme Covert 4 Recovery ſuffered 
-_ Age, and appear'd by Attorney, and held to by an ae by om: 

. . 542 ne 8d; if i 

8 _ þ Kung py +6 png appear'd in Perſon, or Perton, po hr os. 
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A xoidable Leaſe made 
ood by Acceptance of 
ent. 


A Leaſe made to afl 
Infant is not void, but 
voidable, and how to 
be. avoided. 


Infant Defendant, the 
laintiff ſhall have fix 
ears to bring his 
Action after he is of 


Age. 

Where a Cuſtom of a 
Manor ſhall not bind an 
Infant Copyholder. 


Infant. 

Where an Infant makes a Leaſe under his Hand A 
and Seal, paying of Rent; and after his coming to 
full Age, he accepts the Rent: This Acceptance 
makes this voidable Leaſe good, | 

A Leaſe made to an Infant is not void, but void- B 
able at his Election; for if it were for his Benefit 
it ſhall not be void, but he may avoid it by waving 
the Land before the Rent-Day. Cro. Fac. 320. 

Where the Defendant is an Infant the Plaintift C 
ſhall have ſix Years to bring his Action in, after he 
comes of Age. Lutw. 243, 244. 

A Cuffom of a Manor, that if a Surrender of a D 
Copyhold is made, and the Surrendree doth not 
dome in to be admitted after three Proclamations at 


three Courts, the Bailiff may ſeize the Lands as forfeited: This Cuſtom 
ſhall not bind an Infant. Show. Rep. 32, 84, to 88. Salk. 386. 


Comb. 318. 


An Infant was bail, 
and brought his Audita 


Querela, 


Tried by Inf) 10n, 
and ſo found. _ 


And the Recogni- 
zance was As. 


Four A Huber laid 
in one Day. endant 
pleads Non- age. Plain- 
tiff replies to two full 
Age, and Neceſſaries to 
the other two. 


An Infant was Bail, and afterwards brought his E 
Audita Querela ;, to which the Plaintiff pleaded, 
that he was of full Age, and Iſſue was thereupon 
taken; and upon the Inſpection of him by the 
Court, and View of the Pariſh Regiſter-Book, the 
Court adjudg'd him to be under Age; and alſo ad- 
judg'd, that the Recognizance ſhould be diſcharged. 
Mich. 5 W. & M. B. R. See Cro. Fac. 59. pl. 6. 
And alſo in Title Audita Querela. 

Four A/umpſits were laid upon one Day; the F 
Defendant pleads Infra Ætatem. The Plaintiff re- 
plies as to two of them, that the Defendant was of 
full Age; and as to the other two, that they were 
for Neceſlaries. 'The Defendant demurs for Contra- 
diction, for that he could not be an Infant and of 


full Age at the ſame Time. Curia. The Time is not material. here, and 
the Plaintiff may ſever in his . 8 W. B. R. 


Where one Infant De- 
fendant pleads with 
others, it is Error in 
Fact. 

In nullo eft erratum, is 
a Confeſſion of the Er- 
ror in Fact. 

The Spiritual Courts 
may appoint Guardians 
to Infants who have 
perſonal Eſtates. 

Aſſumpfit againſt an 
Executor 8 
laid out. Defendant 
pleads his Teſtator was 


an Infant. Reply, That 


It was for to buy Neceſ- 
ſaries for his Family: 
It is good. 


Eight Defendants, one of them an Infant; in G 
Treſpaſs againſt them they all appear by Attorney. 

It is Error in Fact, and the pleading of In null eſt 
erratum, is a Confeſlion of the — in Fact. 
1 Lev. 294. Ep 

The Spiritual Courts may appoint Guardians to H 
Infants who have only perſonal Eſtates. 2 Lev. 
162. Vide 217. 

An Inuebitatus was brought againſt an Executor | 
for Money lent and laid out. The Defendant pleads 
Infancy in the Teſtator. The Plaintiff replies, 
That it was Money lent and expended in his Fa- 
mily to buy neceſſary Victuals and Clothes. It was 


inſiſted, that the Replieation was naught, becauſe 
3 he 


9 


a Ame 


. 
„ 


8 . 
„ 


A 


B 


D 


E 


F 


G 


Infant. 


he had not ſet forth how many Servants he had in his Family. 


That ought to come of the Defendant's Part, for he ought to ſet it 


orth. 9 V. See 5 Mod. 368. Bee pe 
* far an Infant ſhall be chargeable, and how 


the Pleadings ſhall be. Lutw. 241, 242. 


An Infant requeſted another to be bound with 
him for the Payment of 201. which the Party did, 
and was afterwards ſued for it, and paid it ; when 
the Infant came of Age the Party put him in Mind 
of it, and deſired him to pay it; thereupon he pro- 
miſed to pay it: And held, that tho* here was no 
preſent Conſideration, whereupon an Aſumgſit will 
ariſe, yet upon the whole Matter the Action did 
well lie. 3 Leon. Caſe 215. 

The Plaintiff paid Money for the neceſſary Meat 
and Drink of the Defendant, being an Infant, and 
took a Bond in double the Sum; this is void: But if 
it had been in the very Sum, it had been good. 
Cro. Eliz. 920. pl. 16. 

Aſſumpſit for 
Infancy : The Plaintiff replies, That they were pro 
neceſſario vittu & apparatu & ad manutentionem fa- 


milia The Defendant ſays, That he kept a Mer- 


ares ſold ; the Defendant pleads 


71 
Curia, 


How far an Infant 
ſhall be chargeable, and 


| how the Pleadings to 
_ 


An Infant after his 
full Age promiſed, with- 
out any pteſent Confi- 
deration, a Debt con- 
tracted in his Infancy ; 
and it did bind him. 


An Infant can't bind 
himſelf in a Penalty 
for Neceſſaries, but 
may bind himſelf in the 
very fame Sum. 


For what Goods and 
Wares an Infant ſhall be 
bound to pay, and for 
what not. 


cer's Shop at S. and bought them to ſell again; and traverſes the buy- 
ing of them pro neceſſario vitu, c. And held, That an Infant ſhall 
not be bound for any Thing but for his neceſſary Meat, Drink, Apparel, 
and Learning. Neither ſhall his Covenant 0 bind- Nabe the 
ing himſelf an Apprentice oblige him, unleſs by biadine nimgelr ant or 
ſpecial Cuſtom. Cro Face 494. pl. 15, 560, 361. Bae; ware % 


An Infant may make his Will for Goods at Seven- 
teen, but not for Lands till twenty-one Years of 
Age. Paſch. 13 V. B. R. 

But it is ſaid where Adminiſtration is granted 
durante minori atate, there the Adminiſtration ſhall 
not determine till the Party comes to twenty-one; _ 
becauſe the Statute for granting of Adminiſtration requires Adminiſtra- 
tors to give Bonds, which an Infant cannot do. Paſch. 13. W. 
Sed Quaære. 

Where an Infant makes a Deed, and delivers it 
within Age ; and afterwards, when he comes of full 
Age, he delivers it again; this ſecond Delivery and 
Deed are both void, becauſe a Deed muſt take | 
Effect from the firſt Delivery; for quod ab initio non valet tractu tem- 
poris convaleſcere non poteſt. 3 Rep. 35. So likewiſe it is in the Caſe 


May make his Will 
at Seventeen, but not 
for Lands, 


Where durante mirori 
Etate. 


A Deed redelivered 
within Age, and deli- 
vered at full Age, is 
void. 


of a Will for Lands. 


By 
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Infancy in the Plain- 
ly'd by Verdict 


tiff+ he | 
for the Plaintiff, by the 
Statute of Feofails, 
iP Jac, rap, 13. 


Two Executors, and 
one is under Age; the 
Action muſt be brought 
in both their Names. 


A Releaſe by an In- 
fant Executor, without 
(o ifideration, is void. 

The whole Penalty 
muſt be recover'd, or 
naught. 


udgment by Default 
* an Infant in 
Dowry is not Error. 


How Judgment 1s to 
be upon a Verdict in 
Dower againſt an Infant. 


Infancy ſhall not ſave 
the Breach of a Condi- 
tion. 


How an Infant muſt 
aſſign Errors. 


pl. 5 


Inkant. 

By the Statute of 21 Fac. cap. 13. of Feofails, A 
after Verdict given in any Court of Record, Judg- 
ment ſhall not be ſtayed or reverſed, by Reaſon that 
the Plaintiff in any Perſonal Action or Eje&ment, 
being under the Age of twenty-one Years, appear'd 
by Attorney, and the Verdict paſſed for him. 

Ik there be two Executors, and one is under Age, B 
jet the Action muſt be brought in both their Names; 
decauſe thoſe of full Age ſhall make an Attorney for 
him under Age. 2 Saund. 213. | 

Two Executors ; one an Infant, who releaſes C 
without any Conſideration : This is void. Cyo. Elix. 
671. pl. 27. But upon Receipt of the whole Penal- 
ty of the Bond, it is good ; not of the Money in 
t 


e Condition, if forfeited. Cro. Car. 490. Moore 
Caſe, 289. | 


By the better Opinions, where udgment is re- P 


covered againſt an Infant by Default in Dower, it 
is not Error. Co. Eliz. 567. pl. 1. 

(here a Judgment is recovered againſt an Infant 
in Dower, upon a Verdict, the Judgment muſt be, 
Sed nihil de miſericordia quia Infans. Cro. Car. 410. 


Where the Eſtate of an Infant is upon Condition ꝑ 
to be performed by the Infant, and the Condition 
is broken during his Minority, the Land is loſt for 
ever. 8 Rep. 44. b. BE: 


Where an Infant brings a Writ of Error to re- G 


verſe a Judgment againſt him, he muſt aſſign his 


Errors by Guardian, and not by Attorney. Co. Entr. 289. Cro. Fac. 
250. pl. 2. See Title Guardian. 


Where by the King's 
Privy Signet. 


Where an Infant ſues, 
it muſt be by Guardian 
or Prochein amie. 

He muſt defend by 
Guardian only. 

A Defendant cannot 
be admitted ad proſe- 
quendum. 

Where a Common 
Recovery ſhall bind an 
Infant. 


Where an Infant fuf- 
fers a Recovery by 


Guardian, 


So alſo by his Guardians, where the King ſent 
his Letters under his Privy Signet and Sign Manual, 
directed to the Juſtices of the Common Bench for 
that Purpoſe. Hob. 196. 

Where an Infant is to demand or gain, he may j 
ſue by Guardian or Prochein amie. But where he 
is to defend a real or perſonal Action, it ought to 
be nn by Guardian. Alſo admitting of a Defen- 
dant ad proſequendum is ill and prepoſterous. Cyo. 
Face. 640. pl. 5. 641. Cro. Car. 161. pl. 2. 


A Common Recovery ſuffered by an Infant by x 


Guardian is good, and ſhall bind him; Recoveries 
being Common Aſſurances, and there being very 
many Precedents for it. Co. Car. 307. pl. 8. See 
Lit. Erroz, Recovery, 

Where a Common Recovery was ſuffered by an | 
Infant by his Guardian. 1 Leon. Caſe 296. 


3 Where 
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Inkant. 


| e the Vouchee in a Common Recovery is 

" = I here the Infancy muſt be tried by In- 

ſpection, and no Writ of Error lies at full Age. 1 Sid. 
322. pl 14. 1 Inſt. 380. b. 2 Keb. 341. ph. 12. 

B An Infant may ſue an Appeal de morte fratris by 


Guardian, tho' but nine Years of Age. Mod. 646. 
C Chat Leaſes made by Infants are void, and 
what voidable. Salk. 196. ES 5 
D. Chat Contracts made by him are good, and 
what not. Salk. 156. 0 
E How he muſt ſue and be ſued. Vid. Carth. 
256. | | 
F F02 what he is puniſhable. Lid. 
G @Ghether he is chargeable for Money lent for 
Neceſſaries. Salk. 196, 197. Comb. 432 _ 
H @ahere Infancy is pleadable in Abatement it ſhall 
not be aſſigned for Error. Salk. 197. 
1 An Infant . buy Neceſſaries, but cannot bor- 
row Money to buy Neceſſaries. Salk. 279, 386, 
K : Allo a Bond given by an Infant or Ideot for any 
Purpoſe is void. Salk. 675. | 
L Set divers Caſes cited of Recoveries ſuffered by 
Infants on a Privy Seal, but diſallowed. Salk. 567. 


M In an Appeal, ec. the Writ and Suit of an 


Infant is ſubje& to the Direction of the Prochein 
amie, and not of the Infant himſelf. Salk. 176, 


177. 722595 | 
N An Infant of 14 may make a Will. Comb. 50. 


O An Infant appearing by Attorney the Agion is 


diſcontinued. Comb. 63. 


p Uhat Acts of an Infant are void and what 


voidable, and how. Comb. 468, 469. 

Q If an Infant borrows Money, and at full Age 
promiſes Payment, he is bound. Comb. 381. 

R Uhere the Trial of Infancy ſhall be, and how. 
Skinner 10, 11. 

S An Infant Defendant was admitted ad proſequen- 
dum per Prochein amie, yet good. Mod. Caſes in 
Law and Equity, 25. 

T See an Infant brought in by Habeas Corpus, 
and deliver'd to his Guardian, though obje&ed he 
would take in Remainder, Gc. Mod. Caſes in Law 
and Equity 214. 

U © An Infant being Bail for another was taken in 


Execution, but diſcharged by an Audita Querela. 
Carth. 278, 279, 


Vol. II. U 
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How Infancy in a Re. 


covery ſhall be tried. 


An Infant may ſue at 


Appeal by Guardian, 


Leaſes. 
Contracts. 


Suits. 


Neceſlaries. 


Pleading Infancy, 


Money lent: 


Bonds: 


Recoveries, 


Appeals, 


Will. 


By Attorney. 
Void and voidable. 
Monies borrowed. 
Trial. 


Admiſſion. 


Guardian a Remain- 


der-Man. 


Where 


Replication. 


Inkerioꝛ Courts. 

Where he is ſole Executor he cannot fue per A 
Attornatum. Carthew 123. 

Infancy was pleaded, and the Plaintiff replied B 
for Neceſlaries erally without ſhewing what 
they were, and held good. Carth. 110. | 
ere the Defendant, an Infant, is joined with C 
pars: fendants, yet he muſt plead by Guardian. 
Carth. 123. | 

I nfanc pleaded in Bar to a Bill of Exchange, 
was held good. Carth. 160. 


Inkerioꝛ Courts. 


Inferior Courts, what 


The Manner of plead- 


Nterioꝛ Courts are all the Courts in Eng- E 
land, but only the Courts in Weſtminſter- 
hall; which Courts in Weſtminſter-hall are 
the Superio2 Courts. 


The Manner of pleading Recoveries in Inferior F 


ing in inferior Courts. Courts. 1 Mod. 170, to 173. 


A Capias awared to 


In an Inferior Court a Capias is returnable at the G 


appear at the next next Court, and not upon any Day certain; 
not ſo that he may be detained in Priſon a long while, 


Court, and fays 
when, is naught. 


not knowing when' the Court ſhall be holden ; and 


therefore adjudged to be maught. CY. Fac. 314. pl. 15, 317. 


Vide Habeas Coppus. 


Info- 
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Jnfozmation. 


1 A N Jnfounatio 
nation fo the Ring i 
fo2 a Common ing is that whic | 
A | Perſon 18 called a Decla Information, what. 
B here the wh 
2 ole Sum is given by as 
N who will ſue for poet oy a One. to Whats the whole 
in his 1 nd bring his Action : ron Statute 0 lake? = 
own Name if h ui tam, or ſue h the Informer, 
heſt to ſue in hi he pleaſes; and I think it is e may bring his Action 
C 1 own Name. ö 
2 N OD res 3 pe ++ 
is own Right where a 8 er, or & ut tam, or in Informers 8 * 
ro be . | 1 aber ( the Coufty. in the proper 
your 4 — was committed, a Aich un 
2 Fa wa es 4 Statute upon 8 E. u Seer after the Offence 
5 * Sht directs the contrary; but the King eee 
k the Marſhal of 5 Toke o Years 
mean himſelf i of the King's Bench : 
Perſon, * Office, to the P re ] 3 275 1 Information lies 
May prefer 0 is prejudiced by his Miſd of any gainſt the Marſhalof the 
Fr. A ag | ormation againſt him = Ar Hit 4 — sBench for anyMi- 
had te _ be X. And if he be | ache 75 0 
Party alſo, y be ined by this Court, and ſhal Mito en 
. | isfacti 
E Mn Information may: be preferred in chie C has on Pod 
| England fo T 1tants of any Town or Vi T ourt Likewiſe againſt 3 
which bn 12 tne not repairing of the Hie age in habitants for not == 
Court bc, "y 3 are bound to repair 1 pairing of Highways. 
over, if 110 e you againſt the Pann uy For this 
: IN wed an Information be alte in he to do it. all Engians 
the Defend Motion the Court will pak 9 it. nm | 
Paſch. 190 demur to it for its Intuffi It, but 3 2 _ 
Inditment ; the 24 \ Mail Bur i in DEST, than, bus compel the De. 
prefe rence jeems t | ey mur to it. 
9 for greater Offences 5 4 * becauſe Informations uſe to b 
G Tt 3 Indictments uſually Ran ore pernicious to the 3 
r Opinion of the whole Co Common- 
| o lie at the Common Law urt that Infor- Informations lie 
3 Mod. 46 4. the Common Law. * 


3 
An 


Informations muſt be 
brought in the ſuperior, 
and will not lie in infe- 
rior Courts, and why. 


Fines aſſeſo'd in Court 
upon Informations,can- 
not be afterwards miti- 
gated. 

How it is upon a Pe- 
nal Law, where theKing 


begins firſt; and where 


the Informer Qui tam be- 
gins firſt. 


Inkoꝛmation. 


An Information upon a Penal Statute muſt be ſued A 


in one of the ſuperior Courts, and cannot be brought 


in any inferior Court, becauſe the King's Attorney 


cannot be there to acknowledge or * as he can 
in a ſuperior Court. Co. Fac. 538. pl. 5. 

Fines aileſs'd in Court by Judgment upon an In- B 
formation, cannot be afterwards qualified or miti- 
gated. Cro. Car. 251. pl. 1. 

Ik he that prefers an Information againſt another C 
for an Offence done againſt a Penal Statute, is to 
have ſuch Part of the Penalty which ſhall be reco- 
vered upon this Information, and the King ſuch 


other Part as the Statute directs; and if an Informer do prefer an Infor- 
mation upon the Statute, before any Information is preferred by the 
King, the King cannot hinder the Informer from having his Proportion 
of the Penalty given him by the Statute : But if the King do firſt prefer 
the Information, he may inform for the whole Penalty. Paſch. 23 Car. 1. 


B. R. For the King is not bound to ſtay till an Informer prefer the Suit, 
but may ſue at any Time; and if 8 inform, none hath Right to 
the Penalty but the King; and therefore he may pardon it whenever 
he pleaſes, without Wrong to any. 


A Nolle Proſequi by 
the King, ſhall not ſtop 
rhe Informer. 


An Information 72 tam, &c. The King's Attor- D 
ney enter'd a Nolle Proſequi, which was pleaded in 
Bar againſt the Informer. Cm. This Entry is not 


any Bar guoad the Informer; ſo the Nonſuit of the Informer is no 
Bar againſt the King. 1 Leon. 119. Caſe 161. Cro. Eliz. 583. pl. 10. 


The King may pro- 


ceed upon an Informa- 
tion upon the Death of 
the Informer. 


Common Informers 
muſt bring their Action 
in the proper County, 
by 31 Eliz. cap, 5. 


But the Party griev'd 
may have it any where. 


What to do where 
an Information muſt be 
proſecuted at an Aſſizes 

or Seſſtons for uſing of 
a Trade, Oc. 
5 Eliz. cap. 4. 


Oath to be made. 


Upon an Information upon a Penal Statute before E 
any Plea pleaded the Informer died ; the King's At- 
torney prayed that he might proceed upon it for the 
King, which was granted him. Cro. El. 583. pl. 10. 

Tho' the Statute of 31 Eliz. c. 5. reſtrains com- F 
mon Informers to bring their Action only in the 
proper County where the Offence was committed, 
yet it doth not extend to a Party grieved, but he 


may inform in what County he pleaſes. Cr9. Eliz. 


645. pl. 5% | 

Where an Information is given by the Statute of G 
5 Eliz. cap. 4. For uſmg of a Trade, & cc. or any 
other Penal Statute, which Information muſt be pro- 
ſecuted at an Aſſizes or Seſſions; the Informer muſt, 
upon the Filing of ſuch Information, make Oath be- 
fore a Judge, That the Offence laid in ſuch Informa- 


tion was not committed in any other County, than that mentioned in 
the Information; and believes that the Offence was committed within 


a Year next before the filing of the Information. 


21 Jac, cap, 4. ſetf,. 


So alſo in Caſe of 
Actions of Debt by Bill, & c. 21 Fac. c. 4. ſett. 3. 
See in ſect. 5. Actions to be brought upon ſeveral 


Statutes therein mention'd may be brought in any County. 
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Inkoꝛmation. 


A The Defendant may it all theſe Caſes plead the 


Gentead H + ©! 2:75 


B The Statute of 31 Els. tap. 5. ſays, That no 


Informer can demand a Penalty upon a Penal Sta- 
tute, but by Information exhibited within a Year 
after the Offence. Upon an Information, where a 
Penalty for three Years was demanded, it was held 
to be well enough for the King, but naught as to 
the Informer. Co. Jaci 3686. Tn 


C Jn an Information upon 5 Eliz. cap. for exer- 


ciſing a Trade, ec. It was moved that the Informer 
ſhalt have nothing; for one Moiety is given to the 
King, and the other to the Poor of the Corporation: 
This Conſtruction is always put upon the Statute, 


That the Moiety given to the King belongs to the 


Corporation, and the Informer is to have his Part 
ſtill. Co. Car. 316. pl. 8. | 


D See the Duty of an Informer in proſecuting of 


Ee » 
* 


he abuſe it, 18 Eliz. cap. 5. This Act was made 
perpetual by an Act made 27 Elis. cap. 10. 


a Suit upon a Penal Statute, and his Puniſhment if 


E See an A& made 31 Elis. cap. 5. entitled, An 


F Fon preventing of malicious Informations in the 


Act roncerning Informors. 


King's Bench, c. it is by an Act made 4 & 5 V. 


. M. c. 18. enacted, That the Clerk of the Crown 


livere 


in the King's Bench ſhall not, without expreſs Or- 
der made in open Court, exhibit, receive or file any 


Information for Treſpaſs, Batteries, and other Miſdemeanors; or iſſue 


Informer. 


How the Forfeiture 


* 
- 
92 
7 


The Defendant: may 
plead the General Iſſue. 


The _ Informer muſt 
exhibit his Information 
within @ Leatt. 

31 Eliz, cap. 5. 

A Penalty of three 


Years was demanded ; * 


it was well enough for 
the King, not for the 


- 
3 


ſhall be diſtributed upon 
a Recovery upon this 
Statute. | 


N 


5 Eliz. cap. 8 


A Moiery to the Poor. 


AMoiety to the In- 


former. 


What an Informer 
muſt do in proſecuting 
upon a Penal Statute. 
18 £163. cap. 1 
27 Eliz. cap, 10. 


Who to exhibit; re- 
ceive, or file Informa- 
tions, and when. 


48 5 W, & . ci 18. 


out = Proceſs thereupon, before he ſhall have taken, or ſhall have de- 


to him a Recognizarice from the Perſon or Perſons procuring ſuch 


Information to be exhibited, with the Place of their Abode, Title or 


Profeſſion, to be eriter'd into to the Perſon againſt 


_ whom ſuch Information is to be exhibited, in the 


Penalty of 20 l. conditioned that he will effectually 
proſecute ſuch Information, and abide by and ob- 


Penalty 207. 


Conditioned to pro- 


ſecute effectually. 


ſerve ſuch Orders as the Court ſhall direct: Which Recognizance, the 


City, &*c. (where the Cauſe of any ſuch Informa- 


tion ſhall ariſe) are thereby impower'd to take; 


and after the taking thereof by the Clerk of the 


Clerk of the Crown, and Ie Juſtice of the Peace of any County, 


Who are impowered 
to rake itz 


Crown, or Receipt thereof from any Juſtice of the Peace, the ſaid 
Clerk of the Crown ſhall make an Entry thereof upon Record, and 


ſhall file a Memorandum thereof in ſome publick 


Place in the Office, that all Perſons may without 


Fee reſort unto it. 


And in Caſe wy Perſon, againſt whom any ſuch 


Information ſhall be exhibited, ſhall appear there- 
_ = plead to Iſſue; and the Proſecutor ſhall not 
ol. II. X 


To be filed in the 
publick Office. 


After Appearance and 
pleading, the Proſecutor 
to procure it to be tried 
in a Lear. 


— at 


bs 


18 — Infozmatioit: „ 
44 + at his oven Coſts and Charges, within one Lear next -- 
{md bn wan after Iſſue, procure the ſame to be tried; or if up- 
1 on ſuch Trial a Verdict paſt for the Defendant; or 
in Caſe the Informer procures a Nolie pro ſapri to be enter d there: In 
any of theſe Caſes, the Court of King's Bench is thereby authorized 
| to award to fuch Detendant his Colts,” unleſs the 
date the JudB? cer. judge, before whom ſuch Information ſhall- be 
eb Phage tried, ſhall, at the Trial of ſuch Information in open 
Court, certify upon Record, that there was a reaſonable Cauſe for ex- 
hibiting ſuch Information: And in Caſe the Informer doth not within 
thres Months next after ſuch Coſts taxed, and Demand thereof made, 
wat Reeds for DAY the faid Defendant -the ſaid Colts, that then 
de Colts if nes rad the Defendant ſhall have the Benefit of the ſaid 
in three Months. W * to compel He _ : 0 45 _ 
3 Note. There is a Proviſo, that this all nat A 
4% This to extent only extend to any other Informations, than ſuch only as 
the Maſter of the Of. are or ſhall be exhibited by the Coroner or Attorney 
fice ſhall echibit. of the King's Bench, commonly called the Mefter 
| of the 2 LP r 7 & | 8 
All Plea That upon the Demiſe of any King or Queen of B 
3 Land OT op. this Realm, all Pleas to Informations in this Court 
on the Penis of the ſhall ſtand and be good in Law, without callin 
MO the Defendant to plead again to the ſame, unlefs 
the Defendant deſire ſo to da, and requeſt the ſame 
5 | of the Court. | | 
The Court will not TTJhere an Information is ordered to be filed upon C 
lufiep, more Marrer 20 an Aﬀidavit made for that Purpoſe, the Court will 


be put into an Informa- 


tion, than is in the Af. not ſuffer the Proſeeutar to put any more, or other 


bart. Matter into the Information, than what anly is in 
vb his Aﬀidavit. Rex verſ. Lamb, Mich, 9 V. H. R. 
. When to plead, — One outlaw'd by Proceſs on an Information, if D 


he comes in and reverſes the Qutlawry, he muſt 
| plead inflanter to the Information. | Salk. 371. 
See an Information in the Nature of a Q1uo Warranto, for admit. E 
ting Perſons not Inhabitants to be Freemen. Vid. 374. 
And note, the different Judgments on Writs of Quo FF arranto, and F 
Informations. id. 3 
See of Inquiſitions and Informations in Office for the King. Salk. G 
12, 325, 514, 587, 660, FREE | 
8 Foz Deer-ſtealing, if an Information be in due H 
; Time, the Convigion may be at any Time after- 
dead wards. Salk. 38g. | 
Want of Summons And in Summary Convictions an Appearance aids I 
aided. Want 5 * Ibid. | 
Convi&ons* = Alſo ſuch Convictions are to be taken ſtrictly K 
* againſt the Offender. Salk. 378. F 
Summary Convic- @Therefoze Summary Convictions need not be L 
tions. laid contra Pacem and juxta forma m, Statute is ſuf- 
ficient. Thid. & 383. | 
3 Alſo 


Infozmativil = 75 


A gico Confideratrim guad convittus eft is enough judgment: 


B 
c 


without foriefaciet. Selk. 378, 383. . 
. between ſuch a Day and ſuch a Day he The Time. 
kill'd three Deer, is well. Did. 378. „et. | 
And that Oh was made de Veritate premifſortim The Oath. 
is enaugh. Bid. 369. . 


D Pow Executions ſhall go on Affitmance of Con- Executions: 


E - Any the Executor of th 


F 


vidions. #7 


4a Sail. 369, 72 


wher may ſue Exe: The like. 


Kaicutied ' Selb 37 1 77+ =. 
A Conviction of Deet-ſtealing be pardon'd Pardon. 


by Act of General Pardon, Jbid. 383. 


I 


K Inkozmatian was granted for c TVi 
at _OE 


L Jn an Information 


M Ghere 4. and B. inform 'a Magiſtrate of a 


G enz & 4 V. &. Ml ch 8. 4 Seller of Deet Deer Skin 


Skins may be convicted. 16id. and ſee $2lk. 541. 


H Sge an Information for ſending a Challenge to For ſending 2 Chat- 


4 Commiſſioner of the Land- Tax, and the Statute lenge. 
was miſtecited, and therefore on a Demurter ad- 
judg' d for the Defendant, tha“ it would well have 
ain at Common Lau, had not the Statute been re- 
cited, Coniber. 7. | | 
Def concerning the Statute againſt nialicious In- 
formations. Thid, 345. * £51 Bit 21 | ITY 5 
| ng'2 K For cattying Peiſb 
to Jamaica, tho the Chil that he had out . dne Kii en. * 
no Friends, G. Skinner 47. PT As 5 177M 
r upon 35 Hl. 8. 17. for con- por converting Wood 
verting Wood Land into Arable and Paſture, it Land into Arable and 
being ſaid generally, that he cut down 38 — = 
c. an Exception was taken that the Words of 3 
the Statute were not purſued, it not being ſneun that the Land was 
ſet apart, and uſed for Wood Land, but the Exception was diſallow'd. 
But after the Information was quaſh'd, for ſaying the Place converted 
was two Furlongs from the Houſe, and not fhewing where, or in what 
Parith the Houſe was, hid. 116. 


Fact that is puniſhable; yet if A. only brings le 
Information Qui tam, &. A. only is the Informer within the Statute 
that is entitled to the Penalty. JTb:&. 60. 


N N Juffice of Peace is bound to adminiſter the 1 q,... 


Oath, if requir'd by the Statute of 22 Car. 2. 
and if he refuſes, an Information will lie ; but 
be is not bound to commit upon that Oath. 17bid. 
O, 61. 


O Infomation for making Mix'd Metals, and For ſelling Mix'd fe- 


ſelling ſuch Metals for Sterling, tho' ſold but at a * for Silver. 


reaſonable Price is an Offence at Common Law. 
Thid. 109. 


An 


„ e e Inkoꝛmation. 
„ nued Uſe and general Good, tho' the Time of 
making the Statute be miſtaken, yet the Informa- 
tion held to be good. Skinner 11 f. 17 Arte 

Recuſancy. 


114. | 


on 


% 
v 


Where ſeveral Offen- An Information upon the Statute of 1 Fc.” cab. C 


ces, and to be ſeveral 22. becauſe the Defendant allotavit & ſigillavit — 
— vigint' coria tannat'; Anglice, tanned Skins net 


being good and ſufficient; it was moved in Atreſt 


of Jadgment, that this ought to be intended but one Offence; 'biit' 
366. 


Againſt an Alderman taking the Oaths, and for acting as an Alderman 
b after th Time incurred, within which he 6upht 
co habe taken the Oaths; it appeat'd, that the 
Seſſions in which he was to have taken the Oaths — the eighth, 
and was adjourned to tlie twenty- ſecond, the acting which was of- 
fer'd to be proved, was between the eighth and twenty-ſecond, bir. 
the eighteenth; and this was held not to be an Acting after the Time 
incurred for the next Seſſions, when it is required he ſhould take the 
Oaths, is the whole Time of the Seſſions. Hid. 584, 58858. 
„ An Information was: exhibited againſt the De- E 
| What was an Nigg. fendants for | hiring a Ship to tranſport themſelves 
g upon High- 5 = . | 
Treaſon, and againſt into France, there being War between England 
the Common Law. and Hance, with an Intent to aſſiſt the Kin 8 
Enemies, and that they were taken going into the 
Ship; upon Motion in Arreſt of Judgment the Court ſaid, that this 
Offence borders upon High-Treaſon, and held it to be an Offence at 
Common Law, and fined the Defendants. Vid. 637. | 
* ts : Infoxmacion was granted againſt the Overſeers F 
of the 


the Poor. Poor, for removing a fick Perſon. Mod. 
C.aaſes in Law and Equity 326. "FOR 
Libel, Infomation for a Libel laid in the Disjun&ive G 
5 (Jcrigſit ſeu ſcribi cauſavit) is ill. Mod. Caſes in 
| Law and Equity 328. | | 
8 See where an Information againſt a Mayor, ec. H 


for beating the Informer, mov'd the laſt Day but 
one of - a Term, but denied a Rule to hang over a 
Magiſtrate's Head for a whole Vacation. Vid. 
337. 


3 3 | 
. Inkozmations 


an Information upon antient Statute of conti- A 


An Information againſt a Popiſh'Recuſant Con- B 
vict ſhould ſet forth the Conviction. Skinner _ 


* 


ruled to be ſeveral Offences, and ſo ſeveral Penalties incurred. Lid. LY, 


An Information againſt the Defendant for not D 


* * * — We . — 3 ' 8 * 
„ — WWW 


4 Ankoꝛniations on Penal- Statutes made before 
nd Starts 21 Jac. mult be brought in the proper 
County where the Fact was done, but not upon 

14 Salk. 1 9, 200. 9 ids off; 

B I Tho 15 be a common Informer, Who not. 
Ihid. 200. | | 

Pk an Information for ſelling live Cattle; hot 
having kept them ſo * Weeks. hid. 199. 

D An Information lies for licenſing a Narrative, 

c. tho' by Order of the Houſe of Commons. 
r FH 5, =D 

E It lies in B. R. for exerciſing the Trade of a 

- Brewer. Ibid, 62% ©. --. | ; 

F It lies for going to Church arm'd with Piſtols. 
id. 38. E 

G It lies for ſaying of a Juſtice of Peace, that he 
is a Buffle-headed Fellow, underſtands not the 
Law, and hath not done my Client Juſtices (Sed 
| Quere.) , 6. lei. 

H It lies for abſolving a Traytor at Tyburn, with- 
out a publick Confeſſion, &c. Comberbach 382, 

83. 3 3 

I , It lies for a ſcandalous Epitaph on Queen Mary. 
id. 358. h 

K AOvere, Ik it lies for conſpiring and endeavour- 
ing to procure an Heir apparent to marry a Woman 
of ill Fame and no Fortune, and making him 
drunk to that End, G id. 456, 457. 5 

L Inkoꝛmation for Offences muſt be certain, and 
not accumulated ; but a ſingle Offence" made cer- 
tain. Carthew 226. Several Extortions can't be 

Joined in one Information. Comber. 193. 

M Inkozmations brought by tlie Attorney-General 
in the Courts at Weſtminſter on Penal Statutes, are 
void. Cartbew'467 .. | 

N See of an Information for ſcandalous Words 
ſpoken by the Defendant of a Juſtice of Peace. 
Ibid. 14. „„ 5 

O Inkozmation muſt not be filed in the Crown- 
Office before the Informer hath given Security to 
anſwer the Coſts, if the Defendant is acquitted. 
Thid. 503. 

P See for an Information moved againſt a Juſtice 


rection without a Cauſe. Mod. Caſes in Law and 
Equity 45. 


Vol Il. - 1 


Infbentations. 


ſuch Penal Statutes which have been made ſince. 


of Peace, for ſending one to the Houſe of Cor- Peace 


91 


Where to be brougtit. 


Informer. 


Selling live Cattle. 


Brewer. 
Going arm'd. 


Juſtice of Peace. 


Abſolution. 


Epitaph. 


For marrying an Heir 


to an ill Woman. 


To be certain and 
ſingle. ä 


Attorney-Gen xal. 
juſtice of Peace. 


Security. 


Againſt a Juſtice of 


An 


Inhabitants of: à Uill. 

An Information : againſt, a Juſtige, ai Peace for A 
not granting his Warrant denied, and the Proſe-. 
cutor order d to pay: Coſts, Mad. Caſes, in Law 

| | and quit 337. £ 15 Tos unde lent; 1370 
Againſt a Burgeſs for An Information lies againſt a Burgeſs for not 
not raking Oahu taking the Oaths at the Time of Election. id. 

1 ee 
Quath'd, An Information for prophane Curſing and Swear- C 
ing, and a Conviction thereon quaſh'd. Mod. Ca- 
ſes in Law and Equity 58. rep ipern MR 0 
For taxing one ill Infozmation againſt a Mayor, G. for taxing D 
gally. one who did not live in the Corporation. id. 
114. Fre Fad 2 8 
Againſt a County. An Information was granted againſt the County, E 
for not repairing a Bridge. Mod. Caſes in Law 


o 
l 7 


and Equity 119. | 
For Bribery. Inkoꝛmation was granted againſt a Mayor for F 
Bribery and ill Practice in electing an Officer. 


Inkozmation was moved for againſt a School- G 
boy for aſſaulting his Maſter. Mod. Caſes in Law 
and Equity 283. | wort; 


Inhabitants of a Mill. 
See Preſcription. 
| Inhabitants, who they Teer a Uill are the Pouſholders in H 


oe £07, what Inhabitants Inhabitants of a Vill may preſcribe for an Eaſe- | 

* my pier ment, or for a Diſcharge ; as to paſs over a Ferry 
without Toll. Show. Rep. 257. or to be diſcharged of Toll or Tithes, 
or in a Modus Decimandi; but cannot preſcribe to have an Intereſt, 
Cro. Fac. 152. pl. 16. | | 

Inhabitancy can't at. An Viage may be alledged by Reaſon of Inhabi- K 
ledge an Uſage for an fancy to have an Eaſement, but not to have an Inhe- 
Inheritance. ritance. Cro. Eliz. 363. pl. 25. or a Common. Co. 

Face 152. pl. 16. | 
3 | Inhabitants 


Inheritance. 83 
a Vill are not hound to provide , The Lord, not the 


umbrel, but the Lord mult do it, pe, the Filer and 
e ' þ 


"0 a. Far ank 


unleſs there be a Preſcription to the contrary. Cro. 
lig. 698. pl. 11. 758 


Inheritante. 


(Dilcent. 
Eſtate. 
( Fee-tail. 


Inheritante, see 


where a Wan hath Lands oz Tenements laheritance, what. 
| dy Diſlcent of Heritage , but alſo every 

3: Fee⸗Ample, gr Fee⸗ tail, which a Man : 
hath by Puvchaſe, be ſaid to be an Inheritance, becauſe his 


Jn a Conveyance, no Words will tantamount to No Words but theſe 

8 make an Inheritance where it is not ſufficiently ex- „ Ne 
preſs'd : But in a Will it is different. a Deed; but they will in 

Foz Inheritances, and who ſhall inherit. See Title à .. . 
Diſcent, and Ratcliß's Caſe, 3 * throughout. l inherit. 

E Befoze the Statute Je Donis Conditionalibus, there What Inheritances be- 
were no Inheritances, but Fee-fimples, which were -foze che Statute de Donis, 
of two Sorts, vig. Abſolute and Conditional: And 3 * 
what the Conditional was, ſee the ſaid Statute e 
Donis. Then came that Statute, and made another Inheritance, vis. 
an Eſtate-tail, which is leſs than a Fee-fimple was before ; and leaves 
the Fee- ſimple in the Donor. Walſmgham's Caſe, 2 Plow. 562. 4. 

F The Conditional Eſtate was to a Man and the wat the Conditional 
455 of his . which was a Fee: But a Eſtare was before the 
ition annex'd to it, That if he died without ute, nc war Ate- 

Heir of his Body, br ſhall revert to the ee by ir 


Donor. 


B T E Wozd Inheritance is not intended 


Ax Ava 
4 Donok. 3 Plom. 235, 2357 For v he dis hs keregen ue. 
verter ; but àa Formedon in Remajinder was given by, the, Statute 
de Donis; becauſe before. the Statutè de Donis it was a Fee, upon 
which there could be no Remainder : But if the Donee had Iſſue, 
he might alien and bar his Iſſue, and the Donor alſo. 1 Plow. 239, 
240, 242. | 


A Gran © a Man Ak the King by his Patent grants Lands and Te- A 
void, becauſe no ſuch js void; for the King is deceived in his Grant, be- 
Inheritance. cauſe there can be no ſuch Inheritance of Lands as 

Bur ſuch a Deviſe is the King intended to grant, for want of the Word 
COLT. Body : But in a Deviſe of Lands to a Man and his 
Heirs Male, this by Conſtruction of ,Law: is an Eſtate-tail, the Law 
ſupplying the Words af bir Body. CY. Lit. 271 d. 


— . 


Jnjunition. 


va 


* * 


Ld he Njunfion is an interlocutozy Decree out of 3 
: the Court of Chancery oꝛ Exchequer , ſome⸗ 
times to quiet a Poſſeſſion; ſometimes to 
ſtay Pꝛoceedings in Courts of Law, and 
Courts Chziſtian, upon Suggeſtion made, That if the Rigour 
c of the Law ſhould take Place, it is againſt Equity and good 
| | Conſcience. 
| 


Court of Chancery If an Attorney proceeds at Law after he is C 

| will commit an Attor- ſerved with an Inſunction to ſtay Proceedings, upon 
] ney to the Fleet, 1f he g 5 855 Pe 6 

| | proceeds after he is ſer- Affidavit made in Chancery, and Interrogatories 
= ved with an Injunction. exhibited againſt him, to which he muſt anſwer 
„ | upon Oath ; and if it appears that he was duly 

ſerved with the Injunction, and hath proceeded afterwards contrary 

thereunto; the Court of Chancery will, upon a Report made by the 


Maſter, commit ſuch Attorney to the Fleet for his Contempt. 


Innuendo. 


* HE Duty of an Innuendo is to aſtertain e 
N | a Thing oz Perſon mentioned bekoze. FB 
5 Mod 344. 4 Rep. 17. b. | | 
A an ſhall not be puniſhed for a Perjury by * Help of an Ine 
n the Has of an Innuendo. 5 Mod. 344. Godb. 191. a RE” not puniſh 


C. The Law will not allow Words to be inlarged Tue Las vill not l. 


by an Innuendo, ſo as to ſupport an Action on the low Words to be en- 


e for ſpeaking of them. Hob. 2, 6, 45. 1 Vent. + ns WW an Innuenda ta 


„ 
D ; Mhere an Innuenao is good, and where not. 


3 Salk. 225. TER? | 
| Vide Slander, Mods, Declaration. 


Inquiry and Jnquiſition, 


( Felo de ſe. 
See 5 Indictment, = 
WUrit of Enquiry of Damages. 


Nquiry is in the Caſe of a Judgment by | 
Default, where only Damages and Coſts endung, and Inquiſ 
are to be recovered, then there iſlues out a 
CArit of Inquiry upon the Interlocutoꝛy 

Judgment. Inquiſition is upon an Extent and TUrit of Elegit, oz 


upon a Felo de ſe. 


F The Court, upon Affidavit, will upon an extra- Where the Court wil 
ordinary Occafion, grant a new Writ of Inquiry, A Writ of 


but it is often denied, ulry, 
Vol. II. 2 The 


86 Inquiry and Jnquiſition. 


The Plaintiff came into Court and ſhewed, That A 
upon a Writ of Inquiry the Jury had given him too 
little Damages (and ſet forth in what) and prayed 
that the Writ might not be received, and that the 
Court would grant another Writ, but it was denied; 
becauſe the ſuing out of the Writ is his own Act: But ſometimes where 
exceſlive Damages are found, or any Miſdemeanor found in the Plain- 
tiff, the Court will grant a new Writ. 2 Leon. Caſe 272. 


Where the Court will 
not grant a new Writ 
of Inquiry, and where 
it will. 


The Court refuſed to 
abridge the Damages 
upon a Writ of Enquiry. 


Where the Coroner's 
Inquiſition may be tra- 
vers'd. 


mortis ſu G Ante, Ge. præd A. B. fuit non Compos Mentis. 
Caſe. Pa ſeb. 34 Car. 2. 


An Inquiſition need 
not be very certain ; 
and why. 


Felo de ſe, his Goods 
are forfeited before In- 
quiſition. 


Where in a Replevin 
there — not 15 _ 
ther Inquiry, by the 
Statute of 18 Car, 2. 
cap. 17. 


How the Proceedings 
are upon this Statute, 
18 r. 2. (ag. 7. 
where the Plaintiff in 
Replevin becomes non- 
ſuit before Iflue joined. 


I Lev. 255. 


The Court was moved to abridge the Damages B 
given upon a Writ of Inquiry, by reaſon (as was 
alledged) of their being exceſſive: But the Court 
refuſed the Motion: 3 Leon. Cafe 200: But I have 
known it done upon Affidavit, and good Cauſe 
ſhewn to the Court. 8 4 

An Inquiſition upon a Felo de ſe may be travers'd, C 
and he who claims the Goods may ſay, That Que- 
ritur ſe colore inguiſitionis pred” grauitur inquietari 

vexari & minus juſte quia dicit quod tempore 


Ripley's 
1 es 


An Inquiſition upon a Felo de ſe need not to be D 
very certain; becauſe it is only an Inſtruction, and 
to inform how Proceſs ſhall iſſue out for the King. 
Lut w. 1009. eee obs 

Goods of a Felo de ſe are forfeited before an E 
Inquiſition taken. I Lev. 8. 

In a Replevin, if a Jury do inquire of the Value F 
of the Cattle deſtreined, but not of the Rent due, 
they ſhall not have another Writ of Inquiry to 
ſupply it, upon the Statute of 18 Car. 2. cap. 7. 


Where a-Plaintiff in Replevin ſhall be nonſuit G 
before Iſſue joined, in any Replevin removed, or de- 
pending in the Courts at Weſtminſter, the Defendant 
ſuggeſting in the Nature of an Avowry or Conu- 
zance for Rent, to aſcertain the Cauſe of the Di- 
ſtreſs, the Court ſhall thereupon award a Writ of 


Inquiry to the Sheriffs touching the Sum in Arrear at the Diſtreſs, 
and the Value of the Goods diſtrein'd ; and upon fifteen Days Notice of 
executing ſuch Writ of Inquiry, the Sheriff ſhall in- 
quire @ the Matters in the Writ by the Oaths of 2 
twelve Men; and upon the Return of the Inquiſition 6 
the Defendant ſhall have Judgment to recover his Arrears of Rent, if F 
the Goods diſtrein'd amount to ſo much, together with his Coſts, and 


Jury to inquire, 


ſhall have Execution by Fi. Fa. or Elegit. 


Where he becomes 


nonſuit after Avowry 
or Cognizance, or the 
Vedict be againſt the 
Plaintiff ; 


That it ſuch Plaintiff be nonſuited after Cogni- H 
Zance or Avowry, and Iſſue joined; or if the Ver- 
dict be againſt the Plaintiff, the Jurors impanelled 
to try the Iſlue ſhall, at the Defendant's Prayer, 

; inquire 


A 


B 


Inquiry and Juquilſition. 87 


. 


upon 


Fi. Fa. or Elegit. 
So allo it 1 


upon a Demurrer. ' 


(dhere the Cattle diſtrein' 


Il be where 


Judgment is given for 
an Avowant, or for him who makes Cognizance 


d are not of the fall 


Value of the Arrears, the · Party may diſtrein a- 


gain. 


C QUpona Writ of Inquiry executed in Treſpals, 
after non ſum informatus, or by nil dicit, the Plain- 
tiff is not bound to prove the Property, but only 
the Value of the Goods, for that is the Matter re- 
quir'd by the Writ. Cyo. Fac. 220. pl. 1. 


D @apon a Writ of Inquiry 
Default upon an Aſſumpſit 6 

Plaintiff muſt prove his Debt; for by the Judgment. 
the Plaintiff is to recover: But the quantum is to be 


E A Urit of Inquiry was 
it was returnable; and 
The Omiſlion o 


F 


G 


H 


I 


fit be inſi 


upon a Judgment by 
be d upon) the 


inquire of the Agrears and Value of the Goods diſtrein d, and there- 
upon he ſhall have Judgment for his Arrears, or ſo much as his Ar- 


rears come to, together with his Coſts, and to have Execution by 


So where 
is given for 
ant, 


Judgment 
an — | 


Where the Diſtreſs is 
not of the Value of the 
Arrears, the Party may 
diſtrein again. 

Upon Inqui in 
Treſpaſs the Walle of 
the Goods, and not the 
Property, is to be in- 
quited into. 


* * q- is upon a 
tit © iry upon 
an ASunpft. * 


inquired into by the Jury; and if the Plaintiff proves nothing he muſt 
be content with a Penny, or ſome ſuch ſmall Matter of Damages. 


o 


executed the ſame Day 


f a Jury to inquire of Damages 
in, a Nonſuit in Replevin, may be ſu 
Writ of Inquiry. 5 Mod. 77, 118, 119. 

In an Inquiry on a Nonſuit in Replevin the O- 
miſſion of the 2 to find Damages and tax Coſts, 


pplied by a 


be ſupply'd by a Writ of Inquiry. Comb. 11. 


ma 

In an Avowry for a Poor's Rate the Plaintiff, 
after Iſſue joined, was nonſuited at the Trial, and 
did not aſſeſs treble Dam 
{upply'd by Writ of Inquiry. 


the Ju 
Note, 


able Secus of Indictments. 


E 
Comb. 344- 
Comb. 70. 


8, this may be 


Caption of an Inquiſition is not amend- 


K Then the Inquiſition to be pro Domino Rege G- 
pro Corpora Com', Comb. 58. 


L. 


N UGhere it may be ſet aſide for ſmallneſs of Da- 
mages. hid. 196, 


In an Action for Damages the Jury of 


O 


P But in Aſſumpſit on a Note for a Sum certain 


An Inquiſition taken by the Coroner ſuper viſum 


Corporic. Carth. 72. 
Where a Writ of Inquiry will or will not lie. 


Vid. Mod. Caſes in 


Law and Equity. 108. 


197. 


Inquiry 


may mitigate them, or find Part only. Vid. 197. 


or in Covenant for paying a Sum certain, there 


the Jury cannot mitigate. bid. 196, 197. 
I 


Executed the Day of 
the Return, 


The Omiſſion of a 


Jury ſupplied by a Writ 
of Inquiry. 


What to be ſupply'd 
by a Writ of Inquiry. 


The like. 


Caption, 


How the Inoutfrio 
to be. — 


Inquiſition. 

Inquiry. 3 
N 

Damages to be miti- 


gated. 


Where not. 


See 


« = _—_—_ 
” | » Ss * 
. 22 L N r # J 
„% 20-799 
/ - 


- 


- -Before' the Chief u- See aWrit of Inquiry granted to be executed be- A 
ſtice. 5 : fore the Chief Juſtice, the Action being for 20000 l. 
Tb Mod. Caſes in Law and Equity. 240 

To ſet afide an Inqui- A Motion was- made to ſet afide an Inquiry, B 


ry. 'becauſe executed before the Money became due. 
Coſts to be paid. A Rule was to ſet aſide the Execution of a C 


ſecond Writ of Inquiry, becauſe the Coſts were 
not paid on ſetting aſide the firſt id. 213. 


0 ; 


Inrollment. 
Nrollment of a Deed is the Entering of i D 
fatrly upon the Reco2ds of one of the King's 


Courts of Recozd at Weſtminſter, oz at the 
Quarter Seffions of the Peace. 


An Inrollment of a An Inrollment of a Deed is either an Inrollment E 
2 3 of it by the Common Law, or an Inrollment of it 
Statute. according to the Statute of Inrollments. Tyin. 23 

27 Yen, 8. cap. 16. Car. 1. Dl 5 * = 3 H. 8. cap. 16. 

f a Deed be inrolle the Statute, and the In- 

Wy og WW of that Deed. is 6 be pleaded, it muſt be , 
pleaded preciſely, that it was inrolled according to 
the Statute : Trin. 23 Car. 1. B. R. That the Plea 
may be certain, and that it may appear whether the Statute was pur- 

ſued as it ought to be. 

Ik the Deed be inrolled the laſt Day of the fix G 
Pops Ons = Months, it is a good Inrollment ; for the Day of the 
Mouths, good. * Date of the Deed ſhall be taken excluſive. © 5 Rep. 

Clayton's Cale. | 

Time of the Inzoll- Although the Inrollment, or other Matter of Re- H 
ment ſhall be tried per cord, ſhall not be tried per Pais, yet the Time 
* when the Inrollment was made ſhall be tried 

per Pais, 

1 


Inrollment, what, 


Bekoze 


8 


Inrollment. 89 
A Vetoze the 2oth Year of Queen Elizabeth it was \ 1. 

not uſed to indorſe the Inrollmetits of Deeds upon indorſad on the Back ot 
the Back of them, as it is now uſed to be done. them, and why. 
Mich. 23 Car. 1. B. R. But now it is conſtantly 
uſed, and to good Purpoſe, in reſpe& of the more eaſy and readier Proof 
of the Inrollment, upon any Occaſion ; for Credit is given to that In- 
dorſement, without any farther Proof, as being made by a known 
Officer, and entruſted for that Purpoſe. 

B Aj Inrollment of a Deed ought to be made in _ Muſt he in Parcke | 
Parchment, and recorded in Court fot Perpetuity's Jr * 
Sake. Paſch. 24 Car. 1. B. R. . „ 

CN a Deed be loſt, yet the Inrollment is good Evi- The Incollment is 
dence, if it can be proved to a Jury by Circumſtances 8994 Evidence of 3 
that there was ſuch a Deed: Paſch. 24 Car. 1. B. R. ä 
For the Loſs of a Record or Deed is not the Loſs of 

a Man's Title, if it can otherwiſe be proved. 

An Inrollment of a Fine, or other Conveyance, not Inrollment of a Fine 
being a Bargain and Sale, tho acknowledged by the Pot xgarded without 
Parties themſelves, was not regarded without Proof A 
of the Deed. 1 Kb. 117, pl. 23. See Title Atreſt. 
E No Eſtate, whereby any Inheritance or Freehold what Bargains and 
ſhall be made to any Perſon, ſhall paſs by any Bar- Sales in Fee are good, 
gain and Sale only, unleſs the ſame be inrolled with- | 
in ſix Months, in ſome of the Courts mentioned in 
the Statute of 27 H. 8. cap. 16. 27 H. 8. cap, 16 
F Note, Bargains and Sales for Years, in Conſi- n 5 * 

deration of Money, have the ſame Operation by Sales foe Yours ans — 
Bargain and Sale without Inrollment, as Bargains 5 
and Sales of Fee- ſimples have with Inrollment; the Statute extending 
only to Bargains and Sales made of Freehold or Inheritance, but ſays 
nothing of inrolling of Bargains and Sales for Years. ; d 
G + TUhen a Man by Deed of Bargain and Sale ſells a Bargain and Sale, 
Reverſion, and before the Inrollment levies a Fine Fine, Tatollmens, 
to the ſame Perſon; and afterwards the Deed is in- v 
rolled within the fix Months, the Conuzee ſhall be NT 
in by the Fine, and not by the Deed inrolled. 
1 4 * * 5 _ Eliz. 91%. pl. 8. 

'Note, The Day of the Date ſhall no 'h 

: TW — = fix Months Hb. 139, 140. LY e 180 

The Inrollment ſhall have Relation to the Delive- ; 
ry of the Deed; but that is only to avoid mean In- 1 ſhall m——_ 
cumbrances made to a Stranger after the Delivery, oz. to what Pur- 
and before Inrollment, but not to diveſt any legal * 
Eſtate in the Interim made to the Bargainee. 4 Rep. N. „ 
K Note, It doth not veſt by the Statute of Inroll- 
5 3 * by the Ron of Uſes. Hob. 136. 

The Inrolling a Deed doth not make it to be a w 

Record, but it 8 becomes a Deed recorded „ 
and it ſhall operate y Virtue of the Statute of 

Vol. II. HEE I 

. nrollments, 


How it veſts, 


»— 


90 


Jnroliment. 


Inrollments. For there is 4 Difference between Matter of Record; and a 
Thing recorded to be kept in Memory; for a Record is the Entry in 


Parchment of judicial Matters controyerted in a Court of Record, and 


whereof the Court takes Notice: But an Inrollment of a Deed is a pri- 
vate Act of the Parties concern'd, of which the Court takes no Cogni- 
zance at the Time of the doing it, altho the Court give Way to it. Mich. 


* . 


It muſt be pleaded 
in what Court the Deed 


is inrolled. 

Where a future In- 
terelt of a Term will 
paſs without Inrollment 
or Attornment. 


4 & 5 Yun. 


What is a ſufficient 
Proof of a Deed. 


22 Car. 1. B. R. But an Inrollment of a Deed cannot be pleaded, with- 


out ſhewing of the original Deed. Co. Litt. 225. b. 


The Pleading of 2 Deed to be inrolled debito A 


modo juxta formam ſiajuti, without ſaying in what 


Court, is naught. Crop. Fac. 291. F 9. . 
A Future Intereſt of a Term will paſs by Bargain ; 
and Sale, without Inrollment or Attornment of the 
Term, which was granted by him who had the 
Fee; for then it will execute by the Statute of 
Uſes, otherwiſe there muſt be an Attornment : 
2 Rep. 35. b. Waun by the late Statute. of 4 G 5 
Anne, for The Amendment 4 the Lam. ! 
The Inrollment of a Deed, if it be acknowledged 
by the Grantor, is a ſufficient Proof of the Deed it 
ſelf upon a Trial. For every Deed before it is in- 


rolled is to be acknowledged to be the Deed of the Party before a Ma- 
ſter of the Court of Chancery (if inxolled in Chancery) or before a 


* 


Judge of the Court where it is inrolled; and chis is the Officer's War- 
rant for the Inrolling of it. 8 ds 


Where a Deed ought 
to be inrolled, and 
where not. 


It Lands be conyeyed! in a Deed for Money only, P 
then the Deed muſt be inrollad, elſe the Lands will 
not paſs by the Deed: Butt if. Lands be conveyed in 
Conſideration of Money paid} and. alſb in. Conſide- 


ration of natural. Love and Affection to a; Wife, Child; or Relation; 
there it is not neceſſary to inroli the Deed, but the Lands will: paſs tho 
the Deed be not inrolled: For in the former Caſe it is a meer: Deed of 


Bargain and Sale, which pal, 


eth nothing without Inrollment but in 


the latter Caſe the Land, will. paſs: by Way of Uſe. 


For the Inrolling 
and Pleading of all 
Grants of 13 
&c. in the Crown- 


. Office. 


Skat. 44 5. 4 , 


cap. 22. ſett. 1. 


Heir, Deviſee, or 
Purchaſer, muſt inroll. 


Made perpetual by 
7 E 3 (dl. cap, 36. 
leik, 4. 7 FM 


3 


Gꝛantees from the Crown of Felons Goods, Deo- E. 
dands, and other Forfeitures, ſhall nat be compelled 
to inroll their Charter or Grant in the Crow n- Office; 
but only ſuch Part thereof as may expreſs the Grants 
of ſuch Felons Goods, 4 and Forfeitures; 
for which the Clerk ſhall receive twenty Shillings, 
and no more; and after ſuch Inrollment, it ſhall: 
be.. pleaded, to any Inquiſition. Stati 4 & 5 WW. 

M. ERPs 2Þ£ 57 209 310 1:50 ee | 

An Heir, Deviſee, or Purchaſer; muſt alſo inroll; p 
or Proceſs will ge out againſt them. Bid. Sect. 3. 

Note, This was a temporary. Act, but made G 
perpetual ; by an Act made 7 & 8 t cap. 36. 


Seel 4. 
Inrolt⸗ 


JO. 91, 


keonment wakes in Eftoppel 45 paint 
" ol gion rand, n * * * * 
WI 


5 248. 
44M at Common Law. byy 

C A Deen may be enroll'd without the Wem kn What neceſſary to 

tidh of the Party; upon Proof by Wirneſs oF its ſtew mm obtain an In- 

Delivery. Salk. 389. es 
D The Party died before the Acknowledgment, Party dying. 

yet the Deed was enrolled. Bid. 
E And where two are Parties; an Acknowledgment The like. 
K by one binds the gp . Lidl. 8 

A Ritle was made that all Dee e acknow- 

ledged on ihe Plea-dide; and in open Court. Salk. nn nut 


389. 


Inſimul computaſſent, See Aſlumpſit. 
(Age. 


Audita Querela. 
Inſpeſttun, See /Baron and Feme. 


Ekroz. 
Trial. 


Intperimus, See Exemplification. 


Vue tion. 


zndüctlon. 


0 

Clerk capable of a Beiiefite, b eien mi N 

; e ei 15 Ne LN nit Admiſſion, what. 

= on l li rat on, 

; he appzoves of the ntee to ſe 15 

I of the Church to which he is pieſer 5 

: Inltttution is 2 At'by, which he 1 5 on — 
dim the Cure thereof; Clergymats Law 109. 


. Er the Biltop; * 
f 


; 


'By 


(92) 


By the Inſtitution the Church is plena G con- A 


i 9 h > — . 
Galen 1 lf tplak ſulta againſt all Perſons, but the King; and as to 
all Perſons but the Spirituals, viz. Cura animarum, Inſtitution makes 


King: him compleat Parſon : But as to the Temporalities, 


as Glebe, ec. he hath no Freehold till Induction. 
4 Rep. 39. 2 7 


Without any Induction is a plenarty againſt a B 


— common Perſon. 3 Salk. 195. 


* o * 
- 
4 


* 
Ah Pry FRF? 2 * * Mi wm pay _ » . n 
— — 


— 


Jntendment « Intention. 


Ntendment ſhall ſometimes ſupply that which C 


iment, what. 
nennen win Is not fully expreſſed. 


The Law doth not The Law doth not puniſh any one for the Inten- D 


puniſh rhe Intention, tion to do Ill, if the Intention be not put in Execu- 
con be tion, except it be in the Caſe of High Treaſon ; for 

there Intentions, if they be clearly proved by Cir- 
cumſtances, ſhall be puniſhed equally as if they had been put in Exe- 
cution. Trin. 22 Car. B. R. But this is only in High Treaſon, and is 
done in terrorem, ut pena ad paucos, metus ad omnes, to deter Men 
from that odious Offence, and of ſo high a Nature, being not a&ed 
againſt the Perſon of one ſole Perſon, but even againſt the whole Kirig- 
dom which would ſuffer by it were they put in Execution. 

But one Pariſh han, . There {hall not be intended to be more than one 
be intended in a City, Pariſh in a City, altho* there be many, except the 
unleſs rhe Contrary be contrary be ſhew : Trin. 24 Car. B. R. For it is 
_ not of the Eſſence or Conſtitution of a City, to con- 
{iſt of more Pariſhes than one; but there may be a City that hath but 
one Pariſh in it, as the City of Rocheſter in Kent, in which is only the 
Pariſh of St. Nicholas. | 244280 bY 


Bond to J. & and no . 
Perſon named in the Certain Sum of Money, and in the Solvendum of the 


Solvendum - It ſhall be Bond, it is not expreſſed unto whom the Money 
ia l. be feld te fle ſhiall be paid, the Law will intend it is to be paid g 
Obligee. the Obligee :. Paſch, 24 Car. B. R. Becauſe no other 


Perſon is particularly named unto whom the Pay, 
ment ſhall be made; for it ſhall be intended the Money was to be paid 


to ſome Body, and there being no Perſon particularized to whom it 
{hould be paid, it is but reaſonable it ſhould be paid to the Obligee. 
So it is, if there be no Time limited for the Payment of the Money, 
the Law ſayeth, it ought to be paid preſently, 


3 A Court 


Jf one be bound in an Obligation to J. S. in a F 


FO 
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Nen 


FAY Sag, 


B. R. For a Cuſtom muſt be ſo particularly pleaded, 


but a general Cuſtom is Common Lac. 
B The Intent of the Parties ſhall not be implied 


againſt the direct Rules of the Law : 5 Feb. Hill. 
1649, B. R. For an Intent is not to be gueſſed at, 
and doth not certainly appear; but the Law is di- 
rect and 


Intendment and Intention. 93 
| rt which is pleaded (generally) to be held 
N py Safin, ſhall be intended to be held 
according to the Common Law; but if it be pleaded 
to be held according to a Cuſtom, whereof the Me- 
mory of Man is not to the contrary, it ſhall be ad- 
judged to be a Court held by Cuſtom : Trin. 24 Car. 


A Court pleaded to 
be held y ſecun- 
dum conſuetudinem, ſhall 
be intended to be held 
according to Common 
Law. herwiſe, if 
eve to be held accot- 

ing to a Cuſtom, where- 
of Memory, Cc. 


The Intent of tlie 
Parties ſhall not be im- 
plied againſt the Rule: 
of Law. 


in, and therefore it ſhall not be preſumed the Parties did 


mean to do any Thing againſt Law, where their Intent doth not ap- 
pear by — Words; for the Law doth always make charitable 


Conſtructions of doubtful Matters. 


C That ſhe was not married, intended tempore 


brevis. I Lev. 41. 5 


D To plead modo fubdit. intends always ſo. Id. 122. 


Pleading, concludes pet judic* omitting dampna; yet 
the Court gave Damages, becauſe incident, and petit 


jadicium includes the whole. Id. 222. 2 Lev. 19. 
E The Law doth not in Conveyances of Eſtates 


admit of Eſtates to paſs I Implication regularly ; 
but in Deviſes they are allowed with due Reſtric- 
tions. Yaugh. 261, 262. 


F It an Eſtate given in a Will be to the diſinheriting 


of the Heir at Law, it is not good, if ſuch Impli- 
cation be only conſtructive, and poſſible; but an 
abſolutely neceſſary Implication, 
Deviſee muſt have the Thing deviſed, or no other 
Perſon elſe can have it, is good. Bid. 


8 A Pan deviſeth his Goods to his Wife, and that 


after her Deceaſe his Son and Heir ſhall have the 
Houſe where they are; this is a good Deviſe of the 
Houſe to the Wife by Implication, becauſe the Heir 
at Law is excluded by it; ſo that the Wife muſt 


have it by the Implication of the Deviſe, or no 
Body. Did. 


H @Qhere an indifferent Conſtruction may have two 


Intendments, the Rule is, To take it moſt ſtrongly 
againſt the Plaintiff, Show. Rep. 162. 

Jf a Plaintiff declares, That the Defendant be- 
came bound unto him per Obligationem ſuam, it ſhall 
be intended, that this Obligation was ſealed and 
delivered unto the Plaintiff ; for unleſs he became 


bound it could be no Obligation. 


Vol. II. B b 


at 1s, That the 


Intended not mar- 
ried, tempore brevis. 


To plead modo ſubdit. 
intends always ſo. 


In Conveyance: 


ces the 
Law admits not of 
Eſtates to paſs by Im- 


Flication, 


Where an Implica- 
tion to the diſinheri- 
ting the Heir at Law 
may not be, and where 
it may. 


Houſe where 2 
It is a Deviſe of the 
Houſe to the Wife by 
Implication. 


Where there are two 
Intendments, what is 
the Rule. 


Where Plaintiff de- 
clares Defendant be- 
came bound to him by 
Bond, ir ſhall be in- 
tended to be ſealed and 
delivered. 


Where 


94 


How the 12 


where a Man may pa 


Interrogatozies. 


here a Man hath'two Ways to paſs Lands, and A 


both of theſe Ways are by the Common Law, and 
he intends to paſs them by one of theſe Ways 3 

ut res magis valear, it ſhall paſs by the other: t 
ſs Lands either by the Common Law, or by rai- 


ſing of an Uſe, and ſettling of it by the Statute ; there in many Ca- 
ſes it is otherwiſe : Which Caſes ſee in Cv. Litt. 49. 4. 


Deeds. 
Verdict. 
Uſes. 


Trial and Verdict. 


Wills. 


The Intention of the Parties ought to govern i in B 


Deeds. Carthew 23, 39, 120. 


There a Thing ſhall be intended after a Ver- © 


dict. Bid. 131. 


Conveyance by Way of Uſe * . guided by D 


the Intention of the Parties. Ibid. 3 


Where after a Verdict ſuch Prost hall be in- E 


tended to be made at the Trial as might ſupport the 
Action. 3 Salk. 195. 

here collateral Proof ſhall be admitted to F 
ſhew the Intent of the Teſtator. _ Caſes in 
Law and Equity 9. 


Jnterrogatozies. 


Interrogatories,what. 


A Perſon order'd to 
be examined upon In- 
terrogatories, ought to 
attend the Maſter of the 
Office, 


Nnterrogatoꝛies are particular Queſtions de- 
manded of Mitneſſes, bꝛought in to be exa⸗ 
mined, eſpecially in the Court of Chancery. 


One who is by the Rule of the Court to be exa- xx 
mined upon Interrogatories in the Crown-Office, 
ought to attend the Maſter of the Office, who is to 
examine him, within four Days after the Interro- 


gatories are put in for him to be examined upon, (Mich. 22 Car. 1. 
B. R.) for the ſpeedier Diſpatch of Juſtice ; and he is not bound to 


attend before. 


Contempt. 


The Time of filin g. 


Recognizance. 


Ok Interrogatories on Contempt. Vide Comber. [ 
63. 
The four Days for putting in Interrogatories, is K 


where the Parties are in Term. bid. 8. 


here the Party is to anſwer Interrogatories on L 


Recognixances, and where in Vinculis. Ibid. 448. 


Inteſtates 
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Inteſtates Eſtates. 


Adminiſratoz. 
Diſtribution. 


A [Ptetates Eſtates are the Goods and Chattels 


of Perſons dying Inteſtate. 


See in Title Ayminiffrato?, An Aci for the ber- 
ter ſettling of Inteſtates Eſtates, made 22 &. 23 
Car. 2. cap. 10. and which is explained by a 
Clauſe in another Act made 29 Car. 2. cap. 3. in- 
titled, An Ad to prevent Frauds and Perquries, 
continued for ſeven Years, by an Act made 30 
Car. 2. cap. 6, and afterwards the ſaid Act 30 
Car. 2. cap. 6. was, by an Act made 1 Fac. 2. 
cap. 17. made perp ; Wherein there is a Pro- 
viſo, That no Adminiſtrator ſhall be cited to any 
of the Courts in the laſt A& mention'd, to render 
an Account thereof, unleſs at the Profecution of 
ſome Perſon or Perſons in Behalf of a Minor, 


Inteſtates Eſtates, what... 


Act of 22 & 23 
Car. 2. cap. 10. for the 
ſettling of Inteſtates E- 
ſtates, and making of 
Diſtribution, 

29 Car, 2. cap. 3. 


30 Car, 2. cap. 6. 
1 Jac, 2. cap. 17. 


At whoſe Proſecu- 
tion an Adminiſtrator 
ſnall be cited to an- 
ſwer. 


having a Demand out of ſuch Perſonal Eſtate, as a Creditor or next 
of Kin; nor be 5p e to account before any the Ordinary, or 


Judges, in the ſaid la 
otherwiſe than as aforefaid. 


C That if after the Death of a Father, any of 


his Children ſhall die Inteſtate, and without Wife 
or Children, in the Life of the Mother, every Bro- 
ther and Siſter, and their Repreſentatives, ſhall have 
an equal Share with her. 


D That the Clauſe in the ſaid Act for ſettling In- 


teſtates Eſtates, wherein it is provided, That no- 
thing therein contained ſhould any Ways prejudice 
or hinder the Cuſtoms obſerved in London and the 


Act impowered and appointed to take the ſame, 


How Diſtribution to 
be made, where after 
the Death of a Father, 
any of his Children die 
Inteſtate. 


Nat to prejudice the 
Cuſtoms of London and 
York, 


Province of Tork; was never intended, nor ſhall be conſtrued to ex- 


3 


tend to ſuch Part of any Inteſtate's Eſtate, as any Adminiſtrator, by 


Virtue 


Virtue only of being Adminiſtrator, by Pretence or Reaſon of any 


Cuſtom, may claim to have, to e 


them from Diſtribution; but 


that ſuch Part in the Hands of ſuch Adminiſtrator.ſhall be ſubje& to 
Diſtribution, as in other Caſes in the ſaid Act. See for the firſt Act 


in Title Adminiſtratoz. 


Half-Blood ſhall have 
Diſtribution. 


One dies inteſtate be- 


fore Diſtribution; his 
Share goes to his Exe- 
cCutor. 


How and amongſt 
what Perſons Dittribu- 
tion ſhall be made. 


See the Argument of 
my Lord Ch. J. North 
in Raym. 496, being an 
Expoſition of the Sta- 
tute of Diſtribution, 


How Diſtribution to 
be where there is a Mo- 
ther and one Child, 


x Jac, 2. cap, 17. 


>, 
Wir 


A _ of the Half-Blood ſhall have Diſtribu- A 

tio Show. Rep.: 1. 
One dies ilk 2 A. a8d Ltd his next of B 

Kin. A. dies before Diſtribution ; his Part ſhall go 

to his Executor. Show, Rep. 25. 

In N of Diſtribution of Inteſtates Eſtates C 


* 


amongſt Collaterals, the Civil Law and the Prac- 
tice of the Eccleſiaſtical Courts have conſtantly ob- 
ſerved theſe two Rules. | 

1. Repreſentatio in filiis fratrum & ſororum tan- D 
tum locum habet, ad ulteriores vera collaterales.non 
extenditur, (viz. only to Brothers and Siſters Chil- 
dren, and no furrfier as Acc. „ 

2. In Caſe there be na Brothers and Siſters, nor E 
Brothers and Siſters Children, then vocantur ad ſuc- 
ceſſionem reliqui, collaterales quicunq; in gradu ſunt 
proximiores, remotioribus excluſis, ita quod. infalli- 
biliter ſemper prior in gradu ſit potior in ſucceſſiane: 
Whereby Repreſentatives muſt be out of Doors; 
the next of Kin, whether one or more, being.enly 
admitted to a Diſtribution. Raym. 506. 

A Man dies, leaving a Wite and one Child, F 


the Wife is intitled to one Third, and the Child 
to the other two Thirds of the Perſonal ERate. 
Per Pollexfen, 3 Mod. Rep. 63. See 1 Fac. 2. 


cap. 17. 
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Subject ſhall be 


Jniruſion, 
see King. 


Ntruſion is, firſf, When the Anceſtoz died 
ſeized of an Eſtate of Inheritance after an 
Eſtate fo2 Life, and the Tenant fo2 Life 


Intruſion, what, 


dies; and between his Death and the Entry of the Heir a Stran- 


ger intrudes. Co. Litt. 277. a. 


Profits, is an Intruder. Ibid. 


See an Act made 21 Fac. 1. _ 14. intitled, 
An Act to admit the Subject to plead the General Iſ- 


ſue in Informations of Intruſion, brought on Behalf 


4 the King, and to retain his Poſſeſſion till Trial. 
Th 


B Secondly, He that enters upon the Aing's Lands and takes the 


The Act to plead the 

eneral Iſſue to Infor- 
mations of Intruſion, 
and keep the Poſſeſſion 
till Trial. 


is is, where the King hath been out of Poſſeſſion, and not received 


the Profits for twenty Years. 
That where an Information of Intruſion will 
fitly lie, no Sci. 2 ſnall be brought, whereby the 
orced to plead ſpecially. 
Bekoze Office found, be who occupies tlie Land 


{hall not be ſaid to be an Intruder; for Intruſion 4. 


cannot be but where the King is actually poſſeſs'd, 


which is not before Office: But he is intitled to the 


meſne Profits after the Tenant's Eſtate ended. Moor. 
Caſe 440, fol. 295. | | 

Where Lands concealed and injuſte detent. from 
the Crown are granted by Patent, it is void; for 
no Lands can be injuſte detent. from the Crown, 
but the Profits may. Moor. fol. 417. 


Vol. IL Ce 


No Sci. fa. whete this 
Information lies. 


Where a Man fhall 
be (aid to be an Intru- 


T. 
What ſhall be Intru- 
ſion. 

When intitled to the 
meſne Profits. 


The Profits may be 
injuſte detent. from the 
Crown, but not the 
Lands. 


Joinder 


9 
8 


2 


Joinder in Action, 
what. 


Covenant to two not 


to do a Thing: One 


may bring an Action, 


Treſpaſſes are ſeveral 
Aſſumpſits joint. 


One ſhall bind his 
Companion ; but can- 
not ſue without him. 


Where the Special 
Matter muſt be in the 
Declaration. 


Where two are bound, 
and Judgment againſt 
one who 1s ſuffered to 
eſcape, the other is ſued 
and pleads this, it is no 
Plea ; and why, 


a. a. tl th. a . . * — . 


Joinder in Aftion and in 


Deeds. 


Abatement. 


Summons and Severance. 


Oinder in Ation is where ſeveral Perſons are A 
concerned equally, and the ane cannot bzing 
the Aﬀton without the other: There they 


A Covenant to two not to do a Thing without B 
their Conſent : One of them may bring the Action 
for his particular Damage, otherwiſe one might be 
remedileſs by the Act of the other. 2 Mod. 82. 

Every Treſpaſs done by many is ſeveral by each C 
of them; but every Aſſumpſit is joint, and not ſe- 
veral. 2 Lean, Caſe 77. 


In all Perſonal Things, where two are charge- D 


able to two, the one may ſatisfy it, and the one 
may accept of Satisfaction, and bind his Compa- 
nion; and yet one cannot have an Action without 


his Companion, nor both only againſt one. 2 Leon. 
Caſe 100, fol. 77. 
Where one Man hath two Parts of the Rent, E 
and another. hath one Part, and they join in the 
Action, they ought to ſet forth all the Special Mat- 
ter. 2 Leon. Caſe 148, | 

Two are bound in a Bond, and Judgment and F 
Execution 1s againſt one who is taken, and ſuffered 
by the Gaoler to eſcape ; the other is ſued, and 
heb this Matter, and held to be no Plea; for 
the Eſcape of the Priſoner, tho* by the Gaoler's 
Permiſſion, is no Diſcharge of the Debt. Cro. Fac. 


531. fl. 14, 332. 
Actions 
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A Attions of Trover and A ought not to 
be joined. Carthew 189. 3 Salk. 202, 204. 


B Treſpaſs and Treſpaſs upon the Cafe cannot be 


joined. Carthew 436. 
C A Special Action on the Caſe, and an Aſſump- 


fit, are inconſiſtent. Bid. 189. 


D' hat cannot be joined in Actions. See Carth. 


233 f Bp | 
E Tenants in Common may join in an Action of 
Debt for Rent, or in an Action of Covenant. Bid. 
289, 290. | 
F A Gtant of Annuity of 100 J. to five Perſons, 
(vix.) to each of them 20 J. apiece, they cannot 
join, becauſe this is a ſeveral Rent. Carthew 
o. | | 
G e muſt join, for they cannot ſever, 
in an Avowry for Rent. Ibid. 364. "Fo 
Where two or more have han ty they 
may join in the Action. 3 Salk. 203. | 
What Perſons may join and be joined in Ac- 
tions. 3 Salk. 202, 20g. 
K Mhat Actions can or cannot be joined. Bid. 
203. | 


1 


99 
Trover and Aſſungſir. 


Treſpaſs and Caſe. 

Special Action and 
Aſſumpſit. 

Joinder in Actions. 


Tenants in Common. 


Grantees of a Rent, 


Coparcenets. 
Joint-Damages. 
oinder of Perſons in 


Actions. 


What Actions. 


Account. 
| Attoznment, 
Partition. 


Jointenants, 


Tenants in Common. 


L I Ointenanty is where two Men come to any 
Lands and Tenements by one joint Title, 
as ik a Pan gives Lands to two Men and 


their Heirs; it may be alſo of Goods and 


Chattels. Tenancy in Common is where two 


Ven bave Lands by ſeveral Titles, oz where a 


Jointenancy, wha?. 


Tenancy in Common, 


Feoffinent 


100 


Jointenants. 


Feoffment oz other Conveyance is made to two, Habend' one 
Moiety to one, the other Poiety to the other. 


Jointenants and Te- 
nants in Common of 
Inheritance may ſue out 


a Writ of Partition. 


31 Y, 8. cap. 1. 


So may Jointenants 
for Lives or Years. - 

23 B. 8. cap. 32. 

How they ſhall pre- 
ſent to an Advowſon 
after a Partition. 7 An. 


Jointenancy not to 
be given in Evidence, 
but muſt be pleaded. 


A Deed of Truſt to 
pay the Profits to three 
equally, is a Tenancy 
in Common. 


Three Jointenants of 
Goods; two bring the 
Action, they ſhall reco- 
ver two Parts in three: 
But the Defendant 
might have pleaded in 
Abatement. 

A Corporation can- 
not be jointly ſeiſed 
with another. 


A Man deviſes to his 
two Daughters 1n Fee : 
This is a ſointenancy. 


One Joinfenant, Oc. 
may have an Action 
of Account againſt the 
other. 


4K 5 Inn, 


Jointenants or Tenants in Common of any E- 4 


ſtate of Inheritance in their own or their Wives 
Rights, are compellable by Writ de participatione 
fucienda, to be deviſed in the Court of Chancery, 
in like Manner as Coparceners have been compel- 
led; and alfo, that each of them and their Heirs 
may have Aid of the other or his Heirs ; and now 
Jointenants for Lives or Years may have it. 


How Jointenants ſhall preſent to an Advowſon B | 


by the Statute of 7 Anne, after a Partition made 
between them to preſent by Turns. See in Title 
Partition. 

Two Jointenants; one brings Treſpaſs againſt C 
a Stranger, the Defendant pleads Not guilty ; the 
Defendant ſhall not give the Jointenancy in Evi- 
dence, but he ought to have pleaded this in Bar. 
Moor. Caſe 660. But quere, if it ought not to have 
been pleaded in Abatement. 

A Deed of Truſt to pay the Profits to three P 
in equal Manner, and to convey the Inheritance 
in like Manner, is a Tenancy in Common : Be- 
cauſe, as well in a Deed of Truſt as a Will, the 
Intent is to be conſidered. I E. 232. See Title 
Deplſe. i 

Theee Jointenants of Goods, two bring the Ac- E 
tion. The Defendant pleads Not guilty ; they 
{hall recover two Parts in three : But the Defen- 
dant might have pleaded the Jointenancy in Abate- 
ment. 2 Lev. 113. | | 

A Cozpozation cannot be jointly ſeiſed with F 
another. 2 Lev. 12. 


A Man hath two Daughters, and deviſes to G 
them and their Heirs : Here the Quality of the 
Eſtate is altered in them, and they are become 
Jointenants. 

Actions of Account may be brought by one H 
Jointenant, and Tennant in Common, his Execu— 
tors and Adminiſtrators, againſt the other, as 
Bailiff, for receiving more than comes to his juſt 
Share and Proportion; and againſt the Executors 
and Adminiſtrators of ſuch Jointenant, or Tenant 


in Common, per Statute 4 & 5 Anne. See Title 


Account, 
"0 


v.. 


Two 
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Jointenants. 
A To Jointenants of a Term, one grants his Part 
to the other; nothing paſſes: For as a Grant it 
cannot paſs ; for as he cannot enfeoff his Compa- 
nion, (18 E. 4. 27. pl. 22.) no more can he veſt 
any I 


One ſointenant can- 
not ＋ to the other, 
but he may releaſe to 
the other, 


Thing in him by his Grant; for he cannot grant to him that 
which he had before, 1 Leon. Caſe 383. But one may releaſe to the 


other. 
B One Jointenant cannot bring an Action of Treſ- 
paſs againſt his Companion. 3 Leon. Caſe 352. 


C , Two Jointenants for Life ; one grants his Eſtate 
jor the Life of his Companion; it is a Forfeiture : 
or it is a Severance of the Jointure, and then a 
Leaſe for the Life of another. 4 Leon. Caſe 361. 
D Tuo Jointenants of a Term, one grants Parcel 
of it to a Stranger; by this the Jointure of all is 

- ſevered. b. £liz. 33. pl. 16. | 

E | Two Jointenants for Life; one makes a Leaſe 
for Years, to begin after his Death; it is good to 
bind his Companion: So it is if he makes a Leaſe 

immediately for Years : So it is where he makes a 
Leaſe to begin at a future Day. Cy9. Fac. 91. pl. 

19. So after his Deceaſe. Moor. Caſe 514. 

F ADeviſe to two jointly and ſeverally is a Join- 
tenancy, becauſe coupled 'with the Word Fointly. 
Poph. 52. See more in Title Deviſe. 

G One Jointenant of a Manor grants a Copyhold ; 

It is void, becauſe he is not Dominus pro tempore. 
I Leon. Caſe 217. 

H One Jointenant may make a Leaſe at Will to the 
other. Cro. Flix. 314. pl. 7. 

I Thyee Jointenants for Life; one purchaſed the 
Reverſion by Fine: The Queſtion was, Whether 
the Jointure was diſſolved 2 And adjudg'd that it 
was. And the Diverſity was taken, That where 


One Jointenant can- 
not have Treſpaſs a- 
gall uſt another . 4 


Tuo Jointenants for 
Life ; one grants his 
Eſtate | for the Life of 
his Companion, it is a 
Forfeiture ; and why. 

A Grant of Part by 
one Jointenant is a Se- 
verance of the Wholc. 


Two Jointenants fot 
Life; one leaſes for 
Years to commence af- 
ter his Death, er im- 
mediately, or at a fu- 
ture Day; and good. 


A Deviſe to two 
jointly and ſeverally is 
a Jointenancy 3 and 
why. 

Cannot grant a Copy- 
hold ; and why. 


One Jointenant may 
leaſe at Will to the other. 


Three Jointenants for 
Life; one purchas'd the 
Reverſion by Fine, the 
Jointure is diſſolved. 


the Reverſioner comes to the Freehold, the Jointure is deſtroyed; but 
where the Freehold comes to him in Reverſion afid another, it is other- 


wile. Oo. Eliz. 470. pl. 28. 743. 

K AL eaſe is made to three for their Lives ; Pro- 
viſo that the Second ſhall not occupy during the 
Lite of the Firſt, nor the Third during the Life of 


the Second : It came to be a Queſtion, Whether 


this Proviſo ſevered the joint Eſtate, and made them 
take in Remainders, or that it continued joint? 


A Leaſe to three for 
their Lives; Proviſo that 
the Firſt ſhall rake firſt, 
the Second next ; the 
Proviſo adjudg'd void, 
and that they ſhall rake 
jointly. 


And adjudged that it continued joint, and that the Proviſo was void. 


Cro. Eliæ. 89. pl. 13 & 107. 
Vol. II. D d 
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Two 


: 
* 
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One jointenant in 
Fes eaſes for Years : It 
$9 nd Severance. 


One Joinrenant in 
Fee levies a Fine of the 
Whole; it is no Ouſter 
of his Companion, bur 
it is a Severance of the 
Joiature. 

How one Jointenant 
may avow for Rent. 


One Jointenant may 
diſtrain, but not bring 
Debt alone. 

How he muſt avow. 


Ons Jena makes 

a Leaſe for Life: The 

Freehold is ſevered. 
And the Reverſion 


alſo. 

How it ſhall be where 
one Jointenant leaſes fox 
Years to a Stranger. 


the Inheritance is n 


vivorſhip, but not 


Jointenants. 
Two Jointenants'in Fee; one leafes for Years ; A 
it is no Severance of the Jointure. Litw. 72, 
1173. | | hs 
Two Jointenants in Fee; one levies 7 Fine of B 
the Whole; this amounts not to an Ouſter of his 
nion, but it is a Severance of the Jointure. 
Mod. Caſes 45. | | SET 

One Joincnan cannot. avow for Rent, without C 
making himſelf Bailiff to his Companion. Lim. 
1211. 

One Jointenant may diſtrain alone, (but cannot D 
bring Debt alone) but then he muſt avow in hi 
own Right, and as Bailiff to the other; and the Re- 
turn muſt be adjudged to him in his own Right, and 
as Bailiff to the other to whom he is accountable. 

5 Mod. 73, 150, 151. 

Ik there be two Jointenants in Fee, and one E 
makes a Leaſe for Life to a Stranger, the Freehold 
is ſevered from the Jointure, and the Reverſion is 
ſevered alſo : But where one Jointenant leaſes for 
Years to a Stranger, reſerving a Rent, the Leſſor 
hath a Reverfion expectant upon the Term; and 
the other Jointenant hath a Freehold and In- 
heritance in Poſſeſſion ; and yet the Jointenure of 
ot ſevered z and he ſhall have the Reverſion by Sur- 
the Rent; becauſe he claims by Title Paramount. 


Lutte. 1173. See 729. 


Attornment for Part. 


One Jointenant at- 
torns, veſts the Rever- 
fron in the Whole. 

What Acts one Join- 
tenant may do. 


Jointenants. 
What makes a Join- 
tenancy. 


Diſtreſs. 


Survivorſhip, 


Partition, 


Attoꝛnment for Part is Attornment for the Whole. F 
2 Rep. 67. b. 

By the Attornment of one Jointenant for Life, G 
the entire Reverſion is veſted in the Grantee of the 
Reverſion: And what Acts one Jointenant may do 
to bind his Companion, ſee Tosters Caſe, 2 Rep. 
66. 5. 67, 68. 

Reſolutions upon Jointenancies and Tenancies H 
in Common. 3 Salk. 204. 

Surrender of a Copyhold to the Uſe of his I 
five Children, equally to be divided, and to their 
Heirs, makes a Jointenancy. Salk. 226, 391, 392. 

3 Salk. 206. 

One Jointenant may diſtrain, but he cannot K 
avow alone, becauſe that goes to the Right. 3 Salk. 
207. Carthew 329. 

Where there ſhall be no Survivorſhip amongſt L 
Jointenants. Carthew 16. 

Jointenants of an Advowſon may make Parti- M 
tion by Deed of Covenants between themſelves. 
Carthetw 505. 
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Jointenants. 


A Uͤhere there are Joint-Defendants, one of them 

cannot plead Miſnomer of the other. Carthew 96. 
An Action founded upon a . Tort may be joint 

and ſeveral, like Treſpaſs. Lid. 171, 295. 

A Gꝛant of 100 J. Rent, to five, equally to be 
divided to hold to them, viz. 20 l. to each, ec. 
they are Jointenants. Salk, 390. » 

So a Grant to 4. and g. habend', one Aere to 
A. and the other to B. they are Jointenants. Bid. 
391. 

E ” One Tenant in Common may diſſeiſe his Com- 
panion, i. e. by an actual Ouſter. Salk. 392. 
F Tenants iti Common may be by Prefcription, 
but not by Wrong. Bid. 423. 
G They cannot join in an Ejectment. Selk. 2. 
But Coparceners muſt join in an Avowty, &. 
J Lp 
K See the Difference between Coparcetiers and 
| Tenants in Common, as to pleading à fole Seiſin. 
Salk. 629, 630. FV 
The Poſſeſlion of one Jointenant is Poſſeſſion of 
the other, ſo as to prevent the Statute of Limita- 
_ > 7 RR 
M And if one Jointenant levies a Fine, tho? it 
ſevers the Jointure, it does not ouſt his Companion. 
Vid. 286 58 | 

One Jointenant of Chattels can't bring Trover 
againſt his Companion, but may againſt a Stranger. 
r | 

Where one Coparcener will take Advantage of 
a Forfeiture, and the other not. Qu. If there 
ſhall be an Apportionment. Salk. 187. 


in an Avowty. Salk. 390. Cumber. 2. 


10 3 
Miſnomer, 


Torts. 


Grantees of a Rent, 


Difſciſin. 
Preſcriptions 


E jectment. 


Copatcenets, 


Coparceners and Te- 
nants in Common. 


A 


| Statute of Limita- 
tions. | 
One levying a Fiae, 


Troyet. 


Apportionment. 


Jointreſs. 


— 


A Jointreſs, what. 


27 Y. 8. cap, 10. 
Deft, 6. 


-A Jointreſs within 
the Statute of 11 h. 7. 


cap. 20. commits a For- 


feirure, the Heir may 
enter preſently. 


A Fine and Render 
for a hundred Years is 
a Forfeiture, 


A Feme-jointreſs diſ- 
continues, Reverſioner 
or Remainder-man may 
enter. 

11 Y. 7. cap. 20. 

What Jointures are 


not within the Statute 
of 11 D, 7. cap, 20. 


Thoſe Acts to be done 
by ſuch Jointreſs mutt 
be to the Prejudice of 
the Heir at Law. 

* 11 . 7. cap, 20. 


this Proviſion is made. Cx. Elig. 2. 


1 
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Jointreſs is ſhe who hath an Eſtate made A 
to her by her Pusband for the Term or 
her Life, if ſhe ſurvives him, the ſame ts 
. © - commence immediately upon his Death, . - 
and is mentioned in 27 H. 8. cap. 10. And if made 
after Marriage, ſhe. may wave it pꝛeſently after 
his Death, and demand her Dower: But if 
made bekoze Marriage, ſhe cannot, Sect, 9. 


14 14. 


N Jointreſs of the Promotion of her Husband, B 
within the Statute of 11 H. 7. cap. 20. ſuffers a Re- 
covery covinouſly to bar her Heir: This is with- 
in the Statute, and the, Heir may enter preſent- | 


ly, and is not bound to ſtay till their Death. 


* 


1 Plow. 42, to 60. "ge 

Where ſhe accepted of a Fine, and rendered 
back the Lands for a hundred Years : This was 
adjudged a Forfeiture ; for by the ſame Reaſon 
that it is for a hundred Years, it may be for 
a thouſand Years. 2 Leon. Caſe 206. 

A Feme Tenant in Tail within the 11 H. 7. D 


cap. 20. makes a Diſcontinuance ; he in Rever- 


ſion or Remainder may enter. 3 Rep. 51. b. 


Where the Eſtate ſettled for a Jointure comes E 
from the Anceſtors of the Wife, and is not of 
the Purchaſe of the Husband, or his Anceſtors, 
it is not within the Stat. of 11 H. 7. cap. 20. 

Where no Inheritance is reſerved to the Huſ- F 
band and his Heirs, but the Eſtate is limited 
to the Feme for Life, or in Tail, the Remainder 
to a Stranger: This is not a Jointure within 


II H. 7. cap. 20. tho' made by the Huſband or 
his Anceſtor ; becauſe it is no Prejudice to the Heir, for whom only 


— pe 


The 


| | J ointrels. *. 105 
A The latent of the Act of 11 H. 7. cab. 20; is tod 
reſtrain Women from diſcontinuing by Warranty et Warranties ar: 

and Recovery, in Bar of the Heir: But where the by = 1 

Heir in Tail conveys away the Land, and the Join- 

treſs releaſes or confirms with Warranty, this Warranty is not feſtrained, 

it being only to perfect and coroborate the Eſtate made by the Tenant 
in Tail, and ſhall be intended to be for the Benefit, not Prejudice, of 
the Heir. 3 Rep. 60. b. | _ mare ot 

B CUhere an Effate is ſettled upon a Woman in Where the Conſide. 
Conſideration of Money paid, and alſo of a Mar- nr, & Money and 
* be had, the Marriage ſhall be look'd upon ip 
to be the Conſideration. C70. Fes _ 

C Alto, where the Huſband is Tenant for Life, Re- were Wife, Tenant 
mainder to his Wife in Tail, Remainder to himſelf in Tail, Remainder 10 
in Fee; he, together with his Wife, makes a Feoff- frites t ne.. 
ment, and then they afterwards levy a Fine to the 
Feoffee, and the Iſſue enters: This is no Forfeiture, 
becauſe the Huſband and Wife joined. Cro. (05474: 223238 

D A Jointrefs withiri the Statute makes a Leaſe for & Jointres leaſes for 
forty Tears, if the ſo long lives, at a Pepper Corn * forty Yeats, Af the fo 
Rent, and then levies a Fine ſur Conuzans de Droit, ies 2 Tie chi fl 105 
c. The Heir enter'd within five Years, and brought Forfeiture. 88 

elke : And apa soch Lest in 

| atter was found, and alſo that the Leaſe was in Truſt for herſelf; 

The Court adjudged this to be a good Leaſe, untouch'd by the Fine or 

Statute : 22 Car. 2. in B. R. inter Waters &. Rumſey, Had it been a 

Leaſe. for Liſe, tho? not warranted by the Statute, { | 

feiture. 3 Rep. 30. b. Cyo. Fac. 688, 689. 2 f 11! 

E An Eſtate in Fee-Simple, conveyed to a Woman Where an Eſtate in 
for her Jointure, is not any Jointure, within the Sta- . = nur de within 
tute of 11 H. 9. cap. 20. which Ad was never ex- = —— 
tended to Lands granted to a Woman in Fee; for 5 
to reſtrain ſuch an Eſtate, which in its Nature is alienable, is repug- 
nant, and againſt the Rules of Law: But an Eſtate in Fee conveyed to 
a Woman for her Jointure, and in Satisfaction of Ry 
her Dower, is a Jointure within the Statute of the ; Fur it ball be with: 

27 H. g. cap. 10. of Uſes. 4 Rep. 3. as bi. © . 

F An Eſtate ſettled upon a: ſointreſs before Mar- The ſeveral Qualifi- 
riage, which ſhall bar her of her Dower, by 27 H. 8. cp 23 9 47. 
ap. 18 muſt have theſe following Qualitica- ue of 2) 48.3. * 

G Jt muſt be at the leaſt an Eſtate for Life. 3 Rep. 2. 4. 

H Jt muſt commence immediately after the. Huſband's Death. Lidl 

I An Eſtate for Life upon Condition is a Bar, if the Wife accepts its 

becauſe that is an Eſtate for Life. 3 Rep. 2. b * 

K Sa if the Eſtate be made durante Viduitate, it is good. 3 Reb. 3. 4. 


Vol. II. E e If 


tad been no For- 


8 
4 


105 Journeys Accounts. | 
It it be made before Coverture the cannot wave it; but if aſter . A 
ſhe may» $44 dünn 15 1s 4 * 22 i 
It Lands are conveyed to her before Marriage in Part of her Join- B 
_ and after 3 other 1 in full, ſhe ſhall take her firſt 
Jointure-Lands and Dower together, becauſe ſhe had not her full 
Tointure. „ he 4 VET „55 58 341 17 1 1 * 
wr a Wat be evicted out of Part of her Jointure ſhe ſhall: have (. 
her Dower pro tanto. Ibid. en ti en 
8 Where a Woman | conceals her Jointure and P 
Ine cannot have both brings Dower and recovers it, then ſets up her 
Jointure and Dower. Tointure z here ſhe ſhall be þarr'd of her Jointure. 

3 Rep. 5. a, b. . Fee eee 
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Journeys Attounts. 


1 
” 
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* 
4 0 74 
112 


pere a Writ abates by the Death of x 
one of the Plaintiffs oz Defenda 
a: where an Dutlawzy is diſcharged, 
. 7 dz fo? falſe Latin, Uatiance, oz Want 
of Fom, the Platntiff ſhall have a new Writ by Journeys Accotnts, 
which ſhall be a Continuance of the Cauſe, as if the firft Trit han 
not been abated. | 15 | 3 


A Writ by Journeys 
Accounts, what it is. 


Where a Writ abates for the Default of the De- F 
Where it lies, and mandant himſelf, as his miſtaking the Name of the 
Ann Vill, c. the Demandant ſhall never have a Writ b 
Journeys Accounts: But where it abates by Default 
of the Clerk, as for falſe Latin, Variance, or Want of Form, there he 
{hall have it. 6 Rep. 10. 2. of | 
| Debt againſt three Executors ; one died pending 

«. Three Executors De- the Writ, it ſhall abate : But the Plaintiff ma on 1 
Plaintiff may have a this Surmiſe, with the Leave of the Court, have a 
new Writ againſt the new Writ by. Journeys Accounts. 1 Leon. 44. 
— Caſe 57. 

' Where a Writ of Par- A. and B. Jointenants for Years, B. ſuffers C. to H 
en, — r occupy with him; A. brings Partition againſt B. and 
chem was only Tenant C. ſuppoſing that B. had granted a Moiety of his 
at Will, whereby it a- Part, and ſhews, That he is Tenant at Will to B. 
bis 5 je hall have and the Writ abated: A. may have another Writ 

_ againſt the 
other. — B. by Journeys Accounts. Cro. Fac. 218. 
7 Ll * | 


Where 
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Journeys Atcounts. 

A ere an Outlawry is diſcharged or revers'd, 
ay no Default in 6 Plaintiff, and _ 
he ſhall have a Writ by ys Accounts 2 Cro. 
Fac. 590. And in Winch. 82. it muſt be brought 

reſently ; but in Co. Car. 294. it may be brought 
Fichin a 1 _ = Reverſal or 

B See all the Pleadings up die of a 

_ - Writ by Journeys Accounts, md How | hen to 
be brought. 1 Lutw. from 287, to 297. 

C @TAhere a Writ abates for Non-tenure in the Whole, 
there ſhall be no Writ by Journeys Accounts : But 
_ it is for Non-tenute in Part, there ſhall. 
Ibid. | 


D It muſt be brought in the fame Court, Ahl for {6 
the very ſame Quantity of Land, or other Tings in. 


as the firſt Writ was; and it &'qiz9dammod) a Conti- 
nuance of the former Writ : 6 Rep. 10. 5. For if 
there be two Executors, they ought to plead Fully 
adminiſtred, the Day of the firſt Writ. 

E hen the Writ is purchaſed, which muff be Re- 
center, the Plaintiff muſt recite itt an E ry Upon 


the Roll that the former Writ was abated, and ſhew . 
per quo he per dietds computar” recen- | 


e ee 
187 * 1 313; "oh * » . 
= of 
| | od 
had by e. 
counts; | 


for what : 

ter twlit quoddam aliud breve, G c. Ibid. io. b, © 
F N Juditial Weit ſuall never be purchaſed by 
Journeys Accounts, becauſe they never abate for 

Form. 6 Rep. 10. a. b. 
G UWhere one not Party to the firſt Writ may have 


a Writ by Journeys Accounts. Salk. 393. 


Wii 
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It lies where an Out- 
lawry is diſcharged or 
revers'd. 


„ 


When to be brought, 


wry. See 1 Lut. 297. 


The Manne rof bring- 
ing of it. 


Non-tenure for the 
Whole ſhall not have 
. 


How to be pleaded. 


How the Plaititif 
brings the ſecond Writ 
into the Pleadings. 


One not Party to the 


| 
| 
: 


5 
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and Jſlues fozteited, | 49 5 une 7 
J 

2 Sſues in Pleading are of two Sozts, viz. a 
ſues, dat. Ines in Law, and Iſſues in Fae, Iſſues 


_ in Law are where there is a Demurrer to a 
Declaration, Plea, Replication, &c. and there is a Joinder ta 
theſe Demurrers; this is an Iſſiie in Law to be determined by 
the Court: But an Iſſue in Fat is whete the Plaintiff and De⸗ 
kendant have agreed upon a Point to be tried by a Jury; and 


— * 


theſe Jſſues in Fact are tried and determined by Juries. 


IF © hs reer | 

ik - Plaintif- denies In the Cafe of Wood and Fetherſton, Trin. 1657. 
= "wt 1 * it was ſaid by the Court, that % he Defendant 2 
dant ought to take Iſſue pleads, and the Plaintiff replies and denies the Plea, 
on it. the Defendant ought to take Iſſue upon the Plain- 

tiff's Replication. 
All Iſues muſt be Every Iſſue is to be joined in ſuch a Court that 
8 1 — hath Power to try it, otherwiſe the Iſſue is not well 

ry them. 

joined: 21 Car. B. R. For if the Cauſe cannot be 
tried, the Iſſue is fruitleſs; and if it be tried, the Trial is coram non 
judice, and ſo no good Judgment can be had upon it. 
88 If an Action of Treſpaſs be brought againſt two P 
entering Ge Plaintiffs for entering into the Plaintiff's Land, and one of 
Land! One pleads it is them pleads, That the Land is his Freehold, and 
e 2h gt ny the other, That he entered into the Land by the 
Ca Only one Commandment of him that pleads it is his Free- 
Iſſue muſt be join d. hold; here is to be but one Iſſue joined: 21 Car. 

B. R. For but one of the Defendants claims an 
Intereſt in the Land, and the other juſtifies but as a Servant unto him ; 
and if the Trial paſs for him that claims the Intereſt, there is no Colour 
of Action to be maintained againſt the other; and if the Iſſue be then 


2 found 


A 


B 


C 


D By the Rules of the 


TY Ilues. 0 
found againſt the Defendants they ſhall be found Guilty of a joint 


Treſpaſs, for which there needs but one Iſſue to be jo 


It the Defendant pleads to Iſſue, and the Plaintiff 
neglects to enter it the ſame Term Iſſue is joined, 
the Defendant within the firſt five Days of the next 
Term may alter his Plea and plead de novo, any 
other Plea what he pleaſeth. Per Magiſtrum 
Liveſay, & alios, Oc. Paſeb. 21 Car. 2. Reg. 
It there be a Demurrer to an Evidence, the Fact 
is to be returned upon the Record, and appear to 
the Court, ſo that * may determine whether the 
Evidence appearing : 
maintain the Action; which, if it doth, they there- 
upon give Judgment for the Plaintiff; it not, then 
for the Defendant. , . 
hen a Juſtification is made by Force of a Cu- 
ſtom, the beſt Form of joining the Iſſue is to traverſe 
the Cuſtom particularly, and not the Cauſe gene- 
rally by de injuria ſua 88 Hob. 76. 

ourt, if the Plaintiff will 
not try his Iſſue after it is joined, in ſuch Time as 
he ought by the Courſe of the Court to do, the De- 
fendant may give him a Rule to enter, his Iſſue, 
which if he doth not enter, then the Defendant 
will nonſuit him: If the Plaintiff doth enter it, 


efore them is fufficient to 


1 1 
4 tog 


ined. 

If Defendant | pleads: 
to Iſſue, and Plaintiff 
neglects to enter it, 
Deteridant may plead de 
novo. TAR 


- 


On Demurrer to Evi- 
dence, the Fact muſt, be 
returned upon the Re- 
cord, that the Court 
may determine concern- 
ing it. 


How to join Iſſue 
when juſtification is 
made by Force of a 
Cuſtom. = i 


If the Plaintiff will 
not try the Iſſue after it 
is join'd, the Defendant 
may give him a Rule to 
enter it; which if the 
Plaintiff doth nor, he 
ſhall be nonſuit. 


and give the Defendant's Attorney a Note of his Number-Roll, then 
the Defendant may give a Rule to try it by Proviſo: Hill. 22 Car. 
B. R. That he may free himſelf, if he can, of the Danger and Trouble 
he may be ſubje& to by the depending of the Action brought againſt 
him, and to recover his Coſts for his unjuſt Vexation. This is given 


by the Statute 


4 


E A Judgment may be entered as to one Part of an 


F 


redditum fuerit pro quer. 


Iſſue, and a Nolle proſequi to another Part of the 
ſame Iſſue: 8 Car. B. R. This is only where 
the Iſſue may be divided. A Nolle proſequi is when 
the Plaintiff cauſes it to be entred upon the Roll that 
he will proſecute no farther, and is as much as to 
ſay in Latin, Nolo ulterius proſequi. 1 
.. Where there is a Demurrer to one Part of the 
Declaration, and an Iſſue to the other Part, the 
Trial of it may be either before or after the arguing 
of the Demurrer, at the Election of the Plaintiff: 
Pa ſc h. 23 Car. B. R. For the Demurrer and the Iſſue 
have no Dependency one upon the other; for one 


CY 


Judgment may be 
enter'd as to one Par: 
of an Iſſue, and a Nolte 
proſequi to another Parr 
of it. 


Demurrex to one 
Part of a Declaration; 
and Iſſue to the other 
Part: It is at the Plain- 
tift®s. Election to try 
the Iſſue firſt, or argue 
the Demurrer. 


Part concerns Matter of Fact, and the other Matter in Law : But if 


the Iſſue be tried firſt, then the Diſtringas Jur. muſt be tam ad rriandum 


Vol. II. 


exitum inter partes junctum quam ad inquirendum de dampnis ft judiciun: 


nd the Jury muſt, if they find the Iſſue for 
T | 


tha 


110 Iſſues. 
the Plaintiff, give Damages upon the Iſſue, and Damages upon the In- 
uiry, ſeverally; but ib they find the Iffue for the Defendant, then 
they muſt afleſs Damages upon the Inquiry; and if the Court gives 
Judgment for the Plaintiff upon the Demurrer, he ſhall have his Cofts 
and Damages; but the Defendant ſhall have no Coſts upon the Iſſue 
found for him. | 
Ine taken uon 2 I Iſſue be taken upon a Dilatory, & c. and found A 
Dilatory, Be. and found againſt the Defendant, final and peremptory Judz- 
> ny Fs Defendant, ment ſhall be given; otherwiſe it is upon a Demur- 
1 75 therwiſe upon rer. Raym. 118. 
9 | Ik the Bar be good and the Replication naught, B 
e icati 
| 4 — nod. — and Iſſue be taken upon it, they ſhall replead w the 
- 1 r and the Bar remains; and ſo if the 
Replication, and the Bat be good, and the Replication good, and the Re- 
Bar remains. joinder 3 and Iſſue taken upon it, they ſhall 
replead to the Rejoinder, and the Bar and Replica- 
tion remain: But if the Bar is naught, and the Replication good, and 
Iſſue taken upon it, they ſhall replead for the whole anew, becauſe 
the Bar was naught. Raym. * * i 
15 „here Judgment was given, notwithſtandi 
ho Verkmow g 4 ſeveral Variances between the Declaration and Re: 1 
tween the Declaration plication, 1 Saund. 118, 119. 
2 Every Iſſue ought to be certain and ſingle, and D 
Every Iſſue ought to joined upon the moſt material Thing in the Cauſe 
be certain and ſingle. depending, that all the Matter in Queſtion between 
the Parties may be tried : Hill. 23 Car. B. R. For elfe the Trial will 
prove to little Purpoſe, becauſe the Matter in Queſtion will reſt un- 
determined. | 
| In an Action for Damages according to the Loſs E, 
1 — which the Plaintiff hath ſuſtained, every Part ought 
be put in Iſſue. to be put in Iſſue : 2 Saumnd. 206. 1 Sand. 269. 
| Iſſue ſhall be taken upon the moſt material Point. 
I Saund. 22. 
| When Iſſue is joined If an Iſſue be once joined between the Parties, F 
it cannot be waved, thisIfſue cannot afterwards be waved the ſame Term, 
both Parties. if it be a good Iſſue, except both Parties do conſent 
unto it, although the Iſſue be but in Paper, and not 
engroſſed in Parchment : Trin. 24 Car. B. R. Therefore it is good to 
be well adviſed before the 1 be ue. ; | 
ere The Place ought not to be made Part of the 
* 5 Ti Ifſue in a tranſitory Action; as an Action upon the 5 
in tranſitory Actions. Caſe for Words, Indebitatus aſſumpſit, & c. but all 


Ejectments, Treſpaſs Quare clauſum fregit, Actions 
upon Penal Statutes, &*c. muſt be 2 in the —.— County: 
Trin. 24 Car. B. R. For the Place in tranſitory Actions is not mate- 
rial, as it is in a real and mixt Action, and the other before- mentioned 
Actions. | | 

Where 


; Iſtues. 114 


| | a | n Were the Day 
1 _ Where the Day or Place of a Demiſe ought, not Place o the Beit 


to be any Part of the Iſſue. 2 Saund. 317, 318. nut nor be Farc of the 


B An immaterial Iſſue joined, which will not bring An immaterial Ie 
M. . in Queſtion to he tried, is not helped diet. d after Ver- 
after Verdict, hy the Statute of Feofails, but there 
muſt be a 3 : But an unformal Iſſue, as Non infregit Conven- 
tionem, is after a Verdict aided, by the Statute; and ſo it was adjudg'd 
Mich. 18 Car. 2. Reg. in B. R. inter Walſingham G. Combe, Intratur 
Trin. 17 Car. Rot. 1575. Hill. 1649. Paſch. 1650. 4 Maii, B. S. For 
this is Matter of Subſtance; for if there was no Iſſue there could be no 
Verdict; and ſo it is, as if nothing were done in the Cauſe; and 
peg” there muſt be a new Pleading to bring the Matter in Queſtion 
to an Iſſue. - 

C That Iflue ſhall be taken upon a Nul tiel Record. How to take Iſſue on 
pleaded > 1 Sand. 99. How it ſhall be taken where $4974: 
one pleads, that no ſuch Writ iſſued, and the other 
ſays to the contrary. 2 Lia w. 1272. 

D Tn an Action upon the Caſe for Service perform- In Caſe for Service, 
ed for a Time certain, the Defendant ought to put the whole Time mult 
in Mic * the Time alledged in the Declaration. Put in Lale 
Bid. 268, 269. 

E Che Stat. of 32 H. 8. cap. 30. helps misjoining 32 Y, 8. cap. 30. 

of Iſſues. 

; F Every Iſſue conſiſts of an Affirmative and Nega- Every Iſſue conſiſts 

= tive: I Saund. 338. Where Iſſue ought to be nk Affirmative and 

joined _ a Negative without any Rejoinder to it. ws e 
I Lutw. 623. 

G An Affirmative on the one Part, and a Negative An Affirmative on 

$ on the other Part, altho* it be but an implied Ne- __ Ne dot = 

gative, do make a good Iſſue: 15 Maii, Paſch. 1650. — 4 + 9885 

B. S. For an implied Negative doth deny what is Iſſue. | 

affirmed, although not ſo plainly as an expreſs Negative doth ; and 

fo there is a Negative and an Affirmative to make an Iſlue. 

1 H (here a good Iſſue is offered to the Defendant, 

he ought not to plead over: 1 Saund. So MM. tmc * 
he pleads over the Plaintiff ſhall have Judgment. 1 bs 


r 
GET 


= KA 
| I . If there be any Difference when an Iflue is with Difference when an 
an Abſque hoc, or not. 2 Latw. 1 139. Iſſbe is with an A#/que 


K When a Plea is pleaded to the Plaintiff's Decla- 3 
ration, and the Plaintiff's Attorney's Hand is ſet to hos: Pl aud 

this Plea, then the Iſſue is joined betwixt the Plain- Defendant. 

tiff and Defendant, and not before: 6 Feb. 1650. B. S. For then both 

Parties are agreed of the Matter in Queſtion betwixt them. Oniære. 
By Glyn Chief Juſtice ; Hill. 1655. It hath been 3 


held, That to plead Non eſt fatum is a general Iſſue neta! 5 fn 1 
in an Action of Covenant. of Covenant. 
If 


112 | | Iſſues. 
Several Iſſues join d, Ik ſeveral Iſſues are joined, and the Jury give a A 
and Verdict ja. difean. Verdict but as to one of them, the Whole is diſcon- 
ind. | tinued. eee e e eee TE 
. on gin ons here a Man hath Title to Land, and an Action B 
who has Title to Land, of Treſpaſs is brought againſt him, he needs not to 
he muſt plead NotGuil- plead his Title, but Not Guilty, and give his Title 
ne his Title in Evidence; but if he ſhould plead his Title, he 
muſt give Colour to the Plaintiff, or otherwiſe his 


Plea will amount to no more than a Not Guilty; and wherever a Man 


pleads ſpecially when it amounts but to a General Iſſue, it is naught 
upon a Special Demurrer. 1 3 RR 
Arie doen Ahete 2 Plea is naught, ſo that the Plaintiff c 
* 2 takes might have demurred upon it and doth not, but takes 
Iſſue on an ill Plea, and Iſſue, and it is found for the Defendant; this is aided 
it be found * yp 455 by the Statute of Feofails, and the Defendant ſhall 
the Statute of Jeofails. have his Judgment 5 Cr 0. Elig. 455. 5 Re wok 80 
likewiſe it is where the Replication is naught, and Hue is taken upon 
it, and found for the Plaintiff. Cro. = 312, va 2 
a The Plea in Debt was, That there were no clear D 
5 A becaufe Profits. Repl'. That the Profits were 20 J. Rejoinder, 
the Verdi found a That there was not any clear Profits; and Iſſue 
— Tat hich. the thereupon. Verdict, That there were clear Profits 
ply'd, tho it was not as the Plaintiff had replied, and the Verdict and 
help'd by the Statute of Judgment reverſed,” becauſe the Replication did not 
JR" ſhew that there were any clear Profits; and the 
Verdi&, That there were clear Profits as the Plaintiff had replied, and 
he had not ſo replied; and this not cured by any Statute of Feofails. 
2 Lev. 153. vid. Raym. 458. — . — Fe. 

When to enter the Af the Defendant gives the Plaintiff a Rule to en- E 
Cauſe in London and Mid. ter his Iſſue, the Action lying in London or Middle- 
aleſex, upon a Rule ſex, the Plaintiff muſt bring his Record into the 
Ns ſe i 2 Office within four Days after Notice of the Rule, 

and give the Plaintiff's Attorney a Note of the Num- 

ber-Roll : And if the Action lies in the Country, he muſt bring it in 

before the Continuance Day of the Term; and alſo give a Note of the 
Number-Roll to the Plaintiff's Attorney; and in Default thereof the 

Plaintiff ſhall be nonſuited. In Cauſes in London and Middleſex the 

Defendant cannot give the Plaintiff a Rule to enter 

Rule to try by Pro- his Iſſue, or to try the Cauſe per Proviſo the ſame 

— Term that Iſſue is joined, but the next Term fol- 

| lowing he may. | | Sd 

Tuo Iſſues, one good, Ik there be two Iſſues joined in one Cauſe, and F 


and the other bad, and 5 | 2 
entire Damages, it is One of them is a good Iſſue and well joined, and the 


erroneous: But if ſeve- other is not a good Iſſue but ill joined; and upon 


— 8 ir may de Trial of the Cauſe entire Damages are given upon 

both the Iſſues; this is erroneous : But if ſeveral 
Damages be found, viz. ſo much upon the good Iſſue, and fo much 
upon the bad, the Plaintiff may releaſe the bad Damages, and take 


Judgment for the reſt. 
N There 


5 Iſſues. 113 


A There there is an Iſſue upon Not Guilty, and Where there is an 


Iſſue upon Not Guilty 


here are other Iſſues upon Juſtifications, the Trial and fereral other Special 


of the Iſſue of Not Guilty is but Matter of Form, Iſſues, how to be. 
and the Subſtance is upon the ſpecial Matter. Coo. 


Fac. 599. 


B Upon an Iſſue to part, and a Demurrer to part, The Iſſue may be 


q tried before the ſudg- 
the Iiſue may be tried before the Judgment be had keto Bagger che Ju 18— 


in the Demurrer, with a Conditional finding and had. How the Damages 
Conditional Damages. See the Awarding of the to be found. 


Venire in this Caſe in Title Demurrer. 


C @Tahen a general Plea, as Non Gerke Non Cul. When the Ifſue is 


ASL 3 a joined upon pleading of 
c. is pleaded to the Plaintiff's Declaration, and 3 — Plea, — +. Nox 


the Defendant's Attorney's Hand is ſet to this Plea, nor. 


and the Plaintiff's Attorney is paid by the Defen- 
dant's Attorney for the entering of the Plea, and for the Warrant of At- 


torney ; then the Iſſue is joined betwixt the Plaintiff and Defendant in 
that Action, and not before: But in Caſe of ſpecial Pleading, after the 
Iſſue or Demurrer is drawn up in Paper, then the Paper-Book muſt be 
delivered to the Defendant's Attorney, who is to pay his Part for the 


Entry thereof, and for the gang th the Warrant of Attorney; and 


D To traverſe, that a Writ of Error adhuc pendet, 


E 


7 4 


F 


1 


K 
L 


when that is paid, then, and not before, the Iſſue upon the Pleadings 


or Demurrer are joined; for then both Parties are agreed upon the De- 


termination of the Matter in Queſtion betwixt them. 
To traverſe that a 
. hag + Woes oh, ep £ Writ of Error adhuc 
is naught ; becauſe it is the putting of a Matter of „e, is 99 
Record to be tried by a Jury. 4 Anne B. R. oy y 
I the Subſtance of the Iſſue is ſufficient to entitle. If the Subſtance of 
the Plaintiff to his Action, it is all one as if it had 1 Tue be 2 
been with an Abſque hoc, viz. a Traverſe. Lutw., verſe. ö 
1139. 1 TH $ 16 47 ; = 24 | : 
_ Upon a General Iſſue in Waſte, the Plaintiff muſt The Plaintiff muſt 
ſhew his Title. Lutw. 1547. . Lt 2 his Title upon a 
2 222 ö LE 23: ; eneral Iſſue in Waſte. 
Matter amounting to the General Iſſue and Spe- Maner amounting to 


| cial Matter of Juſtification joined in one entire Plea, the General Ifſue and 


Special Matter joined 


and good. 3 Lev. 14. together, and good. 


is two Negatives, viz. The Declaration aſſigns a: tionem, is naught. 
Breach in Non Nur which cannot be anſwer'd with a Non Infre- 
ut this will be good after a Verdict, it being only an 


git: 3 Lev. 19. 
rmal, not an Immaterial Iſſue. 


- 


In Debt the Defendant may plead a Releaſe, or Releaſe. 
give it in Evidence on the General Iflues of Nil 
debit. Salk. 394. ; | 

So in Aſumpſit he may plead Payment, or give Payment. 
it in Evidence on Non 4 _ 1524. X hs pea 
Bet it was held that Performance in Aſumpſit Performance. 


amounts to the General Iſſue. Bid. 
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114 
In Trefpaſs a Plea, that it was the Horſe of A 
General Iſſue. F. S. and the Plaintiff took and impounded it, and 
- that the Defendant took him by Replevin amounts 
to the General Iſſue. Salk. 344. 
The like. Df Iſſues General, and where a Plea: will not B 
amount to the General Iffue. See Carth. 188, 381. 
Ifue immaterial. An Iſſue immaterial, and yet there ſhall be no C 
| Repleader. Ibid. 371. 
Informal. If Informal tis ed by a Verdi. 3 Salk. 107. D 
An Iflue cannot be joined upon two Negatives. E 
Did. 
Affirmative and Ne- Tho' the Matter is contradictory, yet there muſt F 
gative. be an Affirmative and a Negative. hid. 208. 
Iſſue immaterial. CUhere the Iſſue is immaterial, and where not, G 
| Ibid. 121, 208. 
The like. Where an Iſſue is joined upon an immaterial H 


Thing, if *tis found for the Plaintiff he ſhall have 
Judgment. Jbid. 305. 
Repleader. But where *tis taken upon an wunden Tra- I 
verſe there muſt be a Repleader. id. 
'Tis Informal if he Words Super patriam are K 
omitted, Thid. 209. 
Concluſion of Pleas. here there is an Affirmative and Negative, L 
| the Pleading muſt conclude to the Country, and 
not with hoc paratus eft verificare. bid. 210. 


Ifue informal. 


Waive of Plea. Where the General Iſſue is pleaded and not en- M 
tered, the — F _ TS it within four 
Days of the Term and lead f pecially ; lead in Abatement 
he may waive it, and plead the mw 1 r "7 f, 294. 
Legality of a War- Where the ality of a Warrant muſt not be N 
rant. put in fue. Ibid. 354. 


DEE Where a Traverſe amounts to the General Iſſue 0 
ts _ ww M36 2-- * | 
Pare found for the here the Iſſue is Special, if Part be found for p 
Plaintiff. the Plaintiff it is well enough, for if the Defen- 
dant's Plea be falſe in Part, it is falſe in the Whole; 
but upon the General Iſſue all ought to be true, 
and found for the Defendant. Skin. 299. 
6 Mhere the Iſſue is immaterial, and where this Q 
Defendant ſhall not take Advantage of an ill Re- 
plication, Modern Caſes in Lew and Equity, 173 


17 
Iſſue Informal. An Informal Iſſue may be amended, but not R 
. where there is none or a void ſue. Bid. 376, 
377. 


Iſſues good or ill. What are good or ill Iſſues; and of the Iſſue on S 
* ad diem. Ibid. 346. 


Where 


Jſlues on Sheriffs, &cc. — 044 


Demurrer. 


Verdict. 


5 
* * "a . 
1 EY ”" Y n — K _—_— 
8 — — N - 
Ts 
. © %; 


Illues on Sheriffs, 6c. 


C FT Sſues on Sheriffs are the Sums of Yoney | . 
wherein he is amerced to the King ko the ies on Serif, 
not doing of his Duty in his Office: And 

they art called Iſſues, by Reaſan they are ta be 

leuien ant -of the Iſſues: and {2ofits' of the Sheriffs Lands, in 
caſe where he hath levien Boney upon an Etecution, and keeps 
it in his hands, and refufed to return his Crit, o2 any other 
Writ which he hath executed, . :. 


v The Court doth uſe, upon a Motion by an At- How to proceed to 
torney at the Side-Bar, to order ray he treble = 1 N 
Iſſues, xt they ſee Cauſe, to be ſet upon a Sheriffor of a Writ, or not bring 
other Officer, for not bringing in of the Body of ing in of the Body. 
the Party into Court upon a Cæpi Corpus retumned, 
ehen „„ 

E When a Sheriff is amerced in a great Sum ta How the Amerce- 
the King, and the Amercement is eſtreated into the ent t0 be. 
Exchequer; the King, upon Application made, will grant the Iſſues 
tothe Plaintiff, towards the Satisfaction of his Debt. Sm 88 

F When Iſſues are ſet upon à Sheriff or other The Court may diſ- 

Officer, by the Court, for the neglect of his Duty; chere the ues before 

and afterwards, upon ſome Reaſons ſhewn to the the Exchequer. f 

Court why they ſhould be taken off or diſcharged, 8 

if the Court thinks fit to diſcharge them: This Court may, before 
they are eſtreated into the Exchequer, which is always the laſt Day of 
every Term, make a Rule to diſcharge them; and they ought to be 
ſtruck out of the Eſtreat-Roll, otherwiſe Proceſs will iſſue out to levy 
theſe Iſſues, notwithſtanding they are diſcharged by the Order of 
Court: For as the Iſſues do appear upon the Record, ſo they cannot 

be diſcharged but upon Record. ' n | 
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Judges of the King's 
bach, bor made + 


udge acting cbntra- 
A 


Altering a Record. 
Judges to have a Pa- 


per of the Cauſes to be 
ſpoken to in Court. 


Judges, 


* * Jr's 


See Courts. 
; * 
Informations. Te 
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. 


A Judge of the King's.ench cannot be A 
| made by 'TUrit, but by ' Commiſſion 


under the G2eat Seal, but he map be 


= © diſcharged by Writ ſub magno ſigillo. 
q Edw. 4 13% „, „ 0551 54 ONE 313K) 


Thorpe, Judge of the King's Bench, was at the B 
Will of the King, for his Body, Lands and Goods, 
becauſe he had done a Thing contrary to his Oath. 
40 Edw. 3. 30 it. v1 ESORT 3701 | TI) 5 

Judge Ingbam was in miſericordia Regie, for C 
cauſing a Record to be razed, and making an 
Amercement of a poor Man, ſet at 65. 8 d. to be 
n, 56 eh ett > 

The Judges are to have a Paper of the Cauſes D 
which are to be ſpoken to in Court, with the At- 
tornies Names againſt each Cauſe, ſent unto them 


particularly at Five of the Clock in the Evening, the Day before they 
are to be ſpoken to in Court. Hill. 22 Car. B. R. That they may 
have Time to conſider of the Buſineſs of that Day, and prepare to 


ſpeak to it. 


Juſtices of Oyer and 
Terminer cannot try In- 
dictments not taken be- 
fore themſelves, but Ju- 
ſtices of Gaol- Delivery 
may. 3 4 


proceeding againſt, 


Juſtices of Oyer and Terminer cannot proceed to E 
try Perſons indicted upon Indictments not preferred 
before themſelves; but the Juſtices of Gaol- De- 
livery may: Trin. 23 Car. B. R. For the Juſtices of 
Gaol- Delivery have a more general Comniſſion for 
and trying of Malefactors, than the Commiſſioners 


of Oyer and Terminer have. 


3 


The 


© Laws 
* a 
E * 


Judges. 
A The Judges of the Common Law haye no ordi- 
nary Juriſdiction to examine Witneſſes in their 


B 


pay for ſuch Books in all ſuch Caſes. By Rolle, C. 
C The Judges of this Court declared, that the 
would not fit longer in Court than *till One a-cloc 


D Juffices of the King's Bench are the ſovereign 
Juſtices of Gaol Delivery, and Oyer and Terminex. 
9 Rep. 118. 6. 
E No Commiſſioners of Oyer and Terminer, or 
Gaol-Delivery, can by Law be the ſame Time in 
the ſame County where the King's Bench is fitting. 
Ibid. 
F Jt cannot be aſſigned for Error, that the Judge 
of the Marſhal's Court was not Judge, or not pre- 
ſent in Court when the Cauſe was tried. I Lev. 311. 
GC It was afligned for Error, That the Judge who 
tried the Cauſe, had not taken the Sacrament, Oaths, 
and Teſt; and held to be no Error. 2 Lev. 84. 
H There the Judge before whom the Cauſe is tried 
muſt make a Certificate to prevent Coſts, where 
ſeveral Pleas are pleaded, by the Statute 4 & 5 
Anne, ee Title Coſts. 
I Neither the Lord of Ancient Demeſne, nor of a 
Court-Baron, nor the Sheriff in a County-Court, 
are Judges, when the Plea is held by Writ of Right, 
by or Admeaſurement of Dower, Hundred- 
ourt, G. But the Suitors are by the Common 
Vol. II. H h 


Chambers; but by the Conſent of the Parties, and 
Rule of the Court, they may upon Interrogatories | ih 
exhibited in Writing, take their Depoſitions thereunto in Writing; 
and if Occaſion be, there may be croſs Examinations upon Interroga- 
. tories-exhibited, and there may be croſs Examinations of the Party: 
But ſome Things which a Judge of this Court doth act in his Chamber, as 
a Judge of this Court, are accounted as done in Court. Trin. 24 Car. 1. 
B. R. For it is in Order to the Proceedings in Court. 
TUhere there do ſpecial and doubtful Matters 
ariſe upon the reading of a Record, ſo that the 
Court is not (for the preſent) ſatisfied of the Law, IO 
the Court will order the ſame to be put into the Paper, and then the 
Attornies on both Sides ought to prepare Books, viz. Copies of the 
Record for the Judges, at the Clients equal Charge, that the Judges 
may upon View of the Record, the better conſider of the Matters in 
diſpute ; For it is the Courſe for the Attornies to make their Clients to 


in the Afternoon upon the laſt Day of the Term, and 
ſo they ſaid the Common Pleas had done. Trin. 
1651. B. S. This was, that the Attornies might 
not defer their Clients Buſineſs to the laſt of the Term, as too uſually 
ſome do, to the great Toil of the Court and their Clients. 
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Their Authority to 
examine Witneſſes in 
their Chambers. 


Copies of Records 10 
prepared for the 
Judges. 


Declaration of the 
Judges of B. R. con- 
cerning the Time of 
their Sitting the laſt 
Day of the Term. 


Bench are the ſole ſu- 
ſtices of Oyer and Ter- 
miner. 


No Commiſſioners of 
Oyer and Terminer where 
the King's Bench is ſit- 
ting. 


Juſtices of the is fr 


It cannot be aſſign'd 
for Error, That the 
1 — who gave the 
udgment, was no ſudge. 


Or had not taken the 
Oaths. 


Where the Judge muſt 
make a Certificate to 
prevent Coſts, by the 4 
t 5 Ynnx, cap, 


Who are Judges in An- 
cient Demeſne, Court- 
Barons, County-Courts, 
Oc. when the Plea is 
by Writ, 


Law 


— — — 


— , § ͤVU ⅛ v1 ¶ W oo 


118 | Judges. 
Law Judges of the Court. But in a Rediſſeiſin, and in the Torn, the 
Sheriff is Judge. 6 Rep. 11, = , 10 Jod 8 
in here a Reference is to the Judges on a Caſe A 
1 we 12 FR ” ſtated, no Writ of Error lies on their Judgment : 
= But if they certify their Reaſons, the Court may 
| conſider of it. Mod. Ca. adjudg d in the Court of Chanc | 


7 3. 
| The Mayor of H. committed for fiet in Judg- B 
hs pod ir where ment wide bs was Party, tho* by the C as the 
” only Judge there. Salk. 396 
Traverſe. Uhere one acts as Judge his Act is not tra- C 
2 aliter of an Officer as a Conſtable, Gc. 
Lidl. 
Error in Judgment. A Judge not anſwerable for Error in Judgment, D 
either by Action or Indictment. Ibid. 397. 
By-Laws. Mayo? and 8 of L. may limit Penal- E. 
ties of By-Laws to themſelves. Did. | 
Where to be ſued. But ſuch Penalties cannot be ſued for in the F 
Mayor's Court, aliter it the Mayor could be ſever- 
| ed. Bid. 398. | 
Abatement. - Mapoz is Head of the Corporation, and an G 


Action by them abates by his Death. Lid. 
Judges not to be ſued, And Judges not to be ſued for any Matter done I 
where. by them, unleſs malo animo. Carth. 492. 


Judgment. 


611990 


Judgment. 


| Iſſue. 

ury, 

Moztgage. 

| Holle Pꝛoſequi. 
Erroꝛ. 


Nonſuit. 
Execution. ! | Plea. 
'F teri F acias. ; | Reverſal. 


— 


Fe — 


* 
—— 


A IUdicium quaſi Juris dictum, the very Uoice of juagment, what. 
the Lat and Right; and therefoze Judicium ONO 
ſemper pro Veritate accipitur. The antient 
Wozds of Judgments are very ſignificant, 
viz. (Conſideratum eſt, &c.) becauſe Judgment is ever given by 
the Court upon due Conſideration had of the Recozd and Matter 


befoze them. Co. Lit. 39. a. 12 
B 2 Judgment upon a Nihil dicit could not be en- When a, Judgment 
ter'd by the Rules of the Court, until two Rules, 0 be 1 
each af them four Days, had been given in the Of- 
fice for the Defendant to plead ; the Reaſon of giving the two ſeveral 
four Days Rules is ſaid to be, That the Defendant might without a 
Special Imparlance plead any Thing in Abatement at any Time within 
the firſt four Days ; and if the Defendant had not pleaded within the 
firſt four Days, then the ſecond Rules were to plead within four Days 
more peremptorily, at which Time he could plead nothing but in Bar; 
but the Practice is much altered. Vide Title Declarations. 


Ak the Defendant's Attorney do enter a Plea for t the Defendant's 


his Client in the Office, the Plaintiff's Attorney Attorney enter a Plea 
cannot enter a Judgment againſt the Defendant up- in theOtfice, the Plain- 
on a Nil dicit for Want of a Plea, altho' the Plea ©. ND 
be not given unto him by the Defendant's Attorney: a Nikil dict. 
Mich. 22 Car. B. R. and Paſch. 24. B. R. For the ä 
Office is the Place where the Attorneys on both Sides are to inform 
themſolves of the Proceedings in their Clients Cauſes; and the Deli- 
very of Declarations and Pleas, & c. by one Attorney to another in 
their 
3 


| 
| 


N Judgment. 
their Clients Cauſes is rather Matter of Courteſy and Civility, than 
of any Neceſſity or Duty; yet it is the uſual Practice to do it, and 


very rarely omitted. Quære, If Judgment may not be ſigned not- 
withſtanding, if the Defendant's Attorney has refuſed to pay for the 


Declaration, & c. 


3 Four Days after the Plaintiff's Attorney doth A 
QFhimif's Anome7 | 5 lte Poſeartiens the- Court, if the Rule for 
four Days after he judgment is out, he may enter Judgment for 
vrings the Feſtes into his Client by the Courſe of the Court. Mich. 
: 22 Car. B. R. Except the Defendant do then, 
or before, move ſomething to the Court; in Arreſt and Stay of Judg- 
ment ; but no Un upon a Verdict ought to be entered until a 
Rule given, an ule out. e eee 
8 5 5 No Counſel ought'by the Rules of the Court to B 
no Motion 18 Arreg of move any Thing in Arreſt of Judgment, except the 
* except the Roll wherein tlie Judgment is entered, or the Poſtea, | 
uu Peftea be in be in Court: 22 Car. B. R, That the Court may 
; be ſatisfied that the Matter moved in Arreſt of 
Judgment is truly tecited from the Ræcord; for the Court will not 
rely upon the Al * 1 eee 3 1 | T 3 v c 
he Defendant hath all the Term wherein a Ver- 
Term in which « Ver. dict was given iu him, to bend any Thing fo | 
_ mo yu __ arreſt it, if the Plaintiff hath not giberr his four 
if hae fig he Plin Eil ues 3nd Bgned 10 101 464 2] Ba An 
1 ve ugn a it, or Hat, Wen n „ -—+ 
then he j» pit 1 f to his Writ of Etror; for the Judgment. is all 
ritt. > the Term wherein it was given, ih'the Breaſt of the 
Judges, altho' E be entered upon Record, = Term being but one Day 
e d MC. 
N 3 pod Ik a Verdict paſs for the Plaintiff, andthe Phin- D 
compel the Plaintiff to tiff Will not enter his Judgment upon this Verdict, 
enter his Judgment. otion of Court compel the 


the Defendant may by the 
5 Plaintiff to enter it; and fo it is of a Writ, of In- 
quir y of Damages. Trin. 22 Car. B. R. For the Plaintiff ought to be 
content with what the Law gives him; and if the Defendant might 
not compel the Plaintiff to enter it, he ſhould be hindered'from plead- 
ing it in Bar to another Action brought againſt him for the fame Cauſe 


8 


as the Law allows him to do. „„ 
bits retomable the A 2 Loſſec returnable in Court the laſt Day E 
laſt Day of the Tetm, of he T 1115 altho* the Defendant cannot have 

He Term, e . ert e (ere) de feat in Arreſt of Judgment ; 

tion in Arreſt be made pet by the Courſe of the Court Judgment may be 
the ſame Day it was re- given in the Cauſe the ſame Term, unleſs the De- 
mnie. fendant do move the Court the ſame Day it was 


. 


returnable in Arreſt of Judgment. Paſch. 24 Car. 
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A One may ſpeak in Arreſt of Judgment given up- e | 
on a Nibil 22 at any Time during the ſame Term M. ＋ Jul — 
that the Judgment was obtained, before Execution given on a Nikil dicit. 
taken out, if in Debt; or the filing of the Writ 
of Inquiry, if in Caſe : Mich. 22 Car. Paſch. 24 Car. B. R. For the 
Defendant is more favoured in a Judgment given againſt him upon a 
Nibil dicit, than where a Judgment is given againſt him upon a Ver- 
dict; becauſe jn the former Caſe he makes no Defence, but in the lat- 
ter Caſe 5 - 1 he ber 0 his BY 1 1 8 | 
B Ik a Verdict be given after the Term, altho' by be 
Adjournment, no judgment can be given upon that Fa og NE 4 Verdict 
Verdict, until the next Term following: For ſuch aber Term, fm 
Proceedings cannot be in the Vacation-time; for e 
the Judgment is the Act of the Court, and the Court ſits not but in 
Term; and until there is a Return of the Poſtea at the Day in Bank, 


no warrantable Judgment can be given. 

C Jn every Caſe the Plaintiff and Defendant ought 

to be in Hiſericordia, or elſe a Capiatur againſt 

them, unleſs the Defendant comes primo die placiti, 
and confeſſes the Action; for it is for the King's 

Benefit, and may be aſſigned for Error by either 

Party. Cro. Fac. 211. pl. 3. 1 Cro. 505. 

D A Miſericordia ie! in a Judgment for a Capi- 

atur was aſſignable for Error, altho? it was for the 

Benefit of the Party. 2 Saund. 47. Vide eund. 191, 

192, 193. But the Law is now alter'd. 

E A Judgment with a Capiatur is only for a Male- 
feazance. A Judgment in Miſericordia is in a Non- 

| feazance. Cro. Fac. 348. pl. 1. 224, 631. 

F @Qpon a Recovery in an Action where the Plain- 
tiff doth declare for a Thing done J & armis, the 
Judgment ought to be enter'd with a Capiatur for 
a Fine thereupon due to the King; upon which Re- 


which ſee at the End of this Paragraph. 
Caſe where the Planet lde wi 


until the Fine for the King is paid, is for the 
Breach of the publick Peace, which every Action 
1 &- armis doth imply: But Treſpaſſes on the 


the different Entry of the Judgments. 


Vol. It. 


G Note, This Capiatur in Treſpaſs, Ejectment, 

Aſſault, and Falſe Impriſonment, is now taken a- 

way by the Statute of 4 & 5 V. & M. cap. 12. 
I 1 


In e Judgment a 
Miſericordia or Capiatur, 
unleſs they come primo 
die placiti, 


A Miſericordiaenter'd 
for a —_— Is allign- 
able for Erros:; 


Whete it ſhall be Ca- 
Fiatur. 

Where it ſhall be in 
Miſericordia. 


Formerly, upon a 
Judgment in Treſpaſs, 
it was Capiatur; and in 
Caſe, Miſericordia. 


cord, Proceſs of Outlawry iſſues out of the Crown-Office againſt the 
Defendant; but Capiaturs are now taken away by Act of Parliament, 

But in Actions upon the 
s not to declare with a Vi & armis, there the 
Jadgment againſt the Defendant ought to be, that he be in Miſcricordia. 
The Capiatur, which is Impriſonment of the Party 


The Reaſon of the 
Capiatur in the Judg- 
ment. 


Cafe do not fo, and therefore the Party in thoſe Actions is only to be 
amerced, and not to be impriſoned or fined : And this is the Reaſon of 


In wha: Actions the 
Capiatur is taken away 
by the 

4&5 @,TXW.c.::. 


and 


ͤ—ũ4E—ĩ—6ę — — — —-—— 
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and there is in lieu thereof 6's. 8 
Fine before he ſigns the Judgtnen | now the Ent 
ment is only as far as tlie Capiatus leaving out, Fs 
Oc K. But note, AC 
Non eft fuctum pleaded, that being omitted out of the 


| wü 


ee 
ntered upon 


Where the Judgment 


againſt a Lord muſt be 
entered with a Capiatur. 


And where with a 
Miſericordia. 


| How to be upon a 
Penal Statute. 


- «Caſus omi ſſus out of 
the Act. 


If there be ſeveral 
Judgments againſt the 

— one may be 
reverſed, and the other 
continue in Force. 


Where in Battery a- 
gainſt ſeveral, and ſeve- 
ral Actions, ſeveral IC 


ſues and Verdicts; and 


Judgment upon Non 
infor matus againſt one, 
and a Writ of Inquiry 
awarded. x 


How the 


ad ment 
ſhall be. N. | 


Cob, who was the Non informatus Man 200 J. and 30 l. for 


| + 
r irnom. cot ; 
4p id to the Secondary for- the 
ent 3 and now the Entry of the Judg- 
predifhis defen- 


Mich. 8 . R apiatur muſt be 


ere a Peer pleads Non eff, fafum, and it is A 
againſt him, the Judgment muſt be, 9d 
capiatur for the Fine due to the King. Gro. Ez. 
Oo ep: Ha 
But where he pleads Non eff faftum, and after- B 
wards Relicta verificatione cognovit ationem, there 
it muſt be in Miſericordis. Ca. Face 64. ph 2. 
In an Action Qui tam upon a Penal Statute, if C 
it be for a Sum certain, the judgment muſt be en- 
tered with à Miſericardia; but Where it is De la- 
cito el Ge contemptus contra formaii Sta- 
tuti, Gr. there it ought to be . becauſe 
that is Cafus 1 K5 out of the Act, the Act ex- 
tending only to Treſpaſs and Ejectment, Aſſault 
and Impriſonment. : 25 rods 
Where there are feveral diſtin Judgments a- D 
gainſt the Defendant, one of thoſe Judgments may 
be reverſed as erroneous, and yet the other Judg- 
ments ſtand in Force. 21 Car, 2. B. R. Where 
the Damages are ſeveral, tho” the Coſts are entire. 
Hob. 5. But not where the Judgment is entire. 
Where in Battery againſt ſeveral, there are ſe- 
veral Declarations andIfſlues, and a Verdict for ſe- 
veral Damages, viz. 2001. againſt . Crocker, and 
200 J. againſt Cocker, and Judgment againſt them 
for Coſts to 30 J. Afterwards Judgment was giyen 


upon the ſame Declaration againſt Cob, upon a Nor 


informatus, and a Writ of Inquiry of Damages a- 
warded, and a Vic' non miſit bre The Judgment 
was entered, that it appeared to the Court that upon 
this Battery Damages were found againſt Crocker 
for 200 J. that the Plaintiff ſhould recover againſt 
{ts : 


And upon a Writ of Error this Judgment was affirmed, becauſe the 


20 Reaſons of the 
Judgment given by the 
& J. Cocks : 


Writ is entire; and the Defendants are all charged 
with, one Battery, altho* the Declarations were ſe- 
veral ; and the Declarations being with a Simul 
cum, {hews that they are joint Treſpaſſors, and 
therefore. the Damages given againſt the one ſhall 
ſerve, and may be taken againſt the other. Co. 
Fac. 348. pl. 2. 349. y 

I 


Treſpas 


Judgment. 


A Treſpaſs is brought againſt three; one lets it go” ihre, 


by Default, the other two plead Not guilty: Upon 
a Verdict, Damages are found ſeverally againſt the 
two who pleaded, viz. 1000 J. againſt one, and 
50 L. againſt the other: The Plaintiff enters a Nolle 
Proſequi, as to the Party againſt whom the Judg- 
ment by Default was, 


and againſt one of. the De- 
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one lets judgment 
by Pefalt 5 


Too pleaded Not 
guilty, and ſeveral Da- 


mages againſt chern. 

Nolle Proſequi as to 
him who let it go by 
Default. 


fendants againſt whom the 50/1. Damages was found; 
and Judgment was had againſt one only, vis. a- .ũ ... 
ainſt him whom the Recovery of 1000 J. was againſt; And held good. 
3 Mod. 101, to 103. See allo the Parliament Reports, fol. where it 
was affirmed. Vide Title Cerdi#, and Title Damages: And Pil- 
Ford's Caſe, 10 Rep. 117. g. and Heydin's Caſe, 11 Rep. 5, 6. | 
B Altho' the Defendants ſever themſelves by Plea, ho it is where Da. 
yet-when they are both found guilty of one and the mages are found ſeveral- 
Tame Battery, one Damages and Judgment ought to . 
have been given, and not ſeveral : And if ſeveral s wah 
Damages are found, there ought to be but one Judgment for the Da- 
mages; and he ought to make his Election againſt which he will take 
. Cro. Elig. 118. pl. 7. | L 7 
GY: three who plead 


- 


reſpaſs and Aſſault agai n 
ſeveral Pleas, and are found Guilty, and entire and pu. a Cree 
Damages given; and aſſigned for Error that the Iſſues entite ges 


Damages ought to have been found ſeverally; but 
the Judgment was affirmed. Cyo. Fac. 384. pl. 15. 
118. EW | | CV 
D Trover 
Guilty ſeverally for Part, and ſeverally Not guilty 
For the Reſidue, and entire Coſts; and one Ideo in 
mi ſericordia againſt the two Defendants, and one 
"Teo in miſericordia againſt the Plaintiff pro falſo nale Judgment 
<clamore : And inſiſted upon for Error, that it being ; 
a joint Converſion, they ought to have been both 
found guilty jointly, and not to have been ſevered 
in the Verdict and aſſeſſing of Damages; or if they 
might be ſevered, the Plaintiff ought to have built 0 fie? 
the Damages given againſt one of them; as it is in Heydon's Caſe. 
II Rep. 5. b.  Curia, The Plaintiff ſhall have ſeveral Damages; for 
being found er guilty of ſeveral Parcels converted, he ſhall 
have Judgment accordingly : And it is not like Heydon's Caſe, where 
there was but one joint and ſole Battery; there, tho? ſeverally found, 
pet the Plaintiff ought to take his Judgment but for one of the Da- 
mages; but when the Treſpaſs is ſeveral, and ſo found, as here, the 
Plaintiff ſhall recover according to the Verdict ; ſo this being, ſeveral- 
| 4 found, and the Converſion by them ſeverally of ſeveral Things, the 
Damages are well afleſs'd ſeverally, and the Plaintiff ſhall have Judg- 
ment againſt them ſeverally for Damages, according to the Verdict; 


given; and good. 


againſt two Defendants who were found Trover againſt two, 

who plead ſeverally, and | 
are ſeverally found Guil- | 
ty and ſeveral Damages. 


And the Difference 
between a joint Batte- 
ry and a Treſpaſs for 


1 


124 
alſo the 
pl. 8. 55. 


Damages mon 4 
rally upon two Iſſues 
— ir ſhould have 


been but upon one. 


ſhould- not have been Damages for the Aſſault, it being 
firſt Iſſue: And Judgment was revers'd, 


Title Nolle Pzoſequi. 


Trover againſt three, 
one pleads Not Guilty, 
the others Specially, to 
which is a Demurrer. 


The Iſſue is tried, 
and the Plaintiff hath a 
Verdict. | 


A Nolle Proſequi is en- 
tered againſt the other 
Iwo, ow it is. | 


When the Nolle 7 * 
equi diſcharges the 
1 of Action, and when 
nor, 


How the Judgment 


muſt be in Trover a- 
aint the Baron and 
eme, for the Conver- 

fion of the Feme after 

e. 


Baron and Feme muſt 


be in miſericordia. 


Where capiantur. 


How the Judgmen t 
mall be where in an 


Ejectment againſt Ba- 


ron and Feme, the Ba- 
ron dies after the Niſi 
prius, and before the 
Day in Bank. 


How to be in Treſ- 
paſs, Part for the Plain- 


tiff, and Reſidue for the 


Defendanr. 


fendant capiatur; and the Plaintiff in miſericordia 
fro reſidua : And aſſigned for Error 


1 


Judgments in miſericordia were well entered. ' Co, Car. 54. / 


— 


Aﬀault, Battery, and Wounding; quoad 'the A 
Battery and Wounding Not guilty, and quoad the 
Afault, Juſtification ; Both Iſſues found againſt the 
Defendant, and for the Battery and Wounding Six- 
pence, and for the Aſſault a Penny; whereas there 
included in the 
Cro. Face 251. pl. 5. See 


In an Action of Trover againſt three, one pleads 
Not guilty, the other two ſpecially ; the Plaintiff 
demurs to their Special Plea and tries his Iſſue, and 
hath a Verdi& and Judgment thereupon ; after- 
wards, before Judgment againſt the other two, the 
Plaintiff enters a Nolle Proſequi : And held, That 
if the Nolle Proſequi had been before the Judgment, 
it had diſcharged the whole Action; for it had 
been in the Nature 'of a Releaſe in Law to the 


other; ſo alſo it had, if the Judgment had been 


B 


againſt them all, and the Plaintiff had entered the 


Nolle Proſequi for the two; for a Nonſuit or Re- 
leaſe, or other Diſcharge of one, diſcharges the 
reſt, Hob. 70. See Title Nolle Hꝛoſequi. 
Trover againſt Baron and Feme, for the Trover C 
and Converſion of the Feme, during the Coverture ; 
Part found for the Plaintiff, and Part for the Defen- 
dant: And Judgment that the Feme ſit in miſeri- 


cordia, and that the Plaintiff pro falſo clamore ſuo 
quoad reſiduum unde Defe 1 2 exiſtunt, 
ſit in miſericordia : And aſſigned for Error that the 


Feme was in miſericordia, whereas it ought to be 


the Baron and Feme ſint in miſericordia, and ſo it 


is in Treſpaſs quod the Baron and Feme capiantur. 
Ejetinent againſt Baronand Feme, both are found D 
guilty ; the Baron dies ſince the Miſi prius, and be- 
fore the Day in Bank, becauſe it is in the Nature of 
an Action of Treſpaſs, and the Feme is charged for 
her own Act: Adjudged that the Action did conti- 
nue againſt her, and Judgment was enter'd againſt 
her ſole, becauſe her Huſband was dead. Cro. Fac. 
356. pl. 12. fs 
Treſpaſs for taking 


away of Goods; the Ver- E 
dict found Part for 


e Plaintiff and Part for the 


Defendant; and the Judgment was entered that 
he recover his Damages for the Part & quod De- 
alſo clamore 
il capiat per 

billam 


0 
that it ſhould — 


3 — — — 


billam pro 
| Caſe 936. 3 Nil ei { | 
A Treſpaſs againſt two, one pleads Sage 6 


- 


the- Special Plea, and Judgment for the Plaintiff, 
and a Weir of Inquiry of WA ; the Plaintiff 
may take his Judgment for theft 


care to enter his Judgment before he relinquiſhes 
his Action. 3 „ ad ox ot 5 

4 t againſt three as Executors; one appears 
by 5 * — and confeſſes the Action; and 
Judgment quod recuperet dehitum againſt the three, 
and have Execution againſt them de bonis teftatoris 
in their Hands, Si tantum, &:c. and the Damages 
De bonis propmis of him who appeared, and Miſe- 


ricordlia againſt them all; then there iſſued out a 


Sei. f. Inquiry, and a Devaſtavit found, and a Sci. 

fu. iſſued out, and two Nicbills returned. Exe- 

cution was ſued againſt them all, and aſſigned for 

C That the 922 was upon the Summons, 
and not upon the 

9E. 8. Caps a+ 


D Ste Jud Py Nil dicit againſt one Defen- 
OL in 


Lear and Day had been paſt, no Execution could 
Have been ſued out upon any Judgment, but the 
Remedy to recoyer the Money due thereupon was 
by Action of Debt; but that Statute hath nqw. gi- 
ven a Scire facius. Frig et 6 os 

| If a judgment he given which is erronequs, and 
the Plaintiff do take out a Svire facias upon that 
Judgment, and have Judgment upon that Scire fa- 
cias; the Judgment upon that Scire facias is erro- 
nequs alſo. Iſich. 22 Car. B. R. For if the Foun- 


* 
reſiduo. Sed unn allacatur; and it was affirmed. Moor. 


the 


E and re- 
linquiſh his Action as to the Iſſue; but ſer him take 


grand Diſtreſs, and ſo out of 


not within the Statute. 
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What the Plaintiff 


Je 


Debtagainſt three Exe- 
cutors, one appears u 
on the Summons, 3.4 


confeſſes the Action and 


Judgment againſt all 
Hire ad * 4 De 
Sonis teſtator ſi, Oc. Et 
i non the Damages de bo- 
nit propriis of him who 
appeared ; and a Sci. fi. 
Inquiry againſt them all, 
and a De vaſtavit found, 
and Judgment upon the 


. Sci. fa. 


And upon a Writ of 


Error reverſed, becauſe 


9 E. 3. cap, Zo 
udgment againſt one 


_ Defendant by Ni dicit, 


as to Part of the Tr.(- 


E Befoze the Statute of 13 Eliz. cap. 45. if the 


* may be ſued 
out after the Lear and 
Day, by Stat. 13 Eliz. 


cap. 45. 


If a Sci. fa. be taken 
out on an erroneous 
Judgment, and the Plain- 
tiff have Judgment upon 
it, it is exfoneous alſo. 


dation be naught, that which is built upon it muſt needs fall; and 
here the firſt Judgment is the Ground of the ſecond; which being er- 
roneous, / the ſecond cannot he god; but the Defendant muſt bring 
his Writ of Error tam in ręullitione Fudicii quam in adjudicatione exe- 


cutionis ſuper judicium illud. | 
G Judgment given by Default upon a Soire f 
retorned againſt one not ſubject to the 
ment, ſhall bind him. Raymn. 19. 


Vol. II. VVV oor or lll 


I Judg- 


udgment by De ault 
iP $5. fa, ſhall bind a 


Man, tho' he was nor 


ſubje t to the firſt Judg- 
mant. 


If 


— A Os 
—— ä — 


# 


e 
Judgment. 
88 vl Tf the Defendant gives a Judgment with Stay A 
or) e of Execution till a certain 7 . Plaintiff rey 2 
rain Day; yet Plaintiff notwithſtanding ſuch Stay of Execution, ſue: forth 
e b den 7 Copies, or . Fe: into the County where the 
Day. Action is laid, returnable before that Day, to ena- 

; dle him at that Day to take a Te-Patim' againſt the 
Defendant ; but he ſhall not in that Caſe ſue out a Capias to warrant 
a Scire facias againſt the Bail, unleſs by ſpecial Agreement, becauſe it 
is to the Prejudice of a third Perſon ;* and the "Capias ad Satisfacien- 
dum, in that Caſe, ought to be delivered to the Sheriff four- Days be- 
fore the Return be paſt, and after the Return thereof, to be filed. Per 
Magiſtrum Liveſay, & alios, &c. Paſch. 21 Car. 2. Regis. 
If » Man de ne., here there is a Judgment againſt the Anceſtor, B 
at the Return of the and a Sci. fi. iſſues out againſt the Heir and Terte- 
Sci. fa, plead a Releale, nants, and the Heir and Tertenants are returned 
e — A le win ſummoned; and the Heir hath a Releaſe by him 
be barret. which he doth not plead; but Judgment is fad a- 

. gainſt him by Default; this Judgment will ſtand 
good againſt him: And an Audita Querela will not lie, becauſe he 
might well have pleaded his Releaſe; and he having once flipt that 
Opportunity, ſhall be for ever forecloſed; but if he had not been re- 
turned ſummoned, an Audita 8 then well lie. 
© When the Plaintiff . Ik a Judgment be obtained, but the. Plaintiff C 
cannot have Execution doth not take out Execution upon this Judgment 
upon a Judgment till in a Year and a Day next after the Judgment 
Day. 9 given, the Plaintiff cannot then take out Execution 

until he hath revived this Judgment by a Sci. fa. 

which Sei. fu. is to give Notice to the Defendant, to ſhew Cauſe Why 
the Plaintiff ſhould not take out Execution upon the Judgment: 
Wich Writ he may have without Motion by the 

But muſt have his Courſe of the Court, if the Judgment be under 

Sci. fa. ten Years ſtanding ; but if the Judgment be above 
ten Years ſtanding, and no Execution hath been 
taken out, ſuch a Judgment cannot be revived by 
i But then muſt have 2. Sci. fa. Without a Motion and Leave of the 
WW: 1 a &i. fa. Court: But the Court doth not uſe to deny a Sci. 
| Fa. in ſuch a Caſe. IF 
How, to continue an But if the Plaintiff ſues out either a Fieri fa- D 
"ll e ad es ee or Elegit, and gets 
| ___ OW them returned, and enters them upon the Roll, 
| and then files them, he may at any Time continue them on upon the 
Roll, and. have either a Beri Facias, Capias ad ſatisfaciendum, or 
Elegit, without a Sci. fa. 8 | | 
How the Proccedines „ Uhere a Writ of Error is brought returnable in E 
gs 2 ut | | . 0 : 
are upon a Writ of Ex- Parliament upon 2a Judgment given in this Court, 
ror in Farliament. and the Judgment is affirmed or reverſed in Parlia- 
ment: There comes then an Order from the Houſe 
of Lords, directed to this Court, ſignifying either 
„ the 
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. 


Judgment. | 127 
the Affirmation or Reverſal of the Judgment, which Ho it is, when the 
Affirmation or Reverſal is enterd upon the Record Tome nd Ape or 
from whence the Writ of Error was tranſcribed?d? en. 
ſo. that this Court may, if affirmed, award Execution thereupon ; if 
wevers'd award a Writ of Sci. 1 for Reſtitution thereupon, if the 
Money be levied, or elſe give ſuch Judgment theteupon mente 
have been given. Hill. 23 Car. 1. B. R. For Execution ought a © 5 
to iſſue out of this Court, where the | nm ey was given, upon the 

affirming thereof; and the Writ of Error was only to try whether 
the Judgment was good; and not to alter the Way in making out of 
J ae 3 
A BP the Statute of 8 & 9 W. cap. IO... ſet. 6. Where the Plainiff 
For the better preventing of Vexatious' Suits, it is or Defendant die after 
enacted, That if any Plaintiff die after an Interlo- _ 1 057 
cutory, and before a Final Judgment, the Action not abate, 8 & 9 ddl. 
ſhall not abate, if ſuch Action might be originally cap. r0. Bett. 6. 
proſecuted and maintained by the Executors or Ad- 17 
miniſtrators of ſuch Plaintiff, . And if the Defendant die after ſuch 
Interlocutory Judgment, and before Final Judgment therein obtained, 
the ſaid Action ſhall not abate if ſuch Action might be originally pro- 
ſecuted or maintained againſt the Executors or Adminiſtrators of ſuch 
© Defendant. And that the Plaintiff, or, if he be dead after ſuch Inter- 
locutory Judgment, his Executors or Adminiſtrators, may have a &ci. 
fa. againſt the Defendant (if living) after ſuch Interlocutory Judg- 
ment ; or if he died after, then againſt his Executors or Adminiſtra- 
tors, to ſhew Cauſe why Damages in ſuch Action ſhould not be aſſeſſed 
and recovered by him or them. | | 
B And if the Defendant, his Executors or Adminiſtrators, ſhall appear 
at the Return of the Writ, and not ſhew any ſufficient Matter to arreſt 
the Final Judgment, or being returned, ſummoned, or after two Nichils 
returned ſhall make Default, then a Writ of Inquiry of Damages ſhall 
be awarded, which when executed and 62 aki 2 Final ſhall 
be given for the Plaintiff, his Executors or Adminiſtrators, proſecuting 
of ſuch Writ of Scire facias againſt ſuch Defendant, his Executors or 
J / ;- „ | | 
C That if there be two or more Plaintiffs or De- 1 
fendants, and if one or more of them ſhall die; if . I.... 
the Cauſe of ſuch Action ſhall ſurvive to the ſurvi- 
ving Plaintiff or Plaintifts, or againſt the ſurviving Defendant or De- 
fendants, the Writ or Action ſhall not be thereupon abated ; but ſuc]: 
Death being ſuggeſted upon the Record, the Action ſhall proceed at the 
Suit of the ſurviving Plaintiff or Plaintiffs againſt the ſurviving De- 
fendant or Defendants. | . a 
D @Uhere it appears to the Court that the Defen- Plaintiff ſhall not 
dant's Title is not good, but the Plaintiff. hath not 72% J=&gment, tho'rhe 
fet forth a good Title for himſelf in his Declara- not good, if his Decla- 
tion, the Court ſhall never give him Judgment: tion fer nor forth a 
For it is not ſufficient for the Plaintiff to ſay, that ny TR OO 


. SEN? the 


.*” 


* Pg 


the Defendant hath no Title, ge I have one; bb W 
mult eder by. his, 08 "Selig," ee dee ee 

j nt, if it appears by the Record of a A 
ict, That the Plaintiff had Priority of 


* " 
. 


F / 4 , " | x 37 > 
* . © 
T 28 | Jubg N 


Vaugh. 60. „ 


priegity af Podeion . In he 
found for the Plaimtiff 5 Ve 


and no Tile for the Pe. Paſſeflion, and no Title was found for the Defen- 
wn = Fg fall ant, the Plaintiff ſhall have Judgment, 2 Sound, 


TOY = "Nw V 2 | 
| The Court will v- Ik a Judgment be enter'd contrary to the Rule B 
cate à Judgment Far of of Court made to ſtay the Entry of it, the Court 
tered Contrary 10 upon Motion will vacate the Judgment, and puniſh 
colt of the Party that entered it. Mich. 22 Car. B. R. for 
WT, SA his Diſobedience to the Court. SG Dy 
There can be no Judge- QAhere a Verdict is imperfe&, there can be no C 
ment on an imperfect Judgment given upon it; but the Court will grant 
Vern anew Venire facias to ſummon another Jury ta try 
the Iſſue again: Mich. 23 Car. B. R. For the Parties ſhall not be 
compelled to go farther back in their Proceedings than where the 
Error was made, and that was by the Jury in finding an imperfe& 
Verdict. | og 
e , Suu in 14 An a Judgment given for the Plaintiff to recover D 
2 de — R N. a Sum 1 oney, the Sum muſt not be written in 
gures, it is Error. Figures; for if it be it is Error, but myſt be ex- 
. preſſed in Words at T Mich. 23 Car. B. R. 
For a Judgment conſifts in Words, and Words are made of Letters, 


1 


and not of Figures, which can ſpell nothing; and Figures . 


be alter'd. * « fads 8 . M* 
VE a Judgment be given upon an Iſſue tri in a E 
wig. If : Judgment be M in 
= he lle where Cauſe wherein there is alſo Matter of Law in diſ⸗- 
Matter of Law is de- pute upon another Iſſue depending in that Cauſe, 


pending in rior. yer before the Matter in Law be determined, yet the 
the Judgment is g E is good: Hill. 23 Car. B. R. For the 
85 uſes have no depending one upon the other. 
Entire Judgment can- [here a Judgment is entire it cannot be rever- F 
= be vod fed in Part, and ſtand good as to another Part; but 
: g N | 2 , IT; 
for the other Part. if it be not an entire Judgment it may: Trim. 
224 Car. B. R. For an entire Judgment cannot be 
divided to make one Part of it good, and another 
. Part of it to be erroneous. | 
If Declaration be But in an Action where Damages are to be re- G 
od in Part, and inſuf- covered, if the Declaration be good in Part, and 
hcieat in Part, and De. inſufficient in Part, and the Defendant demurs-up- 


fendant demurs to the a : | a. 
Whole, Plaintiff. ſhall the entire Declaration, the Plaintiff ſhall have 


gy OR OT ICS EA 


ok ada. Af ah. dere Abt ks % ded. * " * N 
N * c cr 8 | 
2 * * 4 4 k * a7 N * * : if ht" 


have Judgment for chat Judgment for that which is well laid, and ſhall be 
ey. Aobind Barti for the Reſidue: 2 Saund. 379, 380. Vide 


red fot the Reſidue. . 
ar TRI 1 Saund. 285, 286. Vide Poſtea. 
1 G5 : LORE 


If 


* ET * — " a a ; * N 
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A I an Avowry be inſufficient, and the find 
againſt the Avowant, Judgment ſhall not be rever- 


ſed for Error in the A in Bar, or other ſubſequent 
Proceedings. 2 Saund. 319. bd a6 
B It in Debt by Bill upon three Bonds, it appears 
that one of them is not forfeited, yet the Plaoti an ff 
ſhall have Judgment for the other two Bonds. 
1 Saund. 286. | 704 | 14.2 © 
C - Anv'if Debt be brought againſt e upon 
a Bond, and a ſimple Contract together, and 1 
demur upon the Whole Declaration, the Plain 
ſhall recover his Debt upon the Bond, and ſhall be 
"barred for the other. id. YE 


- Alſo, where in Debt upon the Statute of Uſury 
9 for two ſeveral twenty Pounds, the Plaintiff decla- 
red inſufficiently for one of them, the Plaintift 
after Verdict or Demurrer ſhall, recover the twen 


Pounds; for which he had well declared, and ſna 
be barr d for the other. IBU. 
E T there be three Replications, and one of Roa 

2 udg- 


| ſuperfluous, yet the Plaintiff, may have his Ju 
ment upon the two others, which are ſufficient; 
x Sad 338. 


0 d +» : 4 
- 


here in pleading an Award all that which is to 

: be performed — Part is omitted, the Plaintiff 
ſhall not have Judgment for the Non- performance 
of the Award. Idem 377. 
G Ik any Thing be enter'd in a Judgment, which 
is not mentioned in the Plaintiff's Declaration up- 
on which the Judgment is given, the Judgment is 
not good: Paſch. 1650. B. S. Becauſe it is in Part 
given for that which the Plaintiff ſued not for, and 
ſq the Court had no Conuſance of it, 5 

H Uhere it appears upon the whole Record, that 
the Plaintiff hath no Cauſe of Action, he ſhall ne- 
ver have Judgment. 8 Rep. 120. 133. . 
IT If a Judgment be unduly obtained, and ſuffi- 
cient Proof thereof be made unto the Court, the 
Court will vacate the Judgment, and reſtore the 
Party damnified by it to be in the ſame Condition 
that he was in before the Judgment, and often- 
times makes the Aggreſſor pay Colts. 55 
In an Avowry for Rent, Part was found for the 
Plaintiff, and Damages and Coſts, which ſhould not 
have been, and Part for the Avowant; the finding of 
Damages and Coſts for the Plaintiff, is void; for 
when Part is found for the Avowant, he ſhall have a 
8 mou Damages and Coſts. Cro. Fac. 473. pl. 3. 
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Avowry inſufficient 
and found againſt the A- 
vowant, Judgment ſhall 
not be reverſed for the 
Error in the Plea. + | ; + 


o 7:0 <0 24.4 

Debt upon three 
Bonds, one of them is 
not forfeited, yet Plain- 
tiff ſnall have fadgmbnc 
on the other two. 
Debt againſt Execu- 
tors upon 'a Bond and 
ſimple” Contract, they 
demur to the whole De- 
claration. , Plaintiff ſhall. 


recover his Debt upon 
Bond, and be barred for 


the other; 


Debt on the Statute 
of . Uſary fot two ſeve- 
ral Sums. Plaintiff de- 
n for 
one of them, he ſhall 
recover the other. 


Three Replicatiotis, 
one of them ſuperflu- 
2 5 _—_— Plaintiff 

ve udgment on 
the other two. | 
In pleading an A- 
ward, all to be done on 
one Part is omitted, 
Plaintiff ſhall not have 
Judgment for Non-per- 
rmance. 

If any Thing be en- 
tha in a Judgment 
that is not in the De- 
claration, the Judgment 
is not good. 


Where it appears the 
Plaintiff hath no Cauſe 
of Action, he cannot 
have Judgment. 


The Court will ya- 
cate a Judgment un- 
duly obtained. 


In an Avowry for 
Rent, Part found for the 
Plaintiff, Part for the 
Avowant, the Avowant 
ſhall have Damages, Coſts 
and Return, and not the 
Plaintiff. 


In 


0 


" How the 
in Debt to 
Part is found for 
Plaintiff, and Part for 
= Defendant. 


4 4 


ed, 
ys 2 peare 


. AJud ont. contrary 
to 5 Verdict is void. 


to be witlanmad by 


Judge. 


1 Dibe Part is Found for the Plaintiff and the A 
Sete: Denen is acquitted of the Reſidue, che Judg- 
ment muſt be 1 in miſeritordia for that 
Part whereof the Defendant is acquitted 3 other- 
wiſe it is Error. Cr 70. El. 699. pl. 12. 

ere a Judgment was reverſed, becauſe it ap- B 
that the Money demanded Was not yet Pay- 
0 dan Le is givenorhridy fo the vr. | 

ud is given 0 r- C 
ab hi was found in 2h Caufs; is a void 
ment. Mich. 22 Car. B. R. For the Jud — bn; 
the Verdict, and is but the Aﬀfirmatice I the The Ve. 


dict, and therefore it muſt not contradi& the Verdict, but concur with 


it in all Things. 


Judgm ent arreſted for 
Incertainy of of the Ver- 


Plaintiff releaſed his 
Demand as to Part, and 
—_ es for the 
IC 


Treff paſſes for taking 
the Mare Ipfrus quer 
other Goods, wr — 
not Igſſus quer. Plain- 
tiff ma _ 2883 
for the releaſe 
the Action 1 the reſt, 


If Judgment be given 
for more * the Plain- 
tiff demands in his De- 
claration, it is errone- 
ous; but he may enter a 


Remiſit Danna for Part. 


Uhhere judgment was arreſted for the Incertain- D 
ty of the Verdict. Kan. a and 134, 133. 


2 * 1. 97 

Eje&ment for a hundred: Aves of Bog aa E 
at Things; the Plaintiff releaſed his Demand 
to the —_— Things, and took Jadgment for the 
Reſidue. — o 395. 

Treſpaſs 7. & armis for raking the Mare Toft F 
quer necnon bona & catalla ſi = viz. and ſums 
themup, but doth not ſay that they were the Goods 
Ipſius quer; and on Demurrer, reſolved the Plain- 
tiff might have Judgment for the Mare, and releaſe 


the Action for the Reſidue. Id. 395. 

I Judgment be given for more than the Plain- G 
tiff doth demand in his Declaration, this Judgment 
is erroneous ; but the Plaintiff in entrin ; fn of 
his Judgment, may enter a Remiſit Damna for Part. 
Paſch. 23 Car. B. R. For to give one more than is 


his Due. is as equally Injuſtice, as to den oy y 
aint? 


one that which is his Due ; and it ſhall be preſumed that the P 
beſt knows what is his Due, and will demand it to the full; or 


if he ſhould not, 
leſs, 


Caſe for ſcandalous 
Words ſpoken at ſeve- 
ral Times, and Dama- 

es found ſeverally ; 
| 33 may be for 

ſome of the Words, 
and a Remiſit Damna for 
the others. 


yet it ſufficeth, if he will be content to demand 


If an Action of the Caſe be 
for ſpeaking of divers diſtin& ſcandalous Words of 
anchor and the Damages are found in the Verdict 
or Writ of I uiry ſeverally for them, viz. So 
much Damages for ſpeaking of ſuch of the Words, 
and ſo much Damages for ſpeaking of ſuch other of 
the Words; there 4 os may be given for 


| ſpeaking of "ach of the Words as the Plaintiff was 


amnified by, 
Words Which are not actionable: 


and a Remiſit Damna for the other 
But if the 


Damages 


brought a aint © one H 


r 


* 
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A Damages be: laid entire for: 


B Ges the Difference betmaih } Judgments in Debt Dikenener bebwark 


C In Conſpirac int three ; 3 if twolare 


D E ee m at; in an Aion of Detinne d 1s * 
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— all; rhe * 
Words, and ſome of the fre be _ ect be lad tie a = 
there the Judgment is erroneous; e Court of tbe Words nat ac- 
cannot 1 the Damages according to thoſe 1 * 
Words which were actionable, and a 1 ee 


were not. 


1 
. 


d Debt and 
and Treſpaſs, where one joint Defendant is acquit- — * 
ted. 1 Sarmd. 217. | fendane is acquited. 


doquit- | "fn ai acy againſt 
ted, the Plaintiff cannot have 9 N =e three — gs ery 


third. 1 COT ITN | | pig roi 


How udgment i is gi- 


— — that is to ſay, That the Plaintiff re- ven in Detinue. 
cover the Thing itſelf, which is detained, and Da- 


mages; and if any Thing be loſt, that then he recover the Value of 


the Thing loſt; Roll. Abr. 101. Hill. 22 Cur. B. R. vi- Damages to 
the full Vane of the Thing e and alſo for the enen of 105 1 
there be any ſuch Damage. 


E N. Judgment was reverſed in this Court * Tau- « | ka ed for 7 > Eos 


tology uſed in it. Mich. 22 Car. B. R. That is, 1 

for repeating the ſame Thing over and over; for 

the Law will not ſuffer Batbariſms in the Proceedings thereof ; for 

that will in the rcp my bring ho — 8 Confuſion. 
Judgments given in interior Courts en- 4 

terd, Ideo confideratum eſt per Curiam, in Words (For Juana 

at len ngth, and not Ideo confideratum eſt, as the Uſe Courts. 

is in the Courts at Weſtminſter; for if they do not 

enter them fo, they are erroneous there, tho? it be not ſo in the Courts 

K We, ſiminſter. rin. 23 Car. B. R. For inferior Courts are tied ſtrict- 

iy to e their antient Forms, and not vary from them; for if 
they ſhould be permitted to 3 from them, many Inconveniencies 

would quickly follow by the Unikilfulneſs of the Clerks, to the great 

Prejudice of the People. 


G - Judgment in an inferior Court was ontend. Judgment reverſed, it 


Ideo concef}. eft per Cur. Whereas it ought to have being enter'd Conceſſ. 4, 
been confulerat. eft per Curiam; and for this Cauſe Sc. for Confiderat. e 


"—_—_ Rain ve Atkinſon, Mich. 16 Car. 2. in Ge. 


H A Judgment was reverſed 8 it was enters Allo boa & wes 


thus, Ideo conſiderat. eft ad eandem Cur. whereas it ad eandem Cur. for per 
ought to be per eandem Cur. Hill. 1649. 30. Fan. 8 

— 1 Feh. For it might be conſidered at the 

Court which may be meant only the Place where the Court is held, 
and yet not be the Act of the Court, viz. of the Judges of the 


| Court, 


Where 


132 Judgment. | 
| a. + Where and in what Courts the Entries of the A 
nr — ptr Judgments are Ideo conſideratum et generally, 
out ſaying per cur. without faying per Cur. and where, and in what 
Wy agen 6 per Cur. 1 Saund. 744. 3 H. itt 5 
How to be upon a Aﬀigned for Error, That where the Plaintiff in B 
Nonduit after Evidence. Treſpaſs was nonſuited after Evidence, the Judg- 
Ae, ment is, Quod the Plaintiff nit capiut per billam, © 
Aiſericordia. np args 1 
VvvVhich is a Bar; whereas it ought to have been only 
in miſericordia quia non proſecutus eft : But held to be no Error, for 
all the Precedents of the —— * Y gs] * ö = 8 
W „ Allo the Judgment is, Quod quer G plegii ſui 
en 7 ho cta- font in miſericordia pro falſo —— iſto, hooks it 
more, for Luia non pro- ought to have been Quia non proſecuti ſunt; for it 
fecuti ſant. ought not to be pro falſo.clamore ſuoi but where i 
zs after Verdict, or Judgment upon a Demurrer-- 
And held tobe Error. Q. Fac. 213. fl. 7. 
Where the Plaintiſt An Action was brought, and there was a Fauk D 
miſtakes his Matter, and in the Declaration in the not aſſigning of a good 
2 a Breach in a Covenant; whereupon there was a De- 
he brings a new Action, murrer, and Judgment given, Quud querens nil cus 
and declares right; te Piat per billam ſed pro falſo clamore Juo fit inde in 
in Bar to hin: mmi ſericordia. Afterwards the Plaintiff brings ano- 
ther Action for the ſame Matter, and aſſigned the 
Breach as it ought to be; whereupon the Defendant pleads in Bar the 
former Action, and that it was barred by the Judgment upon the De- 
© murrer: The Plaintiff replied, That the Judgment 
Replies, That Judg- was not given upon the Merits of the Cauſe, but 
on the Merits of the upon a Miſtake in the Declaration, in not ſaying, 
Cauſe. re fo ſet forth botw it ſhould haue been. ] The De- 
| endant demurr'd, alledging, That the firſt Judg- 
ment was a Bar; but the Court gave Judgment for the Plaintiff, Hall. 
24 & 35 Car. 2. B. R. Rot. 847. See Dyer 371. and 1 Mad. 207. 
how the Judgment muſt be entered up. © ' =» Kn 
How the Judgment . IUhere there is a Declaration and there is a Spe- E 
muſt be where Judg- Cial Plea, and a Demurrer to the Plea, and a Judg-- 
2 LA for Be. ment pronounced for the Defendant, the Judgment 
Murter to hi Pla. muſt not be that the Plea is good in Law, for that 
. | would be a perpetual Bar to the Plaintiff; but it 
muſt be Quod querens nil capiat per billam and 
then he may amend his Declaration, and bring his 
| Action de novo. E 
What is a Final It upon a Demurrer to a Declaration the Judg- F 
Judgment upon a Pe- ment is, Quod querens nil capiat per Billam ſed pro 
Tv" falſo clamore ſuo fit inde in miſericordia ; this Judg- 
ment is final, and a Bar to any other Action to be 
brought for the very ſame Matter : Hill. 34 & 35 
Car. 2. Rot. 847. B. R. But the Plaintiff ma 
3 + Br 


B 


frerwards make his Declaration right, and then 
> and the 3 of this Judgment ſhall 


no Bar. But if this Judgment ſhould be pleaded 
in Bar, then he muſt reply ſpecially, and ſhew 
where the Fault was in his Declaration. 


A An erroneous Judgment is a good Bar for an Exe- 
cutor in an Action brought againſt him; for an er- 
roneous Judgment until it is revers'd, is a good 
Judgment. Faugh. 94. 
Jf a Warrant of Attorney to confeſs Judgment 
be made, without mention of any Term when the 
2 ſhould be, it may be entered within a 
ear after the Date of it. But if it be more than 
a Year, it cannot be enter'd without an Affidavit, 
that the Parties are living, and the Money not paid; 
and upon this Affidavit, there muſt be a Motion for 
2 Rule of Court for it. 
C It is dangerous to take a Judgment acknowledg'd 
in the Vacation, as of a preceding Term; but if 
any ſuch Judgment be taken, the Warrant of Attor- 
ney to confeſs the ſame muſt bear Date before, or 


But if the Matter will 
bear an Amendment, 
the Plaintiff may do it 
in another Action. 


Erroneous Judgment 
is good till reverſed, 


If there be no Term 
mentioned in the War- 
rant, it ſhall be intend- 
ed to be the next Term. 


How the Affidavit to 


It is not ſafe to take 
a Judgment in the Va- 
cation, as of the pre- 
ceding Term. 


in the Term whereof it is confeſs'd ; but the ſafeſt Way is to make it 
a Judgment of the ſubſequent Term: Mich. 1649. B. S. Yet it is 


common Practice to do it. 

D Ak a Warrant of Attorney to confeſs Judgment 
be made without mention of any Term when the 
Judgment ſhould be, it ſhall be intended the next 
_ after the Date of it. Hill. 16 Car. 2. R. in 
E JI one take a Judgment which is enter'd he can- 
not conſent to vacate it, becauſe it is a Record : 
Mich. 1649. B.R. But he may acknowledge Sa- 
tisfaction upon Record, and ſo make the Judgment 
fruitleſs. | 

F There a Verdict is found againſt the Defendant 
upon Plene adminiſtravit, that he hath Aſſets ſuffi- 
Clent to fatisfy the Debt ; the Judgment upon this 
Verdict mult be enter'd De bonis teſtatoris fi tan- 
tum in manibus ſuis habeat adminiſtrand. & fi tan- 


If the Warrant to 
confeſs Judgment men- 
tions not any Term, 
it ſhall be intended the 
Term after the Date. 


A Man cannot con- 
ſent to vacate a Judg- 
ment after t is enter'd. 


How Judgment muſt 
be entered when on 
Plene adminiſtravit plead- 
ed, 1t is found that the 
Defendant hath Aſſets 
ſuthcient. 


tum in manibus ſuis non habeat tunc dampna de bonis propriis defenden- 
tis, as it is in all other Caſes againſt Executors; but upon making out 


a Fieri facias de bonis teſtatoris upon this Judgment, and car 
it to the Sheriff, and ſhewing of him the Poſtea where the A 


ing of 


ets are 


found, he will return a Devaſtavit of Courſe, and upon that Return 
the Plaintiff may have a Fieri facias de bonis propriis of the Executor, 


and upon a Nulla bona returned, then he 
his Body for the whole Debt and Damages. 


Mm 


may have a Ca. ſa. againſt 


It 


134 Judgment. t 
I a Man bring an Action of Debt againſt two A 
5 — 9 Executors, and . plead they have not Aſſets, 
have not Aſlets: And and thereupon Iſſue is joined, and it is found that 
found that euer aft. one of the Executors had Aſſets at the Time of the 
Plajntitt ſhall have Judg- Action brought, but that the other Executor had 
ment againſt him who not Aſſets, the Plaintiff ſhall have Judgment to 
OE recover the Debt againſt that Executor who was 
"IE found to have Aſſets, and a Nil capiat per billam 
ſhall be entered againſt the Plaintiff, as to the other Executor who was 
found to have no Aﬀets : Mich. 23 Car. B. R. For the Poſſeſſion that 
one Executor hath of the Teſtator's Goods, is not the Poſſeſſion of 
the other Executor, and ſo one may have Aſſets and the other not, 
Vide 1 Saund. 216, 217. f | , alle oaks 1 
ent en lou, mans . Upon Riens en lour mains pleaded gene 
= by — W. — 4 to an Action of Debt upon Bond” bo 
lainriff ſhall have Judg- Plaintiff may have his Judgment preſently to be 
ment, to be executed executed when Aﬀets ſhall happen: 2 Saund. 226. 
when Aſſets ſhall hap- arg —— 11-4 ; 
pen. And in this Caſe a Miſericordia was entered againſt 
the Executors for their Delay, becauſe it was not 
entered on Record, Quod venerunt primo die. Id. 
227. Vide Poſtea for the Judgment. 

Debt after a Judg- _ Debt (upon Allegation of a Devaſtavit by an C 
ment 2 of Executor) after a Judgment obtain'd againſt the 
3 — 215 Executor, Et judic. pro quer. 1 Saund. 216, 

How Jour to Ik the Defendant plead Ne on” Executor, and D 
= of oy — ny it be found againſt him, yet Judgment ſhall be De 
an Es bonis Teſtator. fi & c. before he ſhall be charged 

py” wars propriis. 1 Saund. 217. Vide Eund. 307, 
308, N 

How when a Cove- Mhere a Covenant is broken by the Executor, E 

nanr is broken by an yet the Judgment againſt him muſt be De bonis 
1 8 Teftatori ſi tantum, ec. 1 Saund. 112. but not 
if they are not nam'd Executors. Bid. 

A ſpecial Replication Upon Plene adminiſtravit pleaded, the Plaintiff F 
on Plene adminiſtravie comes and ſays, And the ſaid (Plaintiff ) inaſmuch 
* as the ſaid (Defendant) doth not deny by his Plea 

aforeſaid, but the ſaid Bond now brought into this 
Court is the Deed of the ſaid M. the Teſtator ,, not but that the Debt 
therein ſpecified is a true and juſt Debt, not yet paid, ſatisfied, or other- 
wiſe diſcharged; and for that the ſaid (Plaintiff) cannot deny but that 
the ſaid (Defendant) hath not, nor had he at the Day of ſuing out the 
original Writ of the ſaid (Plaintiff) or at any time .* in his Hands, 
r tp any Goods or Chattels, which of the ſaid M. the Teſtator 
at the Time, of 2 Death. Prays Fudgment of the Debt aforeſaid by 
him above demanded of the Goods and Chattels of M. the Teſtator, at 
the time of his Death, and which ſhall hereafter come to the Hands of 


the ſaid (Defendant) ro be adminiſtred. And upon this Prayer 
> Judgment 
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Judgment is entered, and a Writ of Error brought into the King's 


nch, and there Judgment affirmed, and from 


the Parliament, and Judgment was alſo affirmed. 


2 Saund. 216, 217, 
A Where a Gee is broken by the Executor 


c. 226, 227. 
yet the Judgment againſt him muſt be De bonis teſ- 
tatoris 9 tantum, &. 2 Saund. 112. 

Where an Action is brought upon the Aſump/ic 


of the Teſtator, there the Judgment muſt be De 


Bonis teftatoris : But where it is upon the Promiſe 
of the Executor, there it muſt be of his own 
Goods. 1 Leon. 44. 


C An erroneous Judgment in Chancery is reverſ- 


able in the King's Bench. Dyer 315. 


D It a Defendant be attainted of Special Matter 


by Judgment or Demurrer, the 73 & atmis ſhall 
not be tried, althoꝰ he had taken Iſſue upon it; but 
he ſhall be fined, and a Capiatur awarded againſt 
him. 1 Saund. 81, 82. 33 

Mhere one ſhall have Judgment according to the 
Value he counts for. 1 Lut. 63. 


F See judgment for the Defendant upon Demur- 


rer, to have Coſts according to the new Statute. 
2 Tut. 1418. 

Man is to have Judgment by this Court to loſe 
his Hand, Lands and Goods, and perpetual Impri- 
ſonment, for ſtriking, or endeavouring to ſtrike, a 
Judge fitting in Judgment, or ſtriking a Juror in the 
Preſence of a Judge, or for ſtriking in Weſtmin- 


ence btought into 
Mich. 22 Car. 2, 


How udgment 2- 
gainſt an Executor up- 
on a Covenant broken, 


How Judgment muſt 
be enter'd againſt Exe- 
cutor or Adminiſtra- 
tox. 


Ertoneous Judgment 
in Chaneery reverſable 
in Z. A. 


If Defendant be at- 
tainted of Special Mat- 
ter by judgment, he 
ſnall be fined, and the 


Vi & armis ſhall not be 
tried. 


Where Judgment ſhall 
be given according to 
the Value the Plaintiff 
counts for. 


Judgment for Defen- 


dant on Demurrer to 
have Coſts. 


What udgment 2 
Man ſhall have for ſtri- 
king a Judge, Juror, &c. 
and for ſtriking in Veſt- 
minſter-Hall, ſitt ing the 
Courts. 


ſter-Hall, fitting the Courts. 22 Ed. 3. 13. Fitz. Judgment 174. 


Staundf. 38. So it is of one that reſcueth ſuch an Offender. 22 E. 3. 


40.25. 


H ¶Ahere there are ſeveraldiſtin& Judgments againſt 


the Defendant, one of thoſe Judgments may be re- 
verſed as erroneous, and yet the other 4 
ſtand in Force. 21 Car. B. R. Where Damages are 
ſeveral, tho? the Coſts are entire. Hob. 5. 

All Judgments given in any Court of Record, 
before the late memorable Act of Parliament, ought 
to have been entered in Latin ; and if ny had 


been in Engliſh, they were reverſable by a Writ of 
Error. 


21 Car. XN. 

Ther? is a Difference between a Cuſtomary Judg- 
ment, and a Judgment given according to the Com- 
mon Law. Trin. 22 Car. B. R. A Cuſtomary Judg- 
ment 1s a Judgment given within ſome particular 
Juriſdiction, by Virtue of ſome Cuſtom uſed there. 


Several 2 — a- 
gainſt one Defendant 
one of them may be re- 
verſed, and the other 
ftand in Force. 


Judgments enter'd in 
Ereli are reverſable by 


Error. 


Difference between a 
Cuſtomary Judgment, 
and one according to 
Common Law. 


Debt 
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Debt lies on a Judg- 
ment of a Writ of 


Error. 
Where Judgment is 
arreſted for miſpleading, 


the Court will grant a 
Repleader. 


Judgment on Failure 
of Record, before Iſſue, 
reverſed. 


The Court will not 
ſuffer a Surety to ac- 
knowledge a Judgment. 


In Actions removed 
from inferior Courts Al- 
lowance is made for the 
Charges there. 


Plaintiff may accept 
of a Plea after Judg- 
ment ſign'd. 


Judgment. 
Debt lies upon a Judgment as well after a Writ A 
of Error as before. m. TOO. 12 
There a Judgment 1s arreſted only for miſplead- B 
ing, there the Court will grant a Repleader, Mzch. 


22 Car. B. R. To the End a good Judgment may be 


= 


given, which cannot be upon an ill Pleading. Vide 


ante Iſſue. | | | 
There Judgment was given upon Failure of the C 


Record before Iſſue joined was reverſed. 1 Sawund. 
9 This Court will not now ſuffer a Surety that is D 
bound with one in an Obligation to plead for the 
Principal to an Action brought upon this Obliga- 
tion, and acknowledge a Judgment againſt him, al- 
though formerly it hath been done. 

Cahere Actions are removed out of inferior | 
Courts into this Court, the Maſter of the Office al- 
ways upon the taxing of Coſts, makes an Allowance 
for the Charges in the inferior Court. 

Altho' the Plaintiff. have figned his Judgment F 
againſt the Defendant, yet he may wave it if he 
will, and accept of a Plea from the Defendant, 


Trin. 23 Car. B. R. and 24 Car. B. R, For the ſigning of it doth not 
make it a Record of the Court; but if it were entered he could not 
wave it without Leave of the Court. 


What is a Speclal 
Judgment. 


Plaintiff hath a Verdict upon tlie who 


A Special Judgment is where one brings an Action G 
for divers Things; as for Example, A Man brings 
an Ejectione firmæ 4 toſto, crofto, & c. and the 

e Declaration, and doth wave 


ſome one or more of the other Things for which the Action is brought; 


Where the Plaintiff 
muſt releaſe his Da- 
mages, and yet may have 
his Coſts. 


Jury ; but the Coſts of Suit are increaſed, and ſigned by the 


in ſuch Caſe he muſt releaſe his Damages to all, 
and yet he may have Coſts of Suit; Trin. 23 Car. 
B. N. for the Coſts have no Relation to the Da- 
mages: The Damages are given 9 the 

er of 


the Office, who can beſt judge of them. 


If a Clerk of B. R. re- 


fuſe to apptar after De- 
livery to him of the Co- 
y of a Bill filed againſt 
im, the Plaintift may 
enter Judgment by Ni 
dicit. 


Ik any Clerk of this Court will not appear to an N 
Action that is brought here againſt him after a Copy 
of a Bill filed, delivered to him, the Plaintiff may, 
after his Rules for Pleading are out, enter Judgment 
againſt him by nibil dicit, by Woodward, Clerk of 
the Court. For a Clerk of the Court is ſuppoſed to 


be always preſent in Court; and therefore if he will not appear, yet it 
ſeems it ſhall be all one as if he had appeared and refuſed to plead. 
Trin. 23 Car. B. R. | | 
The Court will zos The Court will not give a Judgment which they x 
give Judgment againſt know would be againſt the Law. altho' the Plain- 
Lon, BID . tiff and Defendant do agree to have ſuch a Judg- 
he ment given. Trin. 23 Car. B. R. For the Judges are 
3 to 


x * 


A 


B 


\6 


D 


E 


Judgment. 


fully, and againſt their Knowledge, to pleaſe the Partie. 


Judgment in a real Action reverſed, becauſe it 
was quod teneat tenementa, where it ought to be 
quod recuperet terminum de tenementis. 1 Lev. 99. 
Judgment ought not to be giyen upon Default in 
real Actions, but a Grand Cape upon 
Appearance, and a Petit 
Appearance. Lid. 105. *. 

Tf one bring a Writ of Error to reverſe a judgment 
given in the Common Pleas, and do not remove the 
Record into this Court, then the Plaintiff gives him 
a Rule to certify the Record; within, eight Days, 
which if he doth not, a Nolle Proſequi may be en- 
tered upon the Writ of Error, and the Plaintiff ma 


Default before. 
Cape upon Default after 


—— not be given on 
þ t in real Actions. 


— 
to do equal Juſtice, according, to their belt Skill, and not to err wil- 


Judgment  reyerſed 
Lo gn Was guod te- 
neat, Q. for quod recu- 
peyer, Oc. 18 By Men 


Tat = 3 


Writ of Error to re- 
verſe. a judgment in 
C. B. and the Record not 
removed; a Nolle proſe- 
qui may be entered on 
the Writ of Error. 


ſue out his Execution in the Common Pleas, and if Gere be a Superſedeas 


in the Sheriff's Office, he may have a Clauſe in his Execution to this Ef- 


fed, viz. Brevi Domini Regis de Superſedeas ſuper Brevi de Errore prins 


in contrarium inde direct. in 2 non obſtante. Mich. 23 Car. B. R. 
becauſe he hath made no Proceedings upon the Writ of Error, and ſo 


it may be accounted but colourably brought. 
Where upon a Writ of Error, a Judgment given 
in C. B. for abating a Writ in a real Action, is rever- 
ſed in B. R. the King's Bench ſhall proceed upon 
the Original Writ, and ſhall give ſuch Judgment as 
C. B. ought to have given if the Writ had not been 
abated. 2 Saund. 256. CTR 
Aldo where in a Writ of Error to reverſe an erro- 
neous Judgment given in Ireland or Tales; the 
Court of B. R. ſhall give fuch Judgment as the 
Courts there ought to have given. Id. 257. 


F And where Judgment ſhall be given, notwith- 


G 


ſtanding that the Jury have aſleſs'd Coſts, where 
they were not recoverable. Jhid. - 

Ik a Priſoner, who is indicted for Felony, will 
not plead to the Indictment, he is by the Law to be 
preſſed to Death; but if a Priſoner indicted for Trea- 
fon, will not plead at all to the Indictment, or an- 


ſwers e and not to the Purpoſe, Judg- 


H 
I 


ment ſhall be given againſt him as if he were found 


Judgment in C. B. for 
abating a Writ, re- 


'vers'd in B. R. B. R. 


ſhall proceed on the 
Original, and give 
Judgment as C. B. ought 
to have done. | 


Likewiſe in a Writ 
of Error to reverſe a 
* in Ireland or 

ales. 


Where Judgment ſhall 
be given tho* the Jury 
have aſſeſſed Coſts, 
where not recoverable. - 


One indicted for Fe- 
lony, who will not 
lead, ſhall be preſſed to 
th : But if for Trea- 
ſon, Judgment as if lie 
were found Guilty. 


Guilty: Paſch. 23 Car. B. R. by Roll, Juſtice, in Sir Fohn Stowel's 


Caſe, as I remember 
heinouſneſs of the Treaſon above Felony. 


See Judgment in Treaſon for Cli pping and Coin- 
ing. 2 Lev. 98. 


Vids 2 Saund. 253, 254. Where tho' the Ver- 
dict paſled for the one Party, Judgment was given 
at the Prayer of the other Party, 


Vol. II. 


„ 


1. differentiam. It ſeems to be in reſpect of the 


Judgment for Cli. 
ping and Coining. 


Verdict for one Pariy 


ty, and judgment at 


the Prayer of tne other. 


Where 
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judgment upon d di- 
latory Rejoinder. 
Judgment nſt 
evo! = of chem an 
Infant, the whole Julg- 


ment is void. 


Gig 30.2 Hug 
For it being void a 
cannot be divided, 


void in toto. 


Plaintiff demurs, De- 
fendant joins; if Plain- 
tiff will not maintain 
his Demurrer, Judgment 
— be given againſt 


If in an Ejectment 


to try the Iitle of 
Land the Owner will 


rot ſave the Party 
harmleſs, he may con- 
feſs Judgment io the 
Plaintiff, 


here 


s to the Infant, and being an entire Judg 


the Land, 
tlie Party that is made Ejector harmleſs from all 


Judgment. 


agment was ſign'd upon à dilatory Re- A 
joinder. : Srnnd, 318. . | + 1 in il 
There one entire judgwent is given againſt two B 
ſeveräl Perſons, and one of them is an Infant, the 
whole judgment is void, unlefs che Infant be a joint 
Exectitor th the othef Party: Tin. 24 Car. B. R. 
ment which 

it muſt rieedfarily be void as to tlie other, and 0 


Ik the Plaintiff do demur to the Defendant's Plea, C 
and the Defendant do join in the Demurrer, if the 
Plaintiff will not maintain the Demurrer, Judgment 
ſhall be given againſt him: Trin. 24 Car. B. R. For 
thereby it is implied, that he confeſſeth the Defen- 
dant's Plea to be good, and conſequently that he 
hath no Canſe of Demurrer thereunto . 

Ik in an Action of Treſpaſs and Ejectment D 
brought to = the Title of the Land, the Owner of 

whoſe Title is concerned, will not fave 


Prejudice that may befall him by Reaſon of the Suit; 
he may confeſs Judgment unto the Plaintiff for the 


Land in Queſtion : Mich. 1650. B. S. To avoid farther Trouble and 
Charge by reaſon of the Suit which concerns him not, either in Gain 
or Loſs; but if the Owner of the Land will ſave him harmleſs, the 
Court will not ſuffer him to confeſs a judgment. | 

if an Adlon be. The Court will not ſuffer the Plaintiff in an E- E 


brought on a Bail- je&ment, nor the Sheriff where he is Plaintiff, in an 


Bond, neither the Plain- 
diff in Ejectment, nor 


Action upon a Bail-Bond, to releaſe the Action, they 


te Sheriff, if Plaintiff, being ſuch Perſons as the Court takes Notice of to 
mall releaſe the Action. be but in the Nature of Truſtees for other Perſons, 
3 N and are anſwerable to and e by the Court. 
everal Errors for A Judgment was reverſed for theſe Errors, be- F 
„ che Time when the Judgment was given was 
in Figures. 2. Becauſe the Sum recovered was ex- 
prefled in Figures. 3. The Venire facias was with 
an Cc. and 4. The Cauſe of Action did not appear by the Record to 
be within the ſuriſdiction of the Court where the Judgment was given: 
1659. Hill. B. S. This was a Judgment given in an inferior Court, and 
all theſe Exceptions were ſaid to be good Exceptions, and each of theſe 
is ſufficient to reverſe a Judgment. 
Reverſed for Error in Mhere a Judgment was reverſed for Error in G 
the Venire. the Venire fe acias. 2 Saund. 393. 
Afier Iſſue joined . After an Iſſue is joined to be tried by the Plain- H 
the Plaintiff may accept tiff and the Defendant, the Plaintiff may if he will, 
of Judgment wirhout without going to a Trial, accept of a Judgment 
3 from the Defendant without any Verdict in the 
Cale, which Judgment muſt be by Relifa verificatione cognovit Aclio- 


nem - 
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hem + Paſab. 1650. B. S. 21 Maii. For the Defendant is not preju- 
diced 57 if "4 will yr ay". the N. and the Plaintiff 
could have recovered no more if he had had a Verdict, anfl he may 
wave his Coſts if he pleaſe ; but if after Iſſue joined and entered upon 
Record, the Defendant will, after Notice of the Trial, bring the Iſſue- 
Roll into Court, and pray, That he may enter a Relicta verificatione 
thereupon, this Court will not do it unleſs the Plaintiffs Attorney will 
conſent to it; and there may be very good Reaſon for it, becauſe the 
Defendant knowing that the Plaintiff will recover againſt him if it be 
but an Action of Treſpaſs, or on the Caſe, G. may, upon a Relitta 
verificatione bring a Writ of Error without putting in of Bail; but 
after a Verdict the Defendant cannot in any Caſe bring a Writ of Error 
p we ney 3 fade 1 7 DEF 
A It is the ſigning of t ment, and taxing „ | 
of the Coſts by the Judge or Secondary that makes 1 _ 
the Judgment: 2 Fulii 1650. In. B. S. Becauſe | 
the Coſts are to be mentioned in the Judgment. 


B A Rule of Court was made upon a Motion at 


the Bar, that the Secondary ſhould enter a Judgment Kule that the Se- 
in a Cauſe whereiti a Trial was to be had, as a A 8 
Judgment of the Term next preceding the Term that was 10 be tried, 
wherein the Trial was to be, and that the Secon- 2 oxy Prece- 
dary ſhould expreſs in the Rule, that the Rule wa 
made by the Conſent of the Plaintift and De- 
fendant in the Cauſe 2 Julii 1650. B. S. For conſenſus tollit erro- 
rem ; for otherwiſe the Court would not have made ſuch a Rule to 
antedate a Judgment, and there was other ſpecial Reaſon, as I remem- 
ber, for-the doing of it, 5 Ne, 2 of the Parties. | 
.C The Courſe for one to acknowledge a Judgment, 

15 for.him that doth acknowledge it — zs a general , "pa 4 
Warrant of Attorney to any Attortiey, or ſome par- 
ticular Attorney of that Court where the Judgment is to be acknow- 
ledged, to appear for him at his Suit, who is to have the Judgment 
acknowledged unto him, and to file a Common Bail, and receive a 
Declaration from him, and to plead Non ſum informatus, or by 
Cognovit actionem, or to let it paſs by Nibil dicit, and thereupon Judg- 
ment is entered of Courſe for want of a Plea. 14 Nov. 1650. B. S. 
Non ſum informatus, is as much as to ſay, that he is not informed by 
his Client what to plead for him. . ; 
D A Judgment upon a Mobil dicit, in Caſe, or Treſ- A Judgment on Nil 4i- 
paſs, or Covenant, Gc. is not a perfect Judgment, 4e Weit of perfect rill 
until the Writ of Inquiry of Damages taken out up- executed. 3 
on this Judgment be executed; but in Debt it is a 
perfect Judgment as ſoon as ſigned, and there needs no Writ of Inquiry. 
16 Nov. 1650. B. S. For the Damages are to be expreſſed in the Judg- 
ment, which cannot be known what they are, until the Jury impane]- 
led by the Sheriff to inquire of the Damages have found them, becauſe 
the Damages were never inquired of by the Jury that ſhould have tried 

7 1 the 
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Judgment. 


the-Caaſe, if it had come to a Trial upon a Plea, and an Iſſue joined ; 


but the Debt is certain, and a 
i Plea, and Pa- 
ber- Book made up: If 
Beteudant' Attorney 


SRELL 
8 


does not join Iſſue 


within four Days, Judg- 


ment may be entered a- 
gainſt the Defendant. 


Fpecial Plea without 
Counſel's Hand to it is 
no Plea, and Plaintiff, 
if his Rules are out, 
may ſign Judgment. 


In Treſpaſs quare vi 
O armis a capiatur muſt 


be entered on the Judg- q 


ment, if it be had before 
the Act of Oblivion was 
made; bur if the Treſ- 
paſs be pardoned by the 
Act, a Pardonatur muſt 
be entered on the Judg- 
ment. 


No Judgment to be 
OR laſt Day of 


the Term. 


How Judgments to 
be upon caiting Eſ- 
ſons. | 


Forms of Judgments 
in Quare Impedit. 


Likewiſe in Reple- 
vin, where Part is found 
for the Plaintiff, and 
Part for the Defendant. 


To what Day a Judg- 
ment ſhall relate in the 
Common Pleas, and to 
what Day 1a the King's 
Bench. 


A Judgment ſigned 
upon the Day the Rules 
were out, was held to be 
irregular. 


A Judgment in Debt 
was revers'd for want of 
ex aſſenſu ſuo per curiam 
ad judicat'. ; 


entred againſt him by the Plaintiff's 


his Judgment. 79 


ppears in the Declaration. od egit 
hen a ſpecial Plea is pleaded, and à Paper- A 
Book made up, if the Defendant's Attorney doth 
not return it to the Plaintiff's Attorney within four 
Days after he receives it, together with his Hand 
to the joining of the Iſſue, and the Money for tlie 
entring of the Iſſue on his Part, Judgment may be 
Attorney by 
Default. 6 Feb. 1650. B. S. 
A ſpecial Plea delivered to the Plaintiff's Attor- B 
ney, or put into the Office without a Counſellor's 
Hand to it, is no Plea; and the Plaintiff may, if 
his Rules are out, and no other Plea pleaded, ſign 
By Rolle, Ch. J. in an Action of Treſpaſs brought 
uare vi & armis, a Capiatur ought to be entered 
u pon the Judgment, where the Judgment is had be- 


fore the Act of Oblivion was made; but if Judg- 


ment be to be given in an Action brought for a 
Treſpaſs done before the A& of Oblivion was 
made, and which is pardoned by the Act, a pardo- 
natur ought to be entered upon the Judgment, and 
then * muſt be thus, Et nibil de Fine 
quia pardonatur, 1651. B. S. 
Bp Glyn, Ch. J. Paſch. 1656. It is againſt the D 

Courle of the Court to vacate a Judgment, or to move 
for an Attachment the laſt Day of the Term. 


How Judgments may be given upon caſting Eſ- E 


ſoins. Vide 1 Lit. 849, 853, 861, 863, Gc. 


Several Forms of Judgments given at the Aſſizes F 
in Quare Impedit. Id. 904. 

The like where in Replevin Part is found on Ver- G 
dict, or adjudged on Demurrer for the Plaintiff, and 
Part for the Defendant. 2 Lit. 1193 to 1199. 


A Judgment in the Common Pleas ſhall relate to H 
the Efloin-day of the Term, and ſhall be a Judg- 
ment from that Time. Cx. Car. 102. pl. 2. But a 
Judgment in the King's Bench ſhall —— only to 
the firſt Day of the Term. 

A Judgment ſigned the very Day the Rules were | 
out, tho* not executed until afterwards, was held 
irregular and ſet aſide. 5 Mod. 205. 

In a Judgment in Debt it was, Ideo conſideratuni 
eſt _ recuperet 408. pro miſis & cuſtagiis, omitting 
the Wordsex afſenſu ſuo per curiam * ad and 
for this Cauſe it was revers'd. Cro. Face 415. pl. 3. 

I : In 


> 
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Judgnient. 


A In what Caſes the Judges ſhall give Jud ment, 


according as the very Right of the Cauſe and, 
ter in Law ſhall appear, without regarding an 
perfections, Omiſſions, or Defects, in any, 


Im- 


rit, Return, Declaration, 


How the Judges pught | 


* 
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* or Pleading, except particularly mentioned for Cauſes of Demurrer, by 


the. Act for the Amendment of the Law, made 
4 & 5 Anne. Vide Title Demurrer. 

B Eat, fine die, and /it inde quietus, are both of the 

ſame Effect. Cro. Fac. 211. pl. 234. 

C - Where it appeareth to the Court, that the Plain- 
tiff hath recovered a Verdi& without Cauſe of 
Action, the Court will give Judgment for the De- 

fendant. 1 Plow.. 66. b. AY 

D -- Where Judgment was given for the Plaintiff, 
Wy! the Iſſue was found againſt him. Cro. Fac. 442. 

| 1 | Ps £7 5 I 

E One Judgment cannot determine another Judg- 

ment, no more than one Obligation can determine 
another. Cro. Eliz. 817. pl. 6. OT 

F. In Debt upon a Bond, the Judgment is, Quod 
recuperet debitum pred” & 208. pro dammis occa- 


Eat fine die, and ſit inde 


quietus, both good. 

— By the Plains 
t an gment for 
the Defendant, 


Judgment for thePlain« 
tiff where the Iſſue was 
found againſt him. 


One judgment cannot 
determine another. 


Danna includes wif 


& cuſtagia. 


ſione, Cc. and no mention of pro miſis & cuſtagirs* And good with- 


out it, for Damna includes both. ran ay 420. pl. 

G Ik one Defendant be found Guilty for Part, and 

found Not guilty for the Reſidue, and the other De- 
fendant is found Not guilty for all, then the Entry 
is, that the Plaintiff ſhall be in miſericordia but once; 
which is ſpecially entered. Cro. Car. 178. pl. 1. 

H There the Declaration is good, and there is a 
Fault in the Defendant's Plea; altho* the Plaintiff 
hath joined Iſſue upon it, which is found againſt 
him, yet the Plaintiff ſhall have Judgment upon his 
good Declaration. Cro. Car. 25. pl. 18. 

I Fn a Judgment upon the Statute of 1 &. 2 P. &. 
M. cap. 12. for impounding a Diſtreſs in ſeveral 
Pounds in ſeveral Hundreds: Tho“ they are all 
found Guilty, yet it being but one Diſtreſs, there 
muſt be but one 51. againſt them all, and but one 
trebling of the 4os. Cro. Eliz. 480. pl. 12. 

K By the Statute For the Amendment of the Law, 
4 & 5 Anne, it is enacted, That all the Statutes of 
Feofuils hall be extended toJudgments, which ſhall 
at any Time afterwards be entered upon Confeſſion, 
Nil dicit, or Non ſum informatus, in any Court of 
Record; and no ſuch Judgment ſhall be reverſed, 
nor any Judgment upon any Writ of Inquiry of Da- 


11. 


If one be found Guilty 
for Part, and Not Guilty 
for the Reſidue, and the 
other Not Guilty for 
all, there ſhall be but 
one Amercment. 


Where the Declara- 
tion is good, and the 
Plea is naught; the 
Plaintiff ſhall _ 045. 
ment, tho* the Iſſue 
found againſt him. 


How the judgment 
muſt be upon the Statute 
for impounding of Di- 
ſtreſſes. 


1 & 2 Ph. 4 M. 


cap. 12. 


The Statute of FJeo- 
fails aids all Errors, as 
well by Ni dicit as after 
Verdict, except Omiſ- 
ſion of an Original Writ, 
Bill, or Warrant of Ar 
torney. ' 

+ & 5 Ann. 


mages executed thereon, ſhall be ſtayed or reverſed for any Imper- 
tection, Omiſſion, Defect, Matter or Thing, which would have been 


Vol. II. Oo 


aided 


p 4 


aided ad cured by mw any of the Statutes of Feofnils, in Caſe 


a Verdict had been given in fuch Action, fo as there be an Original 


Writ or Bill, and 


What Judgment ſhall 
ds given on the bring- 


ing Money into Court. 
4% 5 Inn. 


A Writ of Error muſt 
be brought within twen- 
ty Years. "= 

10 & 11 Wh, cap. 14. 


A new Trial cannot 
be moved for, after a 
Motion in Arreſt bf 
Judgment. / 


In an Appeal 
Maihem 1ool. againſt 
one, and 501. againſt 
the other; the Plaintiff 
takes Judgment for the 
100 J. without reledfing 
the 501. and good. 


of the 100 J. Dama 


Warratits of Attorney filed. 5 


of 


both for the 1001. and Co 


- Chat Judgment ſhall be given by the Court by A 
the ONT 4 & $ Anne, upon bringing of Ui 
Money into Court, ſee Title Poney in Court. 


The Statute of 10 & 1177. cap. 14. ſays, A Writ E 
of Error to be brought upon a Judgment, ak be 


brought within Twenty Years, and not afte wards. 
There cannot be a Motion for a new Trial after 


a Motion in Arreſt of Judgment; but there may be 
a Motion for a new Trial firſt, and if he fail ini chat, 
he may move in Arreſt of Judgment afterwards. 
In an Appeal of Maihem, Damages were found D 
againſt one Defendant for 50 l. and _ the other 
100. and the Plaintiff prayed Ju —— againſt 
: And aſſigned for Er- 

ror, becauſe the Plaintiff did not releaſe the Dama- 
ges for the 501. Sed non allocatur: For the Acceptance 


ges, is a Waver of the 501. Damages; therefore the 


50 J. Damages need not to be releas d. Cro. Car. 192. pl. 2, 193. 


\ Where it dught to be 
quod eat inde fine die. 


Debt againft Baron and 
Femie on a Bond of the 
Feme dum ſola: And 
Judgment againſt Ba- 
ron in Miſertcordia, and 
Capiatur againſt the 
Feme, Not good. 


A Retraxit before 
Joann releaſes all 

t only extends to him- 
ſelf after Judgment. 


How the Judgment 
ſhall be upon an In- 
formation of Intruſion. 


Ho the Verdict and 
N ſhould be in 


etinue. 


Another Error aſſigned was, that it was not quod E 


eat inte fine die; and for both theſe Errors reverſed. 


Cro. Fac. 439. pl. 12. 440. See Cro. Car. 406. pl. 5. 
O7. 8 
2 Debt ainſt Baron and Feme upon a Bond of F 
the Feme dum ſola, and upon non oft Faftum a Ver- 
dict was found; and Judgment againſt the Baron 
in Miſericordia, and a Capiatur = the Feme, 
when it ſhould be Capiature againſt both. Moore, 
Caſe 982. ; | 
A Retrarft entered before Judgment for one of G 


the Defendants releaſeth all the reſt ; but after Judg- 


ment it ſhall extend only to him for whom it 1s en- 

tered. 1 Roll. Rep. 233. See Title Retrarit. 
The Judgment for the King upon an Information H 

of Intruſion muſt be Quod def. de intruſione, tranſ- 


greſſione, & contemptu convincatur: And thereupon 
a Commiſſion ſhall iſſue out to inquire of the meſne 


Profits. 3 Leon. Caſe 145 to 147. 

In Detinue the Verdict was for the Plaintiff, 
Damages 71. Coſts Six-pence; and if the Bond 
cannot be reſtored, then they aſſeſſed 20]. Damages 
beſides the 71. and Judgment was entered that he 


ſhould recover the 71. and Six-pence, and the Bond of 201. and a Di- 


Frings was awarded to the Sheriff; And upon a Writ of 


Error this 
Judgment 


Judament. 143 
judgment was reverſed, becauſe it ſhould have been conditional, wie: 
the ſaid Bond 5 o if he Cannot have the ſaid Bond, (which Words, | 
And if it 2 be delivered, were omitted) then the 20. CY. Fae. : 
681. pl. 1 ,6 2, Weds ns Wl „„ #3112 190) £0 86 
A Dom the Judgment ſhall be in an Action of, How, Judgment ta be 
Wah Co. Card 432. pl. 24. 4333 » e pr. t 
B Tho' a Judgment be ſigned by a Judge, or by the tt is che Entry upon 
Secondary, yet if it be never entered it is no Judg- Tg Rol The Pani 
ment: F Or until it 13 recorded it 1s no Judgment; 1s outs the Warrant für 
and the Signing of it is but the Warrant of the the Entry of it. 
Jude, or Secondary, for the Attorney to enter the 1 mo 
udgment. | s N 
C « By a Rule made by the Court of King's Bench in ; How Judgment to be 
Michaelmas Term, 1705, it was ordered, That from ed and entered. 
and after the Firſt Day of the next Hillary Tem 
every Judgment in Debt, Caſe, Covenant, Treſpaſs, Trover, or any 
other Action, ſhall be entered fairly on the Roll, or an Drcipitur there- 
of, before ſuch Judgment ſhall be ſigned s the Secondary, or any 
Judge of this Court. and the Names of the Plain. . 
riff and Defendant, with the Attorney's Name, ſhall fd Names to be cn- 
be entered in a Book to be kept by the Secondary "Hp 
- of the Court far that Purpoſe, for which nothing will be paid but the 
ancient and accuſtomed Fee for entering ſuch Judgment. 
a Nolle P roſequi may be entered as to another Iflue, Iſſue, and a Nolle Proſe- 
This is where there are two or more Iſſues. n. x 
E Then at a Trial the Defendant is called (which What the taking of 
is uſed to be done three Times diſtintly by the ine Inqueit Þy Default 
Crier of the Court) to come forth, or elſe the Inqueſt * 
ſhall be taken againſt him by Default, and he doth 
not appear, the Inqueſt ſhall, at the Prayer of the Plaintiff, be award- 
ed by the Court to be taken againſt the Defendant by Default ; that is, 
viz, That afterwards he ſhall not challenge any of 
the j urors, (that Advantage, and nothing elſe, be- 
ing loſt Anas by ſuch Default) but he may give Evidence in the Caſe 
upon the Trial, in the ſame Manner as if he had appeared. 1 85 
F Ik a Peremptory Rule be given for the Defendant Tue puree * 
to plead at a certain Day in a Civil Cauſe 3 if he enter his Judgment up- 
do not plead accordingly, the Plaintiff may enter 9" 2 Peremptory Rule 
Judgment againſt him without moving of the = te, , Ml Fen 
Court : Butif it be an Indictment, Information, Gc. in caſe of an Indidment. 
in the Crown- Office, or in a real Action, there Judg- 
ment cannot be entered without a Motion in Court 
for a Peremptory Rule. 
G By the Statute Of Frauds and Perjuries, 29Car.2, From what Day Lands 
cap. 3. No Lands are bound but from the very Day are bound, by the Sia- 
whereupon the Judgment is ſigned by the Judge, or * 
Maſter of the Office, and the Day of Signing thereof 
5 


Not to challenge. 


entered 


144 Judgnienk. : 
entered on the Margin of the Roll whereupon the Judgment is enter- 
ed: And alfo the Day of the Month and ear of Inrolment of the Re- 
cognizance, which muſt be ſet down in the Margin of the Roll where- 
on the Recognizance is entgred, which they take care to do upon the 
Signing every Judgment for Debt or Damages, and entering of every 


Recognizance. And if an Elegit be ſued out upon this Judgment of 
Recognizance, your Elegit mult be as it was before this Statute," viz. 
That the Sharif ſhould' deliver a Moiety of all the Lands which the 
- * n 1 Die "pep pr (0G — Ox. 
hat the Fiegl 15 tO. ft Oninden. Paſche quo die judicium prædicł. red. 
* PS fuit, as ny Record of the — is; for 
there can be no Judgment but in Term- time. And as to the Entry of the 
dgment the Statute makes no Alteration: But when an Ejectment is 
rought upon this Elegit, executed and returned, and entered or filed, 
for the Recovery of Poſſeſſion of the Lands extended upon this Flegit; 
chen at the Trial you muſt give in Evidence a Copy of the Judgment, 
whereupon the Elegit iſſued out, with the Day and Year when ſigned, 
and from thence, and not the Day mentioned in the Writ to be the 
| „, Day when the Judgment was obtained, doth the 
1 Plaintifts Plaintiff's Title begin. So likewiſe in the Caſe of 
a Recognizancge. O00 6 l ane 2 
Al Judgments fot By an Act made 4 & 5 V. G. M. cap. 20. it is A 
K. 1 enacted, That the Clerk of the Eſſoins of the Com- 
- 4&5, & . c. 20. mon Pleas, Clerk of the Dockets of the 1 ö 
| Bench, and the Maſter of the Office of Pleas in the 
Exchequer, ſhall before the laſt Day of Eaſter-Term then next coming, 
cauſe to be put in an Alphabetical Docket by the Defendants Names, a 
Particular of all Judgments for Debt by Confeſſion, Non ſum Informa- 
tus, or Mihil dicit, entered in the reſpective Courts of the Term of St. 
How to be entered, Hillary preceding, which ſhall contain the Names 
of the Plaintiffs, Defendants, his or their Places of 
Abode, and Title, Trade or Profeſſion, if any ſuch be in the Record, 
and the Debt, Damages and Coſts recovered thereby, and in what 
County, City or Town the Actions were laid, and the Number-Roll of 
the Entry thereof. And that every Clerk of the Judgments, and every 
other Clerk of the Common Pleas and King's Bench, ſhall within ten 
Days before the Time aforeſaid, bring to the reſpective Clerk of the 
Dockets, Notes in Writing of all the Judgments by them, and every 
of them, entered of the faid Term of St. Hillary, upon Verdicts, Writs 
of Enquiry, Demurrer, and every other Judgment for Debt or Damages, 
in all Things as aforeſaid. Alſo the Clerks in the Exchequer ſhall do 
the like, to the End the ſame may be by the Clerk of the Eſſoins of 
the Common Pleas, Clerk of the Dockets of the King's Bench, and 
Maſter of the Office of Pleas in the Exchequer, entered in the reſpec- 
tive Dockets before-mention'd in Manner and Form aforeſaid. And 
alſo, that the ſaid Officers and Clerks of the ſaid Courts ſhall before the 
laſt Day of Michaelmas Term next coming, and in every Michaelnas 
Term next after, make, or cauſe to be made, the like Docket as afore- 
faid, containing all ſuch Judgments in the reſpective Courts of = 
I | and 


kept 


„ 


B 


E 


D 


1 
” 


B 


Search fo 5 
feiture for Omiſſion or Neglect 1000. one Moiety 


was made only to help Purchaſors. 


8 — — 3 
tenk. 


ahd Trinity Terms, then laſt paſt; 
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h in ſuch, Manner as aforefaid. And 
> made; the like Docket in Manner 


ſhall- alſo the laſt Day of Hillary Term, 1693, and in every Hillary 
or cauſe robe m 


Term after, make, c 
and Form aforeſaid, of all ſuch. Judg 


ents of the Term of St. Michael! 


then laſt paſt, - which reſpective Dockets ſhall be fairly put into, and 


imes, paying 4d. and no more, for one Term's 
— n br 9 againſt one Perſon, The For- 


to the Party grieved, and the other to the Proſe- 
cutor. Eu 10315115 ieee 
Alla, no judgment not docketted ſhall affect a 
Purchaſor or Mortgagee, or have any Preference a- 
ainſt Heirs, Executors, or Adminiſtrators, in their 
Adminiſtration of their Anceſtors, Teſtators, or In- 
teſtates Eſtates. This was a temporary Act, but 
made perpetual by an Act 7 & 8 W. 3. cap. 26. 


That the Clerk of the Dockets be paid for every 


in Books of Parchment, in the reſpective Offices before-name d. to 
be viewed and ſearched by all Perſons at ſeaſonable 


How much the Search 
to be. 


the Forfeiture. 


No Purchafor ſhall be 
affected by a judgment 
not docketted, 


The Clerk's F ees. 


judgment upon Verdict, Writ of Inquiry, Demur- 


rer, and every other Judgment by them entered, 44. 
over and above the Fees due. This A& was made 
rpetual, 5 & 8 V. 3. cap. . 
Pe fungment to bind the Goods, may be ſigned 
after the Defendant's Death, notwithſtanding the 
Statute of Frauds and Perjuries; becauſe that Statute 


Kitſon, Paſch. 2 Fac. B. R. 250 | 
Alſo a Fieri facias was taken out, and executed 
after the Defendant's Death, and held good, Cauſa 
4 ſupra: Hawden and Ripſley. Mich. 2 Fac. 2. B. R. 
Allo in an Action on the Caſe brought againſt the 


Sheriff, for a Return of a Nulla bona upon a Fieri 


facias, although Judgment was ſigned after the Teſte 
of the Writ of Fieri facias, and both the Judgment P 


and Fieri Facias were of Hillary Term, but the Judg- 
ment not ſigned until March afterwards, yet it was held good. And 
the Court declared, That they would not make any Uſe of the Day of 


F 


ſigning of the Judgment, but only to relieve Purchaſors as the 
2. Stamper and Kinſey, : 

27 will not appear and plead, tliere 
ſufficient ſerving of the Declaration, and 


intended. Hill. 2 & 3 Fac. 2. 
Ik the Defendant in an 
muſt be an Affidavit made o 


Freckelton and 


» & 8 Ut; cap; 26; 


A Judgment entered 
after the Defendant's 
Death, will bind the 
Goods, not Lands, 


A Fi. fi. executed after 
the Defendant's Death. 


The Court takes no 
Notice of the Day of 
ſigning of the Judg- 
inent, but only to help 
Purchaſors. | 


Statute 


* 


then Counſel muſt move upon that Affidavit, to have Judgment againſt 


their own caſual Ejector, if the Tenant in 
the Day, to be appointed by the Court, 


Ppſſeſſion doth not appear at 
which will be granted, if the 


Affidavit is ſuffleient; and a Rule will be thereupon made, That unleſs 
yy 1 1 in Poſleſſion will appear, and become Defendant within ſuch 
Vol. II. RE | 


14 


Time 
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Time as the Court thinks fit, that Ju 
Wuen the Declaration 


to be delivered. 


1 
De: 
1 - 


Wen to move for 
— 175 againſt the 
r. 


How to be where the 
Court is divided. 


Judgnient. 


.. t be entered againſt tlie 
caſual BjcQor. Note, The Declaration in nt, 
ought to be delivered before the Eſſoin-Day of the 
ſucceeding Term, and not on a Sunday: And (if 
in the King's Bench) it muſt be delivered to the Te- 
nant himſelf, or to his Wife. And alſo you muſt 
move che next Term after your Declaration deliver- 
ed for Judgment againſt the caſual Ejector, other- 
wiſe the Court will put you te deliver your De- 
. de novo, and the 1 en ſhall be 


on a Motion in Arreſt of . the Court A 
"a ided, two Judges againſt the other two. The 
Plaintiff muft — his judgment; becauſe the Court 


being divided, they can make no Rule to hinder the entring up of the 
Judgment upon the common Rule given for Judgment, upon bringing 
in of the Poſtea, or the Return of the Writ of Inquiry into the Court; 
unleſs they have made a Rule at the firſt fo ſtay all err unt 
the Court ſhall otherwiſe order. 


How Jud t ſhall 
be at the Aſſiaes upon a 


Luare Impedit. 


How in Replevin, 
where Part is found for 
the Plaintiff, and Part 
for the Defendant. | 


How to be when ſome 
of the Defendants plead 
Matter of Abatement in 
Bar, and Judgment by 
Default againſt others. 


udgment in Z. &. u 
n l and — 
rer out of the Petty- Bag. 


Judgment for the De- 
fendant reverſed, and a 
new Judgment given for 
the Plaintiff. 

How to be againſt Ba- 
ron- aud Feme Execu- 
tOts. 


A voidable Juigment 


may be pleaded tl 


vers 'd. 


n 
mend their Judgments 
the ane Term. 


He Judgments ſhall 
hen £m 


Pow a Judgment mall be at the: Aﬀſizes upon aB 
Verdict upen's ume Inpedit. Lutw. 905. 2. 


Þow a Judgment in Replevin ſhall be, wiſh C 
Part is found for the Plaintiff, and Damages and 
Coſts; and Part for the Defendant, and Damages 
and Coſts. Litw. 1194, 1197. 

Pom Ju udgment ſhall be when ſome of the De- D 
fendants plead Matter of Abatement in Bar, and 
Judgment by Default n the others. Lutw. 
1343. 

Judgment given in B. R. upon an Iſſue and De- E 
murrer out of the Petty-bag. 1 Lev. 283. 


There a Judgment for the Defendant was re- F 
verſed, and a new Judgment given for the Plain- 
tiff. 1 Lev. 310. 

Dow the Judgment ſhall be againſt Huſband and G 
Wife, Executors, becauſe the can have no Goods. 

2 Lov. 161. 

A voldable Judgment may be pleaded till re- H 
*- vers'd; becauſe until reverſed it is a good Judg- 
ment. 3 Lev. 203. 

The Court may amend their Judgments of the ] 
ſame Term, but not of another Term; cena the 
Term is but one Day in Law. 3 Lev. 4 

How Judgments ſhall be againſt Infants See K 

2 itle e 
The 


8 1 : 8 ; 
_  Judginent. 147 
| * * | . * 2 1 A 1 * 
A The Judgment in eee ee o A Judgroent in For 
tens recuperet ſeifinam de..uno.meſſuagio & duabus conmay De du, 
bs . , ty, bus a 
acris terre: &. paſture, not ſaying hey much the cis terre & paſture, and 
Land was, and how much the Faſture; and held f not how much Land 
to be ill for this Incertainty, and 15 i; 


a 


'tho' moved that it might be affirmed for the Meſ- 
ſuage; which the Court ſaid, the Common Pleas 
might have done by giving Judgment for the Meſ- . 1 
ſuage only: But here the Judgment being entire, An intite Judgment 
cannot be affirmed for Part and reverſed for Part, Par“ fo — ws 

but muſt be reverſed for the Whole. Cro. Car. 471- Part. e 
e „ | 155 N 

B b Alta it is Mi ſericordia againſt all three, where= And Miſericordia a» 

as only two appeared; and againſt him who ap- Fa mem all, where 
peared upon the Summons, no Miſericodia ought againit any of them. 
to be; and for theſe Errors reverſed. Cro, Car. 


564 ph 9. Oo tt. IG 
'.Þ CAS of Nift Prius may give Judgment, as Juſtices of Ni Prix: | 
* well where a Man is acquited of Felony and Trex or Si vm 
ſon, as where he is thereof attainted, and may a- Felony or Treaſon, 
ward Execution to be made by Force of the ſame ** HY, 6. cap. 2. 
Judgments. [I F 
D Judgment for a Fine may be given in the De- Judgment in Deferg 
fendant's Abſence, but not for any corporal Puniſh. dat Abſence. 
ment. Salk. 56. 400. Comb. 5 py 
E Judgment may be given after the Plaintiff's “ Judgment after the 
Death, if it be within two Terms after the Ver- Plintiffs Death. 
dict. Salk. 401. 3 
F There muſt be four Days excluſive between Signing Judgment. 
the Day in Bank and the figning of Judgment. 


Ibid. 399. 8 8 
G Jn what Caſes Judgment may he entered on _ Judgment without 
the peremptory Rule without Motion. Mid. Marien. 


H Judgment on Demurrer to a Plea muſt be en- On a Demurrer. 
tred with Et quia videtur curia quod placit' pred 
c. Salk. 402. 
It the Plaintiff in a . de droit fails in his Honſſians de droit, 
THE, 1 Judgment need be given for the King. 
id. 448. 
K See the Forms of entring Judgment on non Ven Pref. 
Prof. & c. Ibid. 455, 456. * g adds 
I. Judgment ought to be compleat and formal, Judgments to be for- 
_ a Diſmiſhon is no Judgment. 1bid. 51 x, 
3 | 
M Tarrant to confeſs Tudgment by a E eme, who Warrant of Attorney 
_ afterwards marries, is thereby revok d. Vid. 6 


o 


A Uarrant 
e 
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Judgment by a Pri- 


Feme Covert. | 


Judgment on Terms. 


Judgment reverſed. 
| ah 
udgment againſt the 
Admi — 
Debt upon a Judg- 
ment. | y | 
Debt in an inferior 
Court. 
Payment of Coſts. 


in Cuſtody 


3 g + | | 
a tllartant to confefs Judgmeſſt may be given A 
and how. Salk. 4022 e 


A Judgment confeſs' d by a Feme Covert ä re- B 


* fuſed to be ſet aſide on Motion. 1614. 400. 


ere a Tudgment is'confeſs'd on Terms, the C 
C wil | 41 Notice of them; aliter, if the A- 
greement is ſubſequent. Bid. 0. 
Judgment for a ſcandalous Libel, altered the D 
ſame Term, and the Puniſhment encreaſed. hid. 
57 10% 19 wy Hs 
: Upon a Writ of Inquiry after an (interlocutory E 
Judgment, here the final Judgment muſt be againſt 
the Adminiſtrator. id. 42. n | 
Bꝛinging Debt upon a Judgment, is no Waver F 
of the Lien created 4 that Judgment. 1bid. 80. 
And Debt will not lie in an inferior Court on a G 
Judgment in B. R. (Q.) Salk. 439. Comberb. 220. 
On Payment of Coſts, Judgment will be-ſet H 


| aſide tho? regularly entered, if the Plaintiff has not 
Joſt a Trial. Salk. 402. | 2g 


Irregularity. 
Judgment in Error, 


25 Reverſal of Part. 


udgment reverſed in 
* — 


Judgment in Parlia- 


menr, 
When Lands bound. 


Judgment pleaded. 


Of Judgments by Nl! 
dicit, Ges — 


Judgment by Fraud. 


Adminiſlratrix. 


There can be no Reference for Irregularity after I 


a Writ of Error. Bid. 


What Judgment ſhall be given on a Writ of K 
Error. Vide Salk. 401. 3 

A Judgment can't be reverſed in Part and af- L 
firmed in Part, unleſs Part is by Common Law 
and Part by Statute. Salk. 24. Carthew 235. : 

Ik Judgment for the Defendant on a ſpecial M 
Verdi& be reverſed in the Exchequer Chamber, 
that Court ſhall give the new Judgment; aliter, if 
on a Demurrer. Salk. 403. ES * 

I a Judgment of B. R. be reverſed in Parlia- N 
ment, the new Judgment muſt be entred in Par- 
liament. Lid. | 

Lands are bound as to Purchaſors from the ſign- O 
ing the Judgment. 3 Sulk. 159. ] | 

Where a Judgment in an inferior Conrt was P 
pleaded without any Plaint levied, and held good. 
3 Salk. 112. 

Df Judgments.by Nil dicit and by Default, and Q 
by Departure in Deſpight of the Court. See 3 Salk. 
213. 

A Judgment confeſſed by Fraud, an Action lies R 
in ſuch Caſe. Carthew 3. 
Judgments pleaded by an Adminiſtratrix. Bid. S 
430. x | 

x 
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: Judgment is never givers in B. R. pom Con- Judgment in 3, K. 


u 
here there is a joint judgment againit two, e Facies agal 
and — dies before Execution, the Scire Fac. Doo 
muſt be brought againſt the Survivor, and againſt 
the Heir and Tertenants of = —_ Man. Carth. 22 | 
A Judgment was reverſed for miſtaking -the 
Name fo of the Officers who executed it. 
Carth. 443. I = r 1 3 4 
Judgment againſt an Heir, where General and Againſt an Heir. 
where Special. Comber. 162 = 3 
. Where judgment for the Defendant in Eje&- _ Judgment reverſed in 


» 
7 


Judgment reverſel. 


ment in B. R. is revers'd in Parliament, there — 
ought to be a new Judgment, Quod quer recuperes 


terminum. Comber. 3114. 3 
Judgment in the Common Law Court of Briſtol, Judgment voidable. 
where the Court of Conſcience there is entitled to 3 
the Action, is only voidable, though the Words of the Statute (being a 
ivate Statute) are, The Judgment ſhall be void, and the Defendant 
have Coſts and Execution on ſuch Judgment, was adjudg d good: Comber. 
How Judgments ſhall be given in a Quo War- UW Farranto, 
ranto. Comber. 448, 19. 21 2 BE | 
Where Judgment on vitious Indictments to be _ Ju9gment on Indict⸗ 
ſet aſide. Wid r n 


Judgment in Treaſon deny'd to be arreſted, tho* In Treaſon, 
ſeven Objections thereto. Ibid. 5, 6 
| r in Treaſon revers'd in the Caſe The like. 
of the King and Walcot. 1hid. 370. 

See alſo 149, 161, 303, 310, 365; | 

A Rule deny'd for making up a Record with an Fotgety. 


Arreſt of Judgment on a Conviction of Forgery. 
Mod. Caſes in Law and Equity. 45. | 

In Ejectment Judgment cannot be eriter'd on 2 Eje&ment; 
Confeſſion of the Caſual Ejector. 1bid. 109. 


O A Teſtatum Capias founded on a Capias which Teftatum Capias. 


iſſued before the Judgment ſigned, is ill. 1hid. 
189, 190. 

A Judgment given the laſt Paper-Day cannot be When to be figned. | 
. 9 7 Quarto die poſt, which is out of 

erm. Ibid. 


Q A Scire Facias againſt the Bail jointly, but a S. Fac. agaiaſt Bail. 


* 


ſeveral Judgment againſt each held good. Bid. 199. 


R Thgo' a Judgment be regularly obtain'd againſt a „ Judgment agaiaft a 


Priſoner he muſt yet be charg'd in Cuſtody within ©": 
two Terms after; and if he be charg'd afterwards 
the Court will diſcharge him with Coſts. Lid. 227. 


S A Judgment ſet aſide becauſe ſigned four Days, . Judgment fgned too 


i. e. before the Quarto die poſt, Ibid. 237. _ 


150 Jndement. 


— 


1 A . nnn otion Was. made to ſtay Proceedings on a A 
Part of Monies paid. IR for that ay of the Money Was paid, 
Sulza 3 but denied, unleſs the ant — all that 


was . c. A5 Os od * in we — Equity,” — 4 | 8 
Judgment was BY n of Aſſize 
ant ler e's after ho cameo Tow Pur this v was: by Conſent, 
Town. 555 | Ibid. 246. + Ka p*, in! | 
When a Judgment not g Judgment | Default: is: not to be im each 0 
to be arreſted. where the Defendant _ a Defence or the Writ 
354 336 T4808) of Inquiry. hid. 289. 

Againſt a Director of 3 a Judgment —_ A | Direftoriet, the South D 
the South-Sea Company. Sas Cone let alide, Oc. by Stat. 7 Bes 1. cup. 
N 15 5 hid, 291. . 

Exceſſive Damages. A Motion was: made.in, Arreſt of. judg ment be- E 

_ the Jury gave _— 8 but deny'd. 
Hi. 296« |: 
Relation, A Judgment wha bgm, ſhall relate to the firſt F 
Day of the Tenn prevedent. Bid. 05 de 189, 1 90.) 


| Rejoinder, 5 55 ; Where the Rejoinder did not * the Repli- G 
cation, the Plaintiff had Judgment. Bid 343. 
Ejectment. | In Ejectment for Non-payment. of Rent the H 
Plaintiff had Judgment, but rocken ſtayed, & c. 
* Did. 34% : 
Principal wad Ball, Bankrupte i in the Princi pal ſhall not avoid a I 
; Judgment regularly had ainſt the Bail. Lid. 348. 
Condition, Where a Condition, &c. is in the Disjunctive, K 
| and one Part thereof falſified, the Plaintiff muſt 
have Judgment. Ibid. 349. 
Againſt the Marſhal, @CUhere Judgment is had againſt the Marſhal, L 
| the Profits of the Priſon ſhall be ſequeſtred, G. 
Did. 350. 
Surpluſage. A 3 ſhall not be vitiated for any Error M 
in a Word of Surpluſage. Jbid. 377. 
Judgment ſet aſide. See Judgment ſet aſide on Payment of Coſts, N 
giving a new Judgment, and pleading to Iſſue im- 
mediately. Did. 289. 


Ok Judgments againſt Pziſoners, Vide Declaration, 563. a. 
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Courts. 
* Declaration. 
(Pleas. 


HE Courts at Weſtminſter have Juril⸗ 

diffon all over England: All the other 
Courts are confined to their particular 
Jurisdi#tons; which if they exceed, then 
whatever they do is erroneous, | 


B A County-Palatine Court need not certify their 
Juriſdiion. 1 Saund. 74. | 

C Inferio2 Courts ought to certify their Juriſdiction. 
Ibid | 


Df the Juriſdiction of what other Courts the 
Courts at Weſtminſter will take Notice. Thi. 
Nothing ſhall be intended to be out of the Ju- 
riſdiction of a fuperior Court, but only that which 
{ſpecially appears: But on the contrary, nothing 
ſhall be intended to be within the Juriſdiction of an 
inferior Court, but only that which is expreſly al- 
ledged. Ibid. 
The eſſential Difference betwixt free Chapels and 
other Churches and Chapels is, that all free Chapels 
are free from the Juriſdiction of the Ordinary: Hill. 


E 


Jutiſdiction of Courts. 


The Courts at Weft- 
minfter will take Notice 
of the ſuriſdiction of 
other Courts. 

Nothing intended to 
be out of the JuriC- 
diction of a ſuperior 
Court, but what appears 
to be ſo: Nor within 
that of an inferior Court 
unleſs alledged. 


Difference between 
free Chapels and others. 


23 Car. B. R. So that the Ordinary is not to intermeddle with them in 
any Thing that doth concern them, or to viſit them; whereas all other 
Churches and Chapels are within the Juriſdiction of ſome Ordinary, and 
may be viſited; but I ſuppoſe the King may grant a ſpecial Commiſſion 


G The Juriſdiction of a Court where a Cauſe is 
depending, cannot be extended farther in relation 
to that Cauſe by the Conſent of the Plaintiff and 
Defendant, than of Right it ought to extend: Paſeh, 


to Viſitors to viſit and reform as they ſhall ſee Occaſion. 


The Juriſdition of 
a Court cannot be ex- 
tended farther than of 
Right. 


24 Car. B. R. 


152 
24 Car. , e 
2 Court which was not before, for the Trial of their Cauſe; and b 
this Means the Juriſdi&ion of every Court would grow to be unlimited, 
Which would be inconvenient. — ns Tennes 1 


B. R. has no Conu- 
ſance of the Proceed- 
ings in Parliament. 


Extent of the Juriſ- 


diction of B. R. 


of all Courts of Juſtice throughout all England: 9 Feb. Hill. 164 


B. R. For this would be for the Parties to erect (as it were) 


This Court hath no Conuſance of the Proceed- A 
ings in Parliament : Paſch. 24 Car. B. R. So held 
in John Lilburn's Caſe : Becauſe the Parliament is the 


Supreme Caurt,-anfſubjet no other Court. 
T ourt hath à general quriſdiction to reform B 


the Abuſes of all Perſons in their Behaviour through- 


out all England; and the Abuſes and Miſcarriages 
9. B. &. 


3 Julii 1650. B. S. For the good Behaviour of all Perſons doth much 


conduce to the Peace of the Nation. : 


Where Hereſy and 
Schiſm may be deter- 
min'd at Common Law. 


Pleas to the Juriſ- 
dittion muſt be before 
Imparlance. 


Plea in Diſability 
afirms the ſuriſdiction. 


If the Court of 
Chancery grant a Ha- 
eas Corpus to a Priſoner 
in Cuſtody of the Mar- 
ſhal, this Court cannot 
reſtrain him. 


B. R. has Juriſdiction 
over all other Courts in 
Mandatory Writs. 


Ma t a Manda- 
mus 3 to ad- 
mit a Fellow. 


Alſo for the Admiſ- 
fon of a Mayor, Oc. 


Although Hereſy or Schiſm are not properly C 
triable at the Common Law, if a Court of Common 
Law have Conufance of the principal Cauſe where- 
upon thefe depend, they may be there determined, 
and the Judges will conſult with, and hear Divines 
themen y ep. .. ET 

Pleas to the Juriſdiion of a Court ouglit to D 
be at the firſt, and not' after Imparlance, and he 
that pleads ought alſo to give ſuriſdiction to another 
Court. See Co. Lit. 303. 2 H. 7. 16, 17. 22H. 6.7. 

Þe that pleads in 2 of the Perſon of 
the Plaintiff or Defendant affirms the Juriſdiction 
of the Court, and therefore cannot plead againſt it. 
35 H. 6. 12. e eee 

Ik the Court of Chancery do grant a Habeas Cor- E 
pus to a Priſoner that is in the Cuſtody of the Mar- 
thal of this Court; this Court hath no Power to 
reſtrain the Priſoner ſo long as the Habeas Corpus is 
in Force: 3 Fulii, 1650. Trin. B. &. In the Caſe of 
Sir Arthur Smithies and Workman : For if it ſhould 
be ſo, this would be for the Authority of one Court 
to interfere with another. 

This Court hath Juriſdiction over all the Courts F 
of England in all Mandatory Writs : 10 Feb. 1650. 
B. S. Which are ſuch Writs which proceed out of 
this Court, as the Superintendent Court, and Su- 
preme Judicature. | - 

This Court hath Power to grant a Mandamus to G 
a College, to command them to admit a Fellow 
there : Dr. Patrick's Caſe. Trin. 18 Car. 2. Reg. in 
B. R. And alſo for the admitting a Mayor, Bailiff, 
Alderman, Pariſh-Clerk, ec. or other Perſon who 
is elected into an Office, and refuſed to be admitted; 
or turned out of his Office when admitted: But 

3 | Note, 


1 f 1 5 
D A Mandamns will not. lie to Oman 
on or Corporation to el & any Perfon*i Wy" 
Office, but only to 1 them Then elected, ve 
cauſam er 0 
A See in 
a Recordare removed out of an Inferior Court, where 


the Damages are under 405. 

B Uhere Damages are laid under 40 c. in an Hun- 
dred-Court, Coſts may make it amount to more: 
But where it is laid above, in ſuch Caſe it is all 
Coram non Fudice. 2 Mod. 102. 

C Fox Caſes concerning exempt Juriſdictions. Vide 
3 Selk. + 9, 80. 

D What all | be intended out of the Juriſdiction, 
and what not. Thid. 216. | 


Pleading. Ibid. 
F All Juriſdiction is deriv'd from the Crown. Bid. 
3410 
G Jn Inferior Courts every Thing that makes the 
Giſt of the Action muſt be laid within the Juriſ- 
diction. Mid. 404. 
H Aliter if only Matter of Aggravation., i 
1. 4 Bill may be filed in Chancery to fe 
rtgage on Lands out of its . Jurifdiftion 
* within it. Bid” 
a. Diverſit where two Courts 1 j+ uri 
Feng of the lame Thing and where not. Iii. 198. 
And ſee the horiſdickten of Juſtices and the Sel⸗ 
ion; touching Apprentices. id. 67. 
M lea to 12 Juriſdiction muſt come in Time. 


Carth. 11. 9 J 19” 71 N $503 70 


| 


mult, 1bid. 402. „ 
OA Cauſe. is not within the, Juriſdiction or 4 Su- 
erior Court when it comes there, er Salli und 
before its Time, by. Writ f E rot ot Appeal. 
Skinner 522, . | 
P All inferior Turildi&ions oy ou 2 to ger d in their 
Proceedings and] eturns) chat / have Fee 
according to the Power hay Rake by Law, ot they 


Equity, 4. 5 


was held good, tho' the Cauſe the 
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within the Juriſdiction. Jhd. - + 


3 ſicleratum quod convittus eft is good, tho' not ſaid 
5 N iat. id. 175. 


. R r 


tle Detlaratton how to declate upon 


E hen Infra Juriſcliclionem muſt be alleged in 


N. Huch Plea need not be ſworn as a'Foreign Plea || 


ſhall be compell' d to it. "Mod, Ciſes in Lew and ae | 


Q. Pet an 10 mul. Cumputa int in fra Te uri iſ ionen 885 
eo "Wis not 


R A Judgment of an inferior friction Ideo e ö 


153 
But cannot comma 
any Perſon or Cor * 


hr to elech. - 


nel. * 


by 42 16 declare 7 
a Recordaye' \ 
G 


Tho' Damages can- 
not be more in an Hun- 
dred - Court, yet they 
may be more with 
Coſts. 


1— 
. 1, Juriſdictionem. 


From whom derived. 


„ra. Jur. Ge. 


Iau: 

O 50 271 
15751 0 
Concurrent juriſ- 
diction. 


Apgprentices. 


L Not to be Wem. - 
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See Uenire Fatias and Menue. 
I. . 5 aint Digs 5 t 0125, 10 1. 
I, Chief Juſtice. This Court will onler g 
2 on. will order "The. Secondary 15 return a jur WA Fo | 
a Secondary to return ere ee t SC P 
a fury, pA they ſee Cauſe at the Alliz6 1 if t | 5 mrs 
for it, without both Parties conlent, or elle 


1 


Cauſe. . | po We | 
this were to thwart. the ordinary Courſe of Frq- 
 , ceedings, and obſtrud Juſtice, „ g. 
A Jury of Merchines = The Court was Moved, that a Jury of Mefthants © 
orders to be rural. night be returned to try an Iſſue Between tg Mer- 
chants, touching Merchants Affairs, and | was 
granted: Hill, 21 Car, B. R. Becauſe it was conceived they mnt gave | 
better Knowledge of the Matters in Difference which were to tried | 
than, others could, who, mere not of that Frofeſſion. . „„ 
1. Co. A Jurp way take Notice of a Matter of Record D 
tice of a Record, but ber, Lannot try it . Mich. 22 Car. B. K. For a 
cannot try it. Record muſt be tried by it ſelf, and judged of by 
tf, Alizul 10o8tal SEA... f too i oe i 
duct "dwells n ere At g Juror do inhabit in a Houle that is in the E 
in ae ; He may K ende and. do ocgupy Tabs Gar te Te 
be return'd upon 4 Jury the 4 iſh of Sale next ad joining, and he 18 returned 
as of the Pariſh where upon 4 ury as of the Pariſh of Saule, this is well 
the Lands ie. enough, although he do not dwell in Sale Paſeh. 
23 Car. B. R. For he ſhall be ſaid to be as well of the Pariſh*where - 
the Lands lie which he occupieth, as of the Pariſh where he inhabits 3 
for he is a Pariſhioner in Sale though an Inhabitant in Dale, and he may 
as well be ſaid of Sale as of Dale. VV 
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C 


that the. Cauſe. tg be tried at the Bar, is a Cauſe 


4 


D 


E 


A Mo Writ, of Alia, or Plur diſtringas. Fur cum 
cs for th trying of Iſſues at the ; ſhall ; 


ed out be 
annexed ſhall be delivered to the Secondary. of this 
Court, to the Intent that the Iſſues ee 


ſued: out before the precedent Writ of Diſtringas. 
Fur with the Panel of the Names of the Jury to it ens 


455 


No Alias or Plurie 


Aiſtringas to bo ſued bu 
before the. ;Diftringas 
Tur be delivered to the 

Tea 


[| 


- 


by the Jury, for their not 


appearing upon the ſaid precedent Writ, may be duly eſtreated. Per 


Cur. Hill. 24 1 Car.: 24. 
In Caſes where it is conceived an indifferent Jury 
will nat be returned between the Parties by the She- 
riff of the County where the Venue lies, the Court 
upon Motion will order the Sheriff to attend the 


In what Caſes the 
burt will order the 


Secondary to ſtrike a 
Juxy. | . | 


Secondary of the Office with his Book of the, Freeholders of the Coun- 
ty where he is Sheriff, and the Secondary in the Preſence of the Attor- 
nies on both Sides to ſtrike a Jury: Trin. 23 Car. B. . But there muſt 
be probable Matter ſhewed to the Court, why an indifferent Jury may 


not be had, elſe the Court will make no ſuch Rule. 


Upon a Motion and an Affidavit made in Court, 


of very Nen Conſequence, the Court will, if they 
ſee Cauſe, make a Rule for the Secondary to name 
forty-eight Freeholders, and each Party to ſtrike 


out twelve by one at a time, the Plaintiff or his 
gin firſt, and the remaining twenty- 


Attorney to | 
four, ſhall be the Jury to be returned for the Trial 
of che Cauſe... Trin. a3 Cur. B. K 
:o% Tenart that is within, the Diſtreſs of a Lord 
of a Manor or Leet, ought not to ſerve upon a Jury 
in'a\(Caufc | 
B. R. For it, ſhall be preſumed he may not be in- 
different, in regard of fearing; to diſpleaſe his Lord, 
under whoſe Diſtreſs he lies. 1 
Where Jurors come out of two Counties, one 


oe gt” 


* n 
. * 


ſe that concerns the Lord: Mich. 23 Car. 


Upon Affidavit in 
Court, that the Cauſe 
is of great Conſe- 
quence, the Court will 
make a Rule for the 
Secondary to name 
Twenty-four Freehol- 
ders. . 


* ” » 
1747 7 3 


Tenant within Di- 
ſtreſs of a Lord may 
not ſerve on a Jury 
where the Lord is con- 


cerned. 


When. Jurors -come 
out of two Counties, 
how they muſt be 
worn. 9 4 
- How a Jury in Lon- 
don to be in an Action of 
Waſte. 1 4 


A Juror ſworn, may 
not go from the Bar 
without Leave. 


If the Sheriff be 
concerned, the Coro- 
ners return the Jury. 


ſuppoſed; 


th 


156 Dit aw m. 
ſuppoſed; but if the Trial concern the High- Sheriff, and the Jury ſhculd 
be returned by his Under-Sheriff; or the Trial concern the Under- 
Sheriff, and he Jury be returned by his High-Sherift, - there muſt be 
preſumed in mele- Cans d HITS. 
ety The Jury ought not to have any Writing with A 
.. dae them when they go from the Bar, which hath tot 
chen hat las nd been been proved, although ſuch Writing hath been given 
proved. in Evidence unto them: For though it be given in 
1 IRg FExidence, yet if it be not proved, nothing can 
be directly concluded from it; and therefore the Jury is not to have it 
to guide their Conſciences by. Mich. 24 Car. B. KM. 
|  CAhere it appears to the Court that the Jury have B 
In what Caſes a luc been unlawfully dealt withal to give their Verdict, 
are finable, and in what ag i | aug TT > 
not. they are finable: Vaug b. 153. Bat they are not 
; | '- *finable for giving a Verdict contrary to their Evi- 
dence; but if it be in a civil Cauſe, an Attaint will lie againſt them: 
Ihid. 144, to 149. Neither are they finable where an Attaint doth 


CY 


not lie. 1hid. 145. UAE 2 — F noah 
| The Jury may find Matter of Record, if they do C 
n fn u it of del Gen nowledge. For Example, If the 
own Knowledge. jury do know that John at Stile levied à Fine of his 
=p Lands in Dale to J. N. the op ng that ſuch a 
Fine was levied : Paſch. 1650. B. S. 10 Muii. For a Man's own Know- 
ledge is more certain than any Evidence can be givenn. 
- There ate three Grand Juries returned every D 
Three Grand Juries Term to ſerve in this Court, every: ury confiſt- 


'd I 9 0 £4! REN. n "v7 RJ © Bs 2 4 
Goeia Þ. R, 0 4 ing of ſixteen, ſeventeen, eighteen, ?mineteen- or 


WRT twenty Jurors, or more, to enquire of Offences 
criminal committed-in the feveral Parts of the County of Middlzſex 
through the whole County. The Reaſon why there are three Juries 
is, becauſe there are three Hundreds in Middleſex; and for every 
ſeveral Hundred there is a particular Jury returned to ſerve for that 
Hundred only.” 255 2 2 — 11. in 37 42) a 
A Alan very aged, Though a Man be very aged, yet if he be of E 
but of able Body, not an able Body, and not infirm, he is not to be ex“ . 
de Grand lu. 8 cuſed from ſerving upon the e 1 
A Man of feventy- One Butler, a Man of feventy-two ears of A C, F 
two Years old not ck. Was denied by Rolle, Chief Jultiee, * to be excuſed 
casu, and why. to ſerve, becauſe he was of an able Body, and had 
mus Senſes and Underſtanding-perfe& Hill. 165 l. 
Not a Man who has One that hath no Freehold in the County, or is G 
Covern ne a Conſtable, or a Surveyor of the High-ways, is not 
y; nor a. Con- . : H 
ſtable, Or. thereby to be excuſed from ſerving upon the 
„% oe ren _ Jury: For ſmall Excuſes muſt not ſerve to 
protect Men from ſerving the Publick, which is to be preferred above 


any private Intereſt, Paſrb. 1651. B. & by Rolle, Chief Juſtice. 
The 
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i ; Jury and Juroz. 157 
A The Jurors that appear at a Trial ſhall not have Jurors that appear, 
their Charges allowed them, if the Cauſe be not Charges, 3838 


tried for want of Jurors: Paſch. 1652. B. S. For be not tried for want 


of Jurors. 


their Appearance is of no Benefit to any Body; and 
therefore it is no Reaſon they ſhould receive any 


Recompence. 


B Uhen a Juror is withdrawn he is ſtruck out of Juror withdrawn is 


the Panel by the Secondary. — by the Se⸗ 


C Upon a General Iſſue the Jury may find a On a General Iſſue 


. the Jury may find a 
Record, but not upon a Nul tiel Record pleaded, Record, but not upon 


1651. B. S. For there the Record muſt be tried N fiel Record pleaded. 
by itſelf. 


D If but eleven of the Jury be ſworn, if the twelfth If but eleven be 


: ſworn, and the twelfth 
Man do ſtand by, and hear all the Evidence that ſtandsby and hears the 


was given to his Fellows, he may be ſworn after- Evidence, he may be 
wards and paſs upon the Trial : By Rolle, Chief 1 4 and 
Juſtice, 1654. Paſch. B. S. For the Jurors are! en ene a 
{worn to try the Iſſue. 


E The Jury may take Depoſitions taken in Chan- They may take from 


5 . . the Bar Depoſitions 
cery, and exemplified there, given in Evidence to en in -Chancery, - if 


them, from the Bar with them 4 but if they be not exemplify'd, otherwile 

exemplify'd they may only look upon e in 20% 

Court, but not take them with them out of the 

Court, 1654. B. S. For to ſee them is no more than to hear them read, 

and oy are not ſo authentical if not exemplify'd. 
Caſes where an Alien is Plaintiff or De- Where the Jury 

tendant, the Trial, whether Civil or Criminal, ought m_— SDA ME. ON 

to be Per medietatem Linguæ, and a Suggeſtion to be 

made upon the Record to that Purpoſe ; and when 

the Jurors appear, they ſwear one Engliſh and one Foreigner, and ſo on 


"till they have a full Jury. 


G It is not neceſſary in a medietate Linguæ that the Not neceſſary that 


F oreign I the Foreigners be all 
gners ſhould be all of the ſame Country that f the fande 3 


the Foreigner is of, who is to have the Trial; ſo 
* they be Foreigners, and every Man of a ſeveral Nation, it is 
ufhcient. 


1 By an Act made 4 & 5 V. &. Nl. it is enacted, 445 W. 6 H. cap. 


That all Jurors (other tlian Strangers upon Trials, 24. Sett. 15. 


> TN L 
per medietatem Lingue) to be return'd upon the How much Eftate Ju- 
rors in England and 


_ Trial of Iſſues in any of the Courts of Weſtminſler, Ilales 10 hes, Per Ann. 


or Mſi Prius, Oyer or Terminer, Gaol- Delivery, or 

General Quarter Seſſions, ſhall have in their own Names, or in Truſt 
for them, in the ſame County, 101. per Annum of Freehold, Copyhold, 
or antient Demeſne Lands and Tenements, or in Rents, or in all or 
any of them, in F ee- ſimple, Fee-tail, or for the Life of themſelves, or 
of ſome other Perſon, Alſo, That in every County in Vale, every 
ſuch Juror ſhall have 6 /, per Annum in Manner aforeſaid. 


mp / 4 8 | Alſo, 


Alſo, That if any Perſon of a leſſer Eſtate or A 
1 8 Value chan is in that Statute directed, be returned 
| upon any Jury, it ſhall be a good Challenge, and 
the Party returned ſhall be diſcharged upon ſuch Challenge, or upon his 
Oath of the 'Truth of the 3 Ol Re Bp 
No Iſſues of Jurymen making Default be B 
Fees W faved, but by ſpecial Order of the Court, or Judge, 
before whom the Iſſue is to be tried, for ſome rea- 
ſonable Cauſe proved upon Oath before the ſame Court or Judge ; and 


that all ſach Iſſues ſhall be duly eſtreated into the Exchequer. 
That the Yenire facias hereafter thall be duode- 


How the Venire is 


to be. 
4 & 5 Junz. 


eim liberos & legales homines de vicineto de A. (But 
by the 4 & 5 Anne, it is to be De corpore com.) 


quorum quilibet habeat decem liherat' terre tenementorum wel reddit. per 


annum ad minus. 


And the Writ into Fales to be ſex liberat'. 


That upon every ſuch Writ, the Sheriff, Coro- 

COTE Oe” ner, br . 22 Miniſter, unto whom the making of N 
the Panels belong, ſhall not return any Perſon, un- 
Jeſs he have 10 l. per Ann. in England, and 61. per Ann. in Wales at 
leaſt, - as aforeſaid, in the County where the Iſſue is to be tried, upon 
Pain of forfeiting to their Majeſties 5 J. for every Perſon returned con- 


trary hereunto. 


To be duly ſummon- 
ed 11x Days before. 


The Forfeiture. 


All Cities, Oc. ex- 
cepied. 


As to Tales Men. 


To take no Fee upon 
Accccunt of any Men 
returned. 


Penalty 101. 


Who ſhall not be re- 
turn'd upon Aſſizes or 
juries. 


18 E. 1. cap. 38. 


How a Writ of Aon 
porcnd* in Afſſis to be 
prained, 


Jo Sheriff, Bailiff of Franchiſe, or their Mini- E 
ſters, ſhall return any Perſon, unleſs he hath been 
duly ſummoned fix Days at the leaſt before the 
Day of the Appearance; nor ſhall take Money or 
other Reward to excuſe the Appearance of any Ju- 
ror, upon Pain of forfeiting 10 l. to their Majeſties 
for every ſuch Offence. 3 

Nate, All Cities, Boroughs, and Towns Corpo- F 
rate, are excepted out of this Act. 

That every Tales Man to be returned in England G 
ſhall have 5. per Annum, and every Tales Man in 
Wales 31. per Annum. 

That no Fee or Reward ſhall be taken by any H 
Sheriff, Clerk of Aflize, or any other Officer or Per- 
ſon whatſoever, for the returning of any Tales, or 
upon Account of any Tales returned, upon Pain of 
forfeiting 10 /. the one Moiety to the Proſecutor, 
the other to their Majeſties. 

By the Statute of Veſtm. 2. cap. 38. No Per- J 
ſon above 70 Years of Age, or ſick and infirm, 
or not dwelling in the County, ſhall be return'd on 
Juries. See 2 Inſt, 446, 447. 

Mo Writ of Non jo in Aſſiſis ſhall be here- 
after granted, unleſs upon Oath that the Suggeſti- 
ons upon which the Writ is granted are true. 
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G The tirſt twelve Men returned upon a Jury that 


Jury and/Jurod | 159 


A Note, So much of this Act as relates to Jurors, 


to be in Force for three Years, from the firſt of i; The Cponlnaance of 


* May 1693, and from thence to the End of the next & 4 Ann. cap, 18. 


Seſſion of Parliament. And by an Act made 3 . 

4 Anne, cap. 18. it is continued for ſeven Years, and. 

to the End of the next Seſſion of Parliament, with 

ſome Additions as to the County of York. | 

See the Act made 7 & 8 V. cap. 32. entituled, Stat. 7 #8 cc. e. 32. 

An AF for the Eaſe of Furors, and better regula- , . 

g : : regulating of Juries. 
ting of Furies, which was made perpetual by an 
Act made 1 Anne, cap. 13 

By the Statute of 8 9 V. 3. cap. 9. it IS en- The Act concerning 
ated, That all Juſtices of the Peace are required Juries, 8 & 9 W, ;. 
and commanded at the Seſſions of the Peace that. 
ſhall be holden next before Michaelmas, yearly, and every Year, to 
iſſue forth Precepts to the reſpective Conſtables within their reſpective 
Counties or Diviſions, thereby requiring them to make ſuch Return of 
Perſons to ſerve upon Juries, as by the Act made 
the firſt Seſſion of the Parliament of 7 & 8 V. Fa e 1d ran 
cap. 32. is directed. But now by a Statute made ; K 5 unn. 
4 &- 5 Anne, For the Amendment of the Law, it is 
enacted, That every Venire Facias to try any Civil Yeniveto be de Corpore 
Cauſe in any of Her Majeſty's Courts at Weſtmin- Coultatus. 1 55 


ſter, ſnall be awarded of the Body of the proper 


County where ſuch Iſſue is triable. 


D . Jury _ find a Thing which is not ow What they may find 


unto them in Evidence, if they do know it of their *hõut Evidence. 


own Knowledge : For they may inform themſelves | 

of the Truth of the Fact they are to try by all poſſible and lawful 
Means they can, and are not ſolely tied to the Evidence given at the 
Bar; and therefore they ought to be De Yicineto : But a Juryman ſhall 
not give Evidence of a Matter of Fact to his Companions without be- 


ing ſworn. 
E The Jury found that the Party rcleafed all his Copy of a Releaſe 


Right in the Land, and all Demands; but that only my by 2 Jury, and 
a Copy was ſhewn to them, but not the Releaſe it- 
ſelf : And it was held, That this Releaſe might be 


well found in this Manner to defend a Poſſeſſion. 
Cro. Eliz. 863. pl. 41. 


F The Omiſlion of a Jury to . of Damages Where the Omiſſion 


on a Nonſuit in Replevin, may be ſupplied by a of 2 Jury to inquire of 

. ES Damages, may be ſup- 

Writ of Inquiry. 5 Mod. 77. 118, 119. plicd O 1 
quity. | 


Which of the Jurors 
do appear, are. to be {worn and try the Cauſe, if are to try the ola 


none of them be challenged : But if ſome of them 
be challenged, and the Challenge is alſo made good againſt them, then 
ſo many more of thoſe that remained above the Number of twelve ſhall 


be 


2 


160 Juty aud Jur. ? 

be taken in Order as they ſtand in the Panel to fill up the Number 
that wanteth, to make it a full Jury. [50180 ' 297 9079 | 

mag: of i the Tory. Ik more than twelve Men do appear at a Trial, A 
which are not ſworn, then after the Twelve are ſworn, the remaining Per- 
muſt, after twelve are ſons ſummoned to be Jurors in the Cauſe, muſt not 
ed: ee continue upon the Stand with thoſe that are ſworn, 
but muſt depart; ſo that thoſe which are ſworn may 

it be hindred in attending to the Evidence. 

Where the Jury may The Court may give the jury Leave to eat ſome B 

eat and drink. ſmall Matter, and to drink at the Bar, after ſome 
Evidence is given to them, if the Plaintiff and De- 
fendant will conſent unto it: But they may not eat 
or drink out of Court, nor — F 5 or 15 
a ; A Juroꝛ was committed to the Fleet, and after- C 
to the Flor IT wards fined 205. for having Conſerve of Barberries 
Eatables in his Pocket. found about him. Weleden & Elkington, 2 Plow. 

+01 519. 4. Benl. 311. 

Jurors fin'd for eat- Some of the Jurors had Eatables in their Pock- D 
ing, orners for having ets and did eat; they were fined five Pounds a 

* Man: Some had Eatables and did not eat; they 

were fined forty Shillings a Man. Note, They were 

their own, and their Verdi& adjudg'd good ; for they were not given 
them by any Party in the Action. 1 Leon. 132. Caſe 181. 

Wine": N and That if Jurors do after they are ſworn, and be- E 
Drinking ſhall not a- fore and after that they are agreed of their Verdict, 
vpid.the Verdict. eat and drink, and D give their Verdict; 
this is good, and the Verdict ſhall not for that Act 
be avoided, but they are finable: But if any of them 
had been treated at the Coſt of any one of the Par- 
ties, or of their Friends, either before or after they 

were agreed, and they give their Verdict on that Side which treated 
them, this makes the Verdict void. Dalliſ. 10. pl. 2. Coo. Fac. 21. 

What the Secondary A Rule was made for a Trial at the Bar, wherein F 
is 10 do, if one of the it was ordered, That the Secondary in the Preſence 
— 1 Now” of the Attornies on both Sides ſhould nominate 

ty nn Jurors, and each Party to ſtrike out 

twelve : 'The Plaintiff's Attorney attended the Se- 

condary, and ſummoned the Defendant's Attorney to attend likewiſe to 
ſtrike the Jury ; but the Defendant's Attorney would not attend; and 
thereupon the Secondary nominated forty-eight in the Preſence of the 
Flaintift”s Attorney only. Now, upon a Motion to ſet this aſide, the 
15 Court ſaid, That if the Rule had been by Conſent of 
2 air hr = yo the Attornies, it had been a Contempt in the At- 
tending, torney for not attending. They alſo ſaid, That it 
; was the Defendant's Attorney's Fault, and a Trick 
in him; and therefore it was but reaſonable that the Jury ſhould ſtand. 
But it being inſiſted on by the other Side, That the Defendant's Attor- 


ney was then fo ingaged in Buſineſs that he could not attend: 44 
4 alſo, 


” 


And where it ſhall. 


"Sa Js. 


forty- el 
Power to thing rg 2 twelve” 40 
there ought to be: Whereupon che 


order a new Jury to be ſtruck; and made it a 
ſtanding Rule, "That hereafter the Rule ſhall be, 
for the Nomination to be in the Preſence of che 
two Attornies; and if either them ſhall refuſe 
to come, then "the Second to proceed e Parte, 
and dhe Secondary fhall ſtri h for the At- 
torney who mths Default. Trin. 8 V. B. K. 
if a Juror be challenged, and the Challeng 
entered by the Secondary, that 1 be 
after that ſworn as a Ju that Cauſe 

- wherein he was challenged, . the — 

will wave his Challenge, if there 2. Juryme 


. ye the Cauſe; but if there be nut, en 
Challenge "muſt be ſhewa and tried; 


and if it be found no good Challenge, then he 
may be ſworn. | 

B A Jury caſts Lots for their Verdict, and it was 
ſet aſide, and they ordered to attend to be fined. 


[A Lev. 205. rhe, 

n 8 gone from the Bar, they 

d one of the Witneſles to recite the ſame Evi- 
dence he gave in Court, and afterwards they found 
for the Defendant; and upon Complaint being 
made to the Judge, he returned all this Matter 
upon the Poſtea, and the Verdict was ſet aſide, and 
a Venire facias de novo awarded. Cro. Eliz. 18 9. 


1. 17. 
D 4 A Jury finds the Iſſue and more; it is good for 


the Iſſue. 2 Lev. 253. 


alſo, That there 


torney had 
more than 


R 


E The Jurors are not to meddle with any Matter 
which is not Iſſue; if they do, it is but Matter 
of Surpluſage and to no urpoſe. 3 Leon. Caſe 
121. 

F In an Appeal eight of the Jurors agreed to find 
Not Guilty, the other four 90 find it Murther; 
and the next Morning two of the four agreed with 
the eight, at laſt the other two and the reſt came 
to this Agreement, viz. That they would offer Not 
Guilty, and if the Court diflik'd of it, then they 
{houl change the Verdict and find him Guilty. 
The Foreman at the Bar pronounc'd the Verdict 
Not Guilty; but the Court not liking it, examined 
o_ oy by the Poll, Whether that was their 
Verdict? and ten of them ſeverally affirmed their 

Vol. II. 1 


4 and de o 3 " 
re e twely, 
GE P 


e 15 


thought fit to 


A ganding Rule for 
the Nomination to be 
in the Preſence of the 
Attornies. 


If either refuſe, the 
Secondary to proceed 


ex Parte. 


What to be Gone 
where à Juror is chal- 
lenged. 


Where the Cauſe of 
Challenge muſt be ſhewn 
and tried. / 


A Jury ** Lots for 
their Verdict, it is fine- 


| able. 


Where a Verdict was 
ſet aſide, and for what. 
And a "new Venire fa- 
cias. 


4 Jury finds the Iſſue 
and more, it is good 
fot the Iſſue. 


A Jury are nt to 
meddle with any Thing 
out of their Lale. 


In an Appeal of 
Murther, eight agreed 
to find Not Guilty, 
four were for Guilty. 
Then they came to an 
Agteement. 


The Court dullik'd 


the Verdict. 


Verdict, 


162 

They diſcover the 
Matter, and go out and 
bring another Ver- 
dict; and are fin'd and 
impriſon d. 


Wherein. 

Jury on Life and 
Death. mo 

Of ftriking Juries. 

Evidence. 

Damages. 


A ſpecial Jury with 
Conſent. 


Without. 


A ſpecial Jury with- 
our Conſent. 


Under-Sheriff Attor- 
ney and Bail. 


Verdict, but the two laſt diſcovered the whole 


Jury and Juroz. 


Matter; whereupon they went back and then 
brought him in Guilty. The Foreman was fined 


One hundred Marks, the next ſeven forty Pounds 


each, the next two twenty Pounds each, and alfo 
impriſon'd ; and the laſt two diſmiſs'd, yet much 
blamed by the Court. Cro. Eliz. 779. pl. 17. | 
An Action lies not againſt a Juryman for a A 
malicious Indictment or Preſentment. Comberb. 
116. 1 | 1 7 . STI 
Ouere, Ik a Jury in Caſes of Life or Member, B 
may be diſcharged without giving their Verdict. 


Comberb. 401, 402. | 


See the Rules of ſtriking Juries by the Mafter, C 


and the Practice therein. Salk. 405. 


Juro2s: ought to acquaint the Court that the D 


can give Evidence before they are ſworn. Salk. 


„ bon 

Where the Jury may ſever the Damages for E 
which the Plaintiff has declared. Mod. Caſes in - 
Law and Equity 78. 12 | 9 

A Special Jury is to be by Conſent, and not F 
to be challenged. Mod. Caſes in Law and Equity | 
245. „ 4 1 

But ſee divers Precedents of Special Juries with- G 
out ſuch Conſent. Mod. Caſes in Law and Equity 


247, 248. 


Ik there be any lawful Obje&ion to the Sheriff, H 


a Special Jury may be ſtruck by the Maſter with- 


out Conſent. Mod. Caſes in Law and Equity 248. 
The High-Sherift may return the Jury, though! 
the Under-Sherift be both Attorney and Bail for 
the Defendant. Mod. Caſes in Law and Equity 247. 
4 Act K 


The Law as to Juries is Near much alter'd, for which ſee 


of 3 Geo. 2. cap. 25, for the Ea 


le of Jurors and better regulating Ju- 


ries, by which the Jurors are now ballotted for. 


— * „ 
4 1 
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(Good Behaviour. 
Otlicers. 


A Taftices of the Peace, oz rather Commilſ- 2 of the Peace, 
ſioners of the Peace, do ai by Uertue of | 
the King's Commiſſion to them granted fo? 

that Purpole, 


B A Man may be a Juſtice of Peace in one Part of A Man may be Ju- 
Yorkſvire, and yet not be a Juſtice of Peace in every dne of we. Fence, in 
Part of the County: Hill. 22 Car. B. R. For Torkſhire and not in all the 
is divided into divers Parts, called Ridings, viz. in- County. 
to the Eaſt-Riding, Weſt-Riding and North-Riding ; | 
and he may be a Juſtice of Peace in one of thoſe Ridings, and yet not a 
| Juſtice of Peace in another of thoſe Ridings; but generally a faſtice of 

Peace of a County, is a Juſtice of Peace all the County over; although 
it be not ſo in Yorkſhire, by Reaſon of the large Extent thereof, which 
is thus divided for the more eaſy and better Government thereof. 
The Peace was prayed upon Articles read in 
Court againſt one; one of which Articles was, That . 500 omen Logins 
the Party againſt whom the Peace was prayed, did burn a Houſe. © 
: threaten that he would burn down the Houle of him 
that prayed the Peace, and upon that Article it was granted: Hill. 
21 Car. B. R. Ad upon good Reaſon ; for tho* Words are but Wind, 
yet they often cauſe the Breach of the Peace, and threatning Words do 
moſtly proceed from Malice prepenſed, which is apt to break out into 
open Violence. To grant the Peace againſt one, is to grant that the 
Proceſs of the Court may iſſue out of the Crown-Office againſt him, to 
bring him into the Court, to find Sureties to be bound with him in a 
Recognizance to the King to keep the Peace towards the King's Liege 
People, but more eſpecially towards the Party that prays the Peace. 
D The Juſtices of the Peace ought by the Duty of 

their Places to attend at the Aſſizes, and at the Juſtices of Peace muſt 


Publick Seſſions of the Peace held for the County, 3 ä 


whereof they are Juſtices: Paſch. 23 Car. B. R. To 
diſpatch the Publick Buſineſs concerning the Peace 
and good governing of the County. 


q | The 


164 


The Commiſſion of The Commiſion of O. 


Oyer and Terminer ex- 
tends to them. 


A Juſtice may with- 
out Warrant a 
cqmnmit to Priſon 
a Felony done in his 


View. 


extend to thoſe that are Juſtices of the Peace. Paſch. 


23 Car. B. R. 
A Juftice of Peace may actually arreſt and com- B 


and mit the Party to Priſon, that doth a.Felony in his 


own View, without any Warrant made under his 
Hand and Seal to arreſt him; for there needs no 
other Proof of the Matter: But if there be an In- 


formation made to gre of Peace, that one hath committed Felony, 


there the Juſtice mu 


reſt the Felon: Q. 1650. B. S. For it muſt appear by what Authority 


make a Warrant under his Hand and Seal to ar- 


the Party was committed. | 


A Man bound to the 


Peace in the Crown- 
Office, will be kept 
there during Life, un- 
leſs rhe Court diſcharge 
him. 


A Juſtice may re- 
quire a Bond for keep- 
ing the Peace, with a 
great Penalty. 


Where one is bound to the Peace in the Crown- C 
Office, they will keep him there during his Life, 
unleſs upon ication made to the Court, they 
think fit to diſcharge him; for if the Party is be- 
come reformed, there will be no Cauſe to continue 
him and his Sureties ſo long bound. | 

A Juſtice of Peace may require a Bond or Re- D 


cognizance with a great Penalty of one for his keep- 


ing the Peace if he ſee Cauſe for it, in — that 
the Party to be bound is a dangerous Perſon, and 


likely to break the Peace, and to do much Miſchief: Paſch. 1652. B. 8. 
For there cannot be too much Caution uſed in preventing the Breach of 


the Peace in ſuch Caſes. | 


J. R. will ſometimes 
bind to the Peace, tho? 
no Oath be made a- 
gainſt the Perſon, 


% 


This Court will bind one to the Peace if they E 
ſee Cauſe to do it, although there be no Oath made 


by any Perſon againſt him that is to be bound, that 


he goeth in Fear of his Life of him: Trin. 1652. 
B. S. For the Oath of a Party is but to manifeſt 


yer and Terminer doth A 
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unto the Court, that there is juſt Cauſe why the Party ſhould be bourid 
unto the Peace; but if the Court be ſufficiently ſatisfied without ſuch 
an Oath, that there is good Cauſe to bind the Party to the Peace, they 
may do it without ſuch an Oath ; for where Things are in themſelves 


manifeſt, there needs no Evidence to prove them. . . 
Tf one do take his Oath in this Court againſt F 


He againſt whom the 
Peace is ſworn and pray- 
ed, ought to be com- 
mitted, unleſs he find 
Sureties. 


another, that he doth go in Fear of his Life of 
him, and prays the Peace againſt him; he againſt 
whom the Peace is thus ſworn, and the Peace 
prayed, ought to be committed to Priſon, if he do 


not find Sureties to keep the Peace, although there 


be no Articles exhibited and ſworn againſt him, 1652, B. S. For there 
appears ſufficient Cauſe by the Oath for the Court to do it, tho? there 
be no Articles exhibited, as the uſual Courſe is to do. 


A Juſtice of Peace 
muſt have 20 l. per Ann. 
18 N. 6. cap. 11. 


2 


A Juſtice of Peace muſt have Lands or Tene- G 


ments of the yearly Value of 200. 


Where . 


a a als ** A mat * * | 
nnn . 


A But now by a Statute made 5 Geo. 2. It is 


D This Act ſhall not extend to any City or Town, 
_ Town, Cinque 


Juſtice of Peace. 165 
enacted, that from and after the 25th Day of A ee ora or 
March, 1733, no Perſon ſhall be capable of being, 4A clear of Incum- 
or of acting as a Juſtice of the Peace, for any County 
in EnglandorWales, who ſhall not have an Eſtate 
of Freehold or Copyhold, to and for his own Uſe and Benefit, in Poſ- 
ſeſſion for Life, or for ſome greater Eſtate, either in Law or Equity; 
or an Eſtate for Years determinable upon one or more Life or 4 
or for a certain Term originally created for One and twenty Years, 
or more, in Lands, Tenements, or Hereditaments lying in England 
or Wales, of the clear yearly Value of One hundred Pounds, over and 
above what will ſatisfy and diſcharge all Incumbrances that may 
affect the ſame. | 

No Attorney, Solicitor or Proctor in any Court 93 Solicitors, 
whatſoever, ſhall, after the 25th of March, 1733, . incapact 
be capable to continue, or be a Juſtice of the Peace 
within any County of England or Wales, during ſuch Time as he 
ſhall continue in the Buſineſs and Practice of an Attorney, Solicitor, 


or Proctor. 


C Ik any Perſon not qualified according to this Perſans afiing as Ju- 


Act, ſhall, after the 25th of March, 1733, accept ſtices, not ſo qualified, 

or take upon himſelf the Office of a Juſtice of Peace, to forfeit oo. 

or ſhall do any Act as ſuch, the Perſon ſo offend- 

ing, ſhall, for every ſuch Offence, forfeit and pay the Sum of One 

hundred Pounds; one Moiety to the King, his Heirs and Succeſlors, 

the other to him or them that will ſue for the ſame, by Action of 

Debt, Bill, Plaint or Information, in any of the Courts at Weſtminſter, 

in which no Eſſoin, e*c. ſhall be allowed. 

being a On of itſelf, or to any other City, 8. Ae 4 
Ort, or Liberty, having Juſtices or other Places having 

of the Peace within their reſpective Limits and Juſtices by Charter. 

Precincts by Charter, Commiſſion, or otherwiſe. 


E Moz to incapacitate any Peer, or Lord of Parlia- Nor to the eldeſt Sons 


ment, or the eldeſt Son, or Heir apparent of any 1 


Peer or Lord of Parliament, or of any Perſon qua- 


lified to ſerve as Knight of a Shire, or to incapaci- 


tate or exclude the Officers of the Board of Green- PR tA * 
Cloth from being Juſtices of the Peace within the 

Verge of his Majeſty's Palaces, or to incapacitate or exclude the 
Commiſſioners and Principal Officers of the Navy, or the two under 
Secretaries in each of the Offices of Principal Secretary of State, from 
being Juſtices of the Peace, in and for ſuch maritime Counties and 
Places where they uſually have been Juſtices of Peace. 


F Monz ſhall it extend to any of the Heads of Nor to Heads of Col- 


Colleges or Halls in either of the two Univerſities leges of either Univer- 


of Oxford and Cambridge, but that they may be fi. 


made Juſtices of the Peace of and in the ſeveral Counties of Oxford, 
Vol. II. U u N 
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166 Juſtice of Peace. 
Berks and Cambridge, and the Cities and Towns within the ſame, and 
execute the Office thereof, as fully and freely in all —— as here- 
tofore they have lawfully uſed to execute the ſame, as if this Act had 
never been made. 


A Juſtice of Peace 
may out of his County 
take an Oath of a Per- 
ſon robbed. 


A Juſtice of Peace may out of his County take A 
the Oath of a Perſon robbed. Cro. Car. 213. 


Where a Juſtice of Peace doth not an Act to B 
compel another to perform, as to impriſon for Non- 
erformance, or to command any one to be impri- 
ſoned; ſuch Acts cannot be done out of his Juriſ- 
diction: But he may take Informations any where, 
though to prove Offences in the County where they are committed, or 
take a Recognizance to proſecute. Ibid. 


What a Juſtice of 
Peace may do out of his 
County, and what not. 


*** — » 9 . 
3 „ _ * N ; * © he. 7 l p 
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The firſt Appoint- 
ment of Juſtices of the 
Peace, 


I E. 3. cap, 16. 


A Tuſtice ought not 
to bind to the Good Be- 
haviour upon A general 


Foz the better Keeping and Maintenance of the C 
Peace, the King wills, That in every County good 
Men and lawful, which be no Maintainers of Evil 
or Barretors in the County, ſhall be —— to keep 
the Peace. 1 Ed. 3. cap. 16. 

A Juſtice of the Peace ought not to bind any D 
Perſon to the Good Behaviour upon a general In- 
formation; but ſomething in particular, which is a 


3 ** A * - 
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Information. 


Misbehaviour, muſt be ſnewn: And if the Party 
accuſed doth refuſe to be ſo bound, and find Sureties 
to be of Good Behaviour, the Juſtice of the Peace ought to ſend the 
Party to the Gaol for refuſing of it, Paſch. 23 Car. B. R. For he that 
defires to have one bound to the Good Behaviour, muſt ſhew ſome 
particular Miſcarriages wherein the Miſ-behaviour of the Party conſiſts; 
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for accuſatio generalis eſt nulla; for no Defence can be made to it for 


the Incertainty thereof. 


The Magiſtrate is not 
bound to ſhew the Cauſe 
in his Warrant; yet in 
his Commitment he 
muſk, 


Where an Action lies 
againſt a Juſtice of rhe 
Peace, and where not. 


Although a Mayor or Magiſtrate may ſend his E 

arrant for any one to examine him, and is not 
bound to ſhew the Cauſe in his Warrant, nor the 
Officer to know the Cauſe ; yet when he is come 
before the Mayor and committed, then the Cauſe is 
to be diſcovered. Cro. Fac. 81, pl. 4. 

Jf a Man be accuſed to 3 of the Peace F 
for Felony, and he ſends his Warrant to arreſt him, 
although the Accuſation be falſe the Juſtice is ex- 
cuſed ; but if there were no ſuch Accuſation of Fe- 


lony againſt him, then an Action will lie againſt the Juſtice. 1 Leon. 


187, Cale 273, 


What a Juſtice may 
do with a ſuſpected 
Perſon, and how long 
he may keep him to 
examine before he ſends 
him to Gaol, 


In Falſe Impriſonment the Defendant juſtifies that G 
he was a Juſtice of the Peace, and that a Robbery 
was committed, and the Plaintiff ſuſpected, and 
brought before him, and becauſe he ſeemed ſuſpect- 
ed he detained him in his Houſe the eighteen Days 


mentioned in the Declaration, to examine him and B. 
who 
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K Che Juſtices are only to aſſeſs the 


Juſtice of Peace. 


167 


who was not apprehended, and afterwards, ſuch a Day, delivered him 
over to the new Mayor, and traverſeth the Impriſonment in London 
And the Inducement held to be naught : For a Juſtice cannot detain a 


ſuſpected Perſon in Priſon, only to examine him, 


above three Days, 


and within that Time to take his Examination, and ſend him to 
Gaol ; for he ought not to detain him ſo long as he pleaſes in Priſon 
in his own Houſe, but muſt commit him to the Common Gaol. Oo. 


Eli g. 829. pl. 35. 


A It one brings another before a Juſtice of the 


Peace for Suppoſition of Felony, without any juſt 
Cauſe, yet no Action lies. Cro. Fac. 432. 


B A Juftice of the Peace makes a Warrant to arreſt 


a Man of Felony who is not indicted; altho* the 
Juſtice err in his Warrant, yet he who executes the 
Warrant ſhall not be puniſhed. 10 Rep. 76. 5. 


C Ik a Juſtice of the Peace be ſued for any Thing 


which he doth in his Office, he may plead the Ge- 


neral Iſſue, and give the Special Matter in Evidence; 


and if a Verdict goes for him, or the Plaintiff be 
nonſuit, he ſhall have double Coſts. See the Statute 
King Fames I. f 5 

Juſtices of Oyer and Terminer cannot hold Plea 
but of Indictments taken before themſelves; but 


the Juſtices ad placita tenend” fitting by Patent 


may. Skinner 32. 


E Mhether a Judgment of the Seſſions where they 


have Power by Statute to commit being thus, 1: zs 
ordered that he be committed, be good, it not being 


An Action lies not 
vpon an Accuſation be- 
fore a Juſtice of the 
Peace for Suppoſition ot 
Felony. 

Officer not puniſh- 
able for executing a 
void Warrant. 


May plead the Gene- 
ral Iſſue: 


And ſhall have dou- 
ble Coſts, 


Juſtices of Oyer and 


Terminer. 


Judgment of the Seſ- 


ſions. 


by Words De preſenti, as in B. R. where the Judgment is Ideo com- 


mittitur. bid. 80. 


F There the Commitment of Juſtices of the Peace 


by Virtue of a Statute is from a wrong Time, the 
Court of B. R. will diſcharge it. Bid. 81. 


G The Juſtices may diſcharge poor Priſoners againſt 


all Creditors to whom Notice is given ; but where a 


| Creditor is left out of the Liſt, he is not diſcharged 


againſt him, tho? Notice be given. Lid. 116. 


H @apon a Conviction upon the Statute of 22 Car. 2. 


in a Corporation for being at a Conventicle, the 
Appeal ſhall be to the Quarter-Seſſions of the Cor- 
poration, Bid. 122. 

No Partiality or Favour in the Juſtice ſhall be 
intended, Bid. 123. 
nantnm 
that other Pariſhes are to pay towards the Relief 
of the Poor of a Pariſh in the ſame Town, and the 


| Rate is to be made by the Overſeers of the Poor of 


the Pariſh. Thid. 258. 


Commitment. 


Diſcharging Debtors, 
Conventicle, 


Intendment, ; 


Of Pooxs Rates, 


The 


Removals of Poor. 


Of their Orders. 


Where they have no 
Juriſdiction. 


Of Orders of Juſtices. 


Information, 


Of judicial and mini- 
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Juſtice of Peace. 


The Juſtices may tax particular Perſons ofkno- A 
ther Pariſh where the proper Pariſh is over-bur- 
then'd. Skinner 259. 

Ten Pounds per . Freehold, as much within B 
the Statute 14 C. 2. for the Settlement of a poor 
Man, as ten Pounds Rent, Quære. Ibid. 268. 

Scandalous Words ſpoken of a Juſtice of Peace, Q 
whether actionable. Carthew 14. 

Authozit 7 given to 1 of the Peace muſt be D 
exactly purſued. Salk. 475. | 

Invizments for Forgery lie not before Juſtices E 
of the Peace. Vide Title Convitions and Inditt⸗ 
ments. Lid. 406. 

See their proper Method of Proceeding on 14 F. 
Car. 2. for Removals of Poor. 1bid. 

They have no Juriſdiction upon the Statute of G 

Uſury. Vid. 680. 

Se where their Orders are not void but void- N 
able. hid. 674. 

Where Property is in n Queſtion the Juſtices of ] 
Peace have no Juriſdiction. 3 Salk. 217. 

Juſtices of the Peace in their Orders, &c. ought K 
to ſhew they have proceeded according to the Power 
they have by Law, or they ſhall be compell'd there- 
to. Mod. Caſes in Law and Equity, 4. 

An Information granted againſt a Juſtice for ſend- I 
ng, one to the Houſe of Correction without Cauſe, 
Ibid. 45. 

An Information was mov'd for refuſing to grant M 
a Warrant, but denied, and the Proſecutor or ered 
to pay Coſts. Ibid. 387 7. 

nd Note, in judicial Acts by the” Juſtices all N 
Things ſhall be intended ine till the contra 
appear; but aliter of miniſterial Acts, for there all 
muſt appear to be right. Bid. 378. 


Juſtification. 


Juſtification. 


Iſſues. 
Pleader. 

Que eſt eadem. 
levin. 


Rep 
| Traverſe. 


Juſtification is a Plea where the Defen- 
A dant is ſued in an Aﬀfon of Treſpaſs, 
oz fo2 a Tozt, &c. and the Defendant 
owns the Matter in his Plea, and juſtt- 
fies it as lawful, x 


B Regularly at the Common Law, if the Defen- 
dant hath Cauſe of Juſtification or Excuſe, he muſt 
not plead Not Guilty, for then upon the Evidence 
it will be found againſt him, becauſe in Effe& he 


De injuria ſua pꝛopꝛia. 


Juſtification, what. 


How the Defendant 
ought to plead if he 
has Cauſe of Juſtifica- 
tion, 


confeſſeth the Action; but he ought to plead the Special Matter, and ſo 


confeſs and juſtify what he hath done. 
C TUAhere any Perſon juſtifies by Licence, Warrant, 
or Authority, he ought to ſhew in Pleading the 
Time certain of his Juſtification, and that the Party 
under whom he juſtifies had an Authority for grant- 
ing ſuch a Warrant, e*c. She 

In Treſpaſs, Battery, and Impriſonment, the 
Defendant juſtifies by a Sheriff's Warrant delivered 
him 17 Maii. The Plaintiff maintains his Declara- 
tion, Fe hoc that the Writ was delivered to the 
Sheriff before the Battery and Impriſonment. De- 
fendant rejoins that before the Return of the Writ 
it was delivered to the Sheriff, Scilt* pred. 27 Maii, 


and that before the Arreſt he had not Notice, but 


that it was delivered to the Sheriff. The Plaintiff 
ſurrejoins, that before the Arreſt the Writ was not 
delivered to the Sheriff, The Defendant rebuts as 


See Co. Lit. 282. 


If a Man juſtifies by 
Licence, he ought in 
Pleading to ſhew the 
Time of his Juſtifica- 
tion. 


In Treſpaſs, Batte- 
ry, &c, Defcndant ju- 
ſtifies a Sheriff's 
Warrant, Plaintiff main- 
tains his Declaration, 
abſque hoc that the Writ 
was deliver'd before 
the Battery. Defendant 
rejoins, that it was deli- 
ver'd before the Return, 
and that before the Ar- 
reſt he had not Notice. 
Plaintiff ſurrejoins, that 
before the Arreſt, the 
Writ was not deliver'd 


to the Sheriff, Defendant rebuts as before, and tenders Iſſue ; Plaintiff demurs, and Judg- 


ment for the Defendant. 
Vol. II. 


X x 


before, 
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170 | Julliſication. 
before, that he had not Notice, but that the Writ was delivered to 


the Sheriff before the Arreſt, and tenders Iſſue; whereupon the Plain- 
tiff demurs, and the Court gave | ng rv for the Defendant ; for 


1. It is not material, if the Writ be delivered to the Sheriff before 
the Warrant and Arreſt, ſo long as rei veritate, there is a Writ 
which warrants the Whole. 2. That there being a Writ and War- 
rant thereupon, the Bailiff ſhall not be charged. for executing of it, 
for he is not Privy nor had Notice of the Time of the Delivery 
of it to the Sheriff, and he had tendered an Iſſue upon the Notice, 
which the Plaintiff had refuſed to accept: Vide 3 Lev. 93. See many 
Caſes where Judge and Officer of an Inferior Court, and alſo the 
Plaintiff may juſtify the Impriſonment by Proceſs out of ſuch Court, 
although the Cauſe aroſe out of the Juriſdiction, &c. 2 Lut. 1560, 


1572, Ge. 


A Servant may juſti- ; 
fy a Battery in Detence of his Maſter. 2 5 H. 6. 51. 


of his Maiter. 


Where the Adion (CUhere the Action concerns a tranſitory Thing, B 


concerns a Thing tran- if the Defendant do juſtify the taking or doing in 
dur, if the Veten- one Place, this is a Juſtification in all Places; but 
Pld Kb a Juſtifica- if the Action concern a local Thing, a Juſtification 
tion in all: Otherwiſe in one Place is not a Juſtification in another Place: 
5; the Action concern 2 Pſch. 24 Car. B. R. For in the former Caſe the Place 
g local. inn dd 1 

is not material, but the meer doing or taking of the 
Thing is the Subſtance upon which the Action is grounded; but in the 
latter the Place is material, for the Defendant, it may be, may be able 
to juſtify the doing or the taking of the Thing in one Place, and yet 
he may be guilty in another Place. | 


Treſpaſs and Aſſault ſuch a Day and Place. The C 


in "Adult, is wood, Defendant faith, That the ſame Day and Place he 
without ſayin X Qua eft arreſted the Plaintiff by Warrant : And held good 
eadem 2 | without A ing, Que eſt eadem tranſg reſſia, becauſe 

the Defendant agrees with the Plaintiff, and anſwers 
him; but if he had juſtified at another Day or Place, then the Con- 


clution ought to be Quæ eſt eadem, &c. Mitch. 237. | 


Treſpaſs and Aſſault Treſpaſs and Aſſault in London, the Defendant D 


in one Place: Defen- juſtifies the gently putting his Hands upon him, to 
__—_— in another, put him out of offeſon of his Houſe in B. in 
r que eſt eadem, &c. and held a good Plea, 
cauſe the Juttification becauſe the Juſtification is local, viz. the maintain- 
— — ing of the Poſſeſſion; but if it had been an Action 
of. 2 and the Defendant had juſtified by Reaſon of an Aſſault in 
another County, and traverſed the 6 in the Declaration, there it 
had been ſtark naught ; becauſe an Action of Battery only without the 
Defence of a Poſſeſſion is perſonal and tranſitory, and if the Battery 
was committed at Tork it was committed at London. Cro. Eliz. 705. 
and 842. 
: 4 


In 


A Servant may juſtify a Battery in the Defence A 
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Jullification. 171 
A Jn Affault and Battery the Defendant juſtifies by ; ee by aShe- 


B 


C 


Virtue of a Warrant upon a Latitat, and doth not 
produce it in Court. Curia. The Warrant being 
executed is returned to the Sheriff, and not requi- 
ſite to be ſne wn: Cro. Fac. 372. pl. 1. But he muſt 
ſhew it when he juſtities for a Rent-Charge, or 
ſuch Things which have Continuance. 

an Officer of the Admiralty-Court juſtifies by 
Warrant from that Court, without ſhewing the 
Cauſe to be infra FJuriſdiclionem, but held good: 
Becauſe it is ſufficient for the Officer to obey his 


to be produc'd; and 
why. | 


Aliter whete the Ju- 


ſtification is for a Rent- 


Charge, Oe. 


What ſhall excuſe an 
Officer juſtify ing under 
a Warrant. 


Warrant, and that ſhall excuſe him. 2 Lev. 131. See Title Bailiff, 


An Officer may juſtify by Writ, without ſetting 
forth the Judgment ; but the Plaintiff cannot : Be- 
cauſe the Sheriff and his Bailiffs are obliged to obey 
the King's Writ, without inquiring after the Judg- 
ment ; but if the Party juſtifies, he muſt plead as 
well the Judgment as the Writ. 3 Lev. 20. 


D If the Sheriff will juſtify an Arreſt upon a La- 


E 


titat, he muſt plead that it is returned; but his 

Servant need not, for he hath no Means to enforce 

the Sheriff to make a Return thereof. Co. Car. 
6. pl. 11. 447. 

3 the 55 and Officer are to juſtify in an 

Action of Falſe Impriſonment, for iſſuing of Proceſs 

out of an Inferior Juriſdi&ion, and arreſting of the 


How the Officer may 
juſtify by Writ, and how 
the Plaiatiff muſt, 


Where the Shetiff 
juſtifies an Arreſt, he 
muſt ſhew that the Writ 
is return'd : But his Bai- 
liff need not. 


1.8: 
How an Officer and 
Judge of an Inferior ſu- 
riſdiction mult juſtify in 
Falſe Impriſonment. 


Plaintiff where the Cauſe of Action aroſe out of 
the Juriſdiction; and alſo how to juſtify for the 
Party who commenced the Action there. Lutw. 1560 
to 1562, cc. 935 to 937. Vide Poſtea. 

F Jn pleading of the Proceedings in a Court Baron, How Proceedings in a 
Hundred or County-Court, you muſt not plead Curt: Faron to be plead- 
them with a Taliter Proceſſum eſt; but you muſt 
plead them all particularly : Becauſe they not being 
Courts of Record, all their Proceedings thall be drawn into Iflue, upon 

| the Replication of De injuria "any ropria. Trin. 33 Car. 2. B. R. 

Ak a Bailiff arreſts a Man by os out of an yy the Plaigtiffma 
Inferior Court, for a Cauſe which ariſes out of their juſtify, and how the of. 
N E he may juſtify by Virtue of his Writ; — 1 Inferior Ju- 
ut the Plaintiff cannot: Becauſe it lay in his own ” 
Knowledge where the Cauſe of Action did ariſe. 
Paſch. 31 Car. 2. B. R. Vide Antea. 

H Jn Treſpaſs the Defendant juſtified under a Pre- Where in Treſpaſs the 
ſentment in a Court-Leet, without a Warrant from Defendant muſt juſtify 
the Steward ; and naught: But in an Avowry, as K 
Bailiff to the Lord, no need to alledge a Warrant Need not in Replevin. 

or Precept from the Steward: Show. Rep. 62. See 
the Difference between a Juſtification in Treſpaſs, and where in Re- 


plevin. See Title Replevin, See Title Balliff. 


A Tlarrener 


— 


— — — ——_—_————E_ 


1 7 2 

A Warrener * kill 
a in his Warren 
> uſed to kill his 
Conies. | 

A Servant may juſtify 
a Battery in Defence 
his Maſter, 


Where you juſtify 
Dio Tempore, you need 
not (ay, Que eft eadem. 


Where Que eſt eadem 
held good without a 
Traverſe. 


A Juſtification in 
Treſpaſs, Quæ eff eadem. 


How to plead where 


the Juſtification is local, 


and how where it is 
tranſitory, Quæ eft ea- 


dem. 


A Man cannot juſtify 
a Treſpaſs upon another 
for fear, and why. 


Where the County is 
traverſable. 


A Man may take his 
own Goods where-ever 
he finds them. 


Where a Juſtification 
is not good without a 
Traverſe, and where it 
is; confeſſing and avoid- 
ing. 


Juſtification of a Tran- 
fitory Thing, how to be. 


Juſtification. 
A Warrener may juſtify the killing of a Maſtiff A 
Dog, which uſed to come into his Warren to kill 


Conies. Cro. Fac. 45. pl. 4. | 
A dee may jullif⸗ a Battery in Defence of B 


of his Maſter. 35 H. 6. pl. 51. 


Where you juſtify Dicto Tempore in the Declara- C 
tion, you need not ſay, Q ft eadem tranſgreſſio; 
i you agree with the Plaintiff in the Time 
and Place mentioned in his Declaration, and give 
an Anſwer to it. Mich. 5 V. & M. B. R. | 
Where the Fact is laid to be 1 Nov. and the De- D 


fendant juſtifies 2 Nov. Que eſt eadem tranſpreſſio, 


held good without a Traveſe, the Day not bein 
material : But if the Day had been material, it had 
been naught. 1 Lev. 241. 

A Juſtification in Treſpaſs, Quæ eſt eadem, with E 
a Traverſe of the Time, was held good: Becauſe 
the Concluſion Que eſt eadem, with a Traverſe of 
another Place, without Traverſe of another Time, 
is good. 3 Lev. 227. 

Where the Matter of the Juſtification is local, F 
there he ought to ſhew the Cauſe ſpecially, and tra- 
verſe the Place; but not where it is tranſitory: But 
it ſufficeth altho' he juſtifies in another Place to ſay, 
Que eſt eadem captio. Cro. Elig. 667. pl. 21. 

A an cannot juſtify a Treſpaſs upon another G 
for fear of Threats, &c. or Compulſion, becauſe 
the Party hath his Remedy againſt thoſe who com- 
pelled him. Aleyn 35. | 

Falſe Impꝛiſonment in the County of D. the H 
Defendant juſtifies as Sheriff of S. for taking of 
him at E. in his County upon a Writ; there he 
muſt traverſe the taking of him in the County of 
D. 2 Leon. Cale 184. 

A Man may juſtify the taking of his own 1 
Goods in any Place where he finds them. Cro, El. 
329. pl. 3. 

— Where one juſtifies by a Leaſe from J. &. the K 
Plaintift ſays, That J. S. enfeoffed him before, it 
is not good without a Traverſe: Or elſe to ſay, 
That J. &. after the Feoffment entred, and diſſeiſed 
him, and made the Leaſe, and afterwards he re- 
entred; ſo thereby he confeſſes and avoids the Sei- 
fin alledged. Cro. El. 754. pl. 17. 

Juſtification of a tranſitory Thing ought to be L 
at the ſame Place where the Action is brought. 
3 Lev. 113. | 
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D There a ſjuſtification under a Judgment in a 


— FO 


| + 
A Dou to juſtify in Treſpaſs. for taking of Goods | How in Treſpaſs for 


in Execution. 3 Lev. 113. cution. 


EY 


B Mhere a Man in Treſpaſs and Aſſault juſtifieth Ho to juſtif / in an- 


in another County, and traverſeth that he was other County. 


guilty alibi vel alio modo, and doth not ſay quam in 
the County wherein he juſtities, it is naught. Vide 
3 Lev. 113. Cro. Face 372. pl. 1. 


08 | The Defendant in Treſpaſs for taking of Goods How to traverſe ano- 


in Com. S. juſtifies in Briſtol, Abſque hoc that he is ther County. 

guilty in Com. Somerſet; this is naught : Becauſe ne | 
ought to ſay, Abſque hoc that he is guilty alibi quam in Briſtol, this 
being a Tranſitory Treſpaſs. Thompſon G. Hook, 7 W. B. K. 
Juſtification ill. 
Court-Baron was ill, becauſe a Levari facias was 
ſued out when it ſhonld have been a Diſtringas. 
3 Salk. 219. | 


E Ik one enter upon my Land, and I deſire him Where a Man may or 


a . may not juſtify. 
to go off and he refuſes, I may uſe Violence, but n 


muſt not wound him. Skin. 228. | 
F Jn Afault, Battery and falſe Impriſonment, the Juſtification by Vir- 


Plaintiff counted of a Detainer quonſque, he paid get T l 
105. the Defendant juſtifies under the Command Tondon. 


of the Court of Conſcience in London, and pleads 


that the Plaintift was ſummoned to appear on Nov. 1. and that the 


Proceſs was continued till Nov. 3o. and that there was an Order to 
take him and carry him to the Compter, and that Viriute Ordinis præ- 
di he arreſted and detained him till he paid 115. and 104. and it 
was ruled 1 Ie need not ſhew the LOG, — 

or upon Default of Appearance, the Plaintiff u Ce need not 
2 ordered to * 4 at another Day, and e 6am 
that it ſuffices if the Defendant can jultify the Impriſonment, the 
which he may do if it be for 10s. Gc. for the Sum is not material: 
and if the Plaintiff would take Advantage, he ought to ſhew that "Jo 
had paid the 10s. and that the Defendant after detained him, for 


otherwiſe the Quouſque need not be anſwered, being only in Aofra- 
vation of 8 F Skin. 664. GR Oe 


G JInlmpriſonment, Juſtification by Order of Court Juſtification by Order 


of Conſcience to carry the Plaintiff to the Compter, hone _ - Con- 
held ill, becauſe the Impriſonment was confeſs'd, ; 128 
but not ſhewn to be in the Compter. Salk, 408. 


H Juſtification in Treſpaſs for taking a Diſtreſs, Jufification for a Di- 


but did not ſet forth by Virtue of any Precept, ſtreſs. 
not good. Carthew 75. 

Juffification in his Freehald good in an Action 
of Treſpaſs, _ clauſum fregit, but not in an 


Liberum Ter.ementum. 


Action of Treſpaſs for taking and carrying away 


his Goods. 1hid. 176. 


Vol. IL 5 Juſfification 


taking of Goods in Exe- 


174 
„ eft eadem tranſ- 


Tuffification in Treſpaſs where tis at the ſame A 
Time and Place, there needs no Averment that tis 


the ſame Treſpaſs. Carthew 281. 


Juſtification by a Wife. 


In Defence of a Houſe. 
Who is a Treſpaſſer. 
Not traverſable. 

By an Officer. 

In Aid of an Officer. 


To ſhew the Writ re- 
turned, 


A Mite may juſtify an Aſſault in Defence of her g 
Huſband, ſo may a Servant in Defence of his Ma- 
ſter, but not vice _ Salk. 407. | 

Noz can one juſtity in Defence of his Houſe or C 
Cloſe, ec. but muſt plead moliter manus, & c. 1hid, 

e that commands, or even requeſts another to D 
take Goods, &*c. is a Treſpaſſer. 1bid. 40g. 

And in Treſpaſs ſuch Command, ec. is traverſ- E 
able, contra in Replevin. Ibid. 

Jn Treſpaſs for taking Goods, the Officer need F 
only ſhew a Writ of Execution. id. 2. 

Secus of a common Perſon, unleſs in Aid of the G 
Officer by his Command. 1634. 

Where a principal Officer juſtifies under a re- H 
turnable Writ, he muſt ſhew it was return'd; ſecus 


of ſubordinate Officers. 1b:d. 


That a Plaint was re- 
turned. 


Juſtification ill not 
ſhewing the Warrant. 


Muſt ſhew where the 
Writ iſſiied. 


Preſentment. 
Evidence. 


Confeſſion. 
Muſt go to the whole. 


Repugnant. 


A Serjeant at Mace juſtitied under a Precept 
on 2 Plaint in Replevin, and held ill, becauſe not 
ſhewn it was return d. id. 

Juffification by 1 El. c. 17. held ill for want of K 
ſhewing a Warrant. Ibid. 407. 

Jn juſtifying under a Writ, 'tis not enough to L. 
ſhew where returnable, but muſt alfo ſhew whence 
it iſſues. Bid. 517. 1 

Under a Preſentment in a Court Leet, good. M 
3 Salk. 52. 

Cannot be given in Evidence where it cannot N 
be pleaded, Did. 218. 

Where one cannot juſtify a Treſpaſs, unleſs he O 
confeſs it, Ibid. 

Where a Juſtification muſt go to the whole, and P 
where to part, Mid. | 

Where *tis repugnant. 3 Salk, 218. Q 


C King, 
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. King, and King's Ozants. 


(Deeds. Non Dbſtante. 


See Hine. Otlices. 
Gꝛants. Pardon. 


_ (Intruſion, 


Recovery. 


is for the Benefit of the King, be it executed Patents are void, 
or executory, or be it of Record or not of Re- 
cord, if it be not true, or not duly perform- 
ed, or if any Prejudice may come to the King 7 Reaſon of the Non- 
rformance thereof, the Letters Patents are void. 5 Rep. 94. 4. 
B The King cannot Pardon a common Nuſance, Th. W 
as as 2 repairing of a common Bridge, G c. don a common Nuſancr. 
2 RO 4. 
C @The King cannot pardon an Offence done to a What the King cannot 
particular Perſon. Yaugh. 333. But where the Of- wad ans 1 1 
fence wrongs none but the King, he may diſpenſe — f 
with it. Bid. 334. Where the Suit is only the King's 
for a Breach of a Penal Law, and which is not to the Damage of a 
third Perſon, the King may diſpenſe. Lid. 334, 336. But where the 
Suit is the King's for the Benefit of a third Perſon, and at the Complaint 
and Proſecution of ſuch third Perſon, there the King cannot releaſe or 
_ diſpenſe with ſuch Suit, without the Agreement of the Party concern- 
ed. Ibid. 334, 335, 336. See much good Matter concerning what the 
King may pardon or diſpenſe with, and what not. Thomas and Sorrel's 
Caſe in Vaugh. from fol. 330. to 359. | 
D The King's Grants are conſtrued beneficially for How the King Grants 
his Honour and the Relief of the Subject, and not to be conttrüed. 
make any ſtrict or literal Conſtruction in Sub- 
verſion of them. 6 Rep. 6. a. See 8 Rep. from 55 
to 57. 10 Rep. from: 63 to 66. 
E Foz the Diverſity between the Grants of a King, Of Grants of the 
and the Grants of a common Perſon, ſee in Title King, and Grams ot a 
G:ants. Subzect. 


A I. is a Maxim, That if the Conſideration which Where the King's Let- 
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176 King, aud King's Gꝛants. 
The King grants a Manor without the Word A 
A LR 1 Reverſion; the Reverſion will paſs by the Grant of 
by a Grant of a Fn the Manor. 6 Rep. 56. 4. What Grants of the King are 
good, and what not, ſee Moore, Caſe 455. 

Nice and ſtrained Con- Ok late Times, nice and ſtrict Conſtructions of B 
ſtructions of Letters Pa- Letters Patents have been ſtrained by ſome, to ſub- 
* 1 vert the Force and Effect of them, whereby many 
good Letters Patents have been drawn. into Que on, to the Diilvrour 
of the King, and the diſinheriting of the Subject. 8 Rep. 56. b. 

5 0 Uhere the King is deceived in his Grant, the C 
King es 11 ni Words Ex certa ſcientia & mero motu, give no Ad- 
Grant. vantage to the Patentee. See 10 Rep. from 109 to 
I 1-4; TL 
| The King cannot paſs The King cannot paſs Lands by Bargain and Sale D 
Lands 3 inrolled, becauſe there cannot pals an Uſe; for the 
| King cannot be ſeized of an Uſe. Co. Fac. 50. pl. 22. 
The King cannot take The King cannot take an Eſtate, but by an Inrol- E 
an Eſtate but by Record. ment of Record. Keilw, 12. 4. Poph. 26, 27. 


How to plead a Ded Hon to plead a Deed made to the King. Keilw. F 
made to the King. to 20. | | 

How it is where the If the King's Grant may be taken by two Intents, G 
King's Grant may be one of which may be good, the other not; it ſhall 
taken to tuo Intent. de conſtrued to = Intent, that the Grant may 
take Effect. 5 Mod. 301. 
1 Leaſes under the Ex @Leaſes under the Exchequer-Seal are good and H 

| chequer-Seal, are good available by the common Courſe of the Court of 

Exchequer, ara though not by the Common Law, un- 

| leſs under the Great Seal. 4 Rep. 16. b. 17. 4. 

| What Forfciruresmax A Leaſe of a Manor was forfeited to the King l 

be granted under the upon an Attainder of Treaſon; this may be granted 

— under the Exchequer-Seal; for it is but a diſpoſing 
of the Profits, and is always revocable, Si quis plus 
dare voluerit : So a Chattel-Leaſe is vendible for 
his beſt Profit. Cro. Fac. 109. pl. 6. 

Where the Defendant How the Law ſtands in Caſe of the King, where K 
mult have his M-nſrans the Defendant muſt have his Monſtrans de droit, or 
Droit, or what other Petition de droit, or what other Remedy. 4 Rep. 54.6. 
Remedy. to 60. 4, | 

Where a falſe Conſi- A falſe Conſideration material, if paſt, ſhall not L 
deration ſhall not avoid hurt the King's Grant: But if a future Conſidera- 
— O-- tion be not performed, it will avoid it. Hob. 231. 
Where the Conſideration is void, the Grant is alſo 
void. 5 Rep. 94. 4. 


b K 


In real Conſiderations 


Tr all Caſes where the Conſiderations are real and M 
ſhall avoid the King's ſavour of the Land, or extend to ſuch a real Thing; 
Grant, bur not in perlo- if it be falſe, it deſtroys the Patent: But where the 
Conſideration is Perſonal, as in Conſideration of Mo- | 
ney paid, or Service done, altho' it be falſe, yet the 
Patent may be good. 3 Leon. Caſe 337. fol. 248. 

4 Jn 4 


nal Conſiderations. 


4 - 
o 


A 


In ſome Caſes a Perſonal Conſideration, if falſe, 
ſhall deſtroy a Patent if it be futurez as if the 
King grants Lands to J. S. ea intentione, That he 


ſhall'pay to A. B. 201. now, it he doth not pay it, 
the Ab is void, and the Eſtate given by it is 


void. 3 Leon. 248. 51 « 
B A double Uſurpation ſhall bind the King, ſo that 
he cannot have a Quare impedit. Cro. Fac. 53. pl. 26. 
See Title Quare impedit: But adjudged contra. 
Cyvo. Fac. 123. * | Ei 
Ik the King hath Title to preſent by Lapſe or 
Outlawry, and doth not preſent in his Turn, he 
ſhall loſe it. Cro. Face 54. | | 
D No Eftate-tail in the Crown is preſerved by the 
34 H.8. cap. 20. But the Eſtate-tail is created by 
Letters Patent, or- of the Proviſion of the King. 
2 Rep. 15. . | | | 


E @The Recital of an Eſtate- tail, or Leaſe for Life, | 


or Years, in a Grant of the King, by the Words, 
mentionatur fore concedi, or dimitti, is a new, but 
very good Invention, to prevent the Reciting of 
the whole Grant. 8 Rep. 167. ts t 
In all Cafes where a common Perſon is put to his 

Action, there, upon Office found, the King is put to 
his Sci. fa. But where a common Perſon may enter 
or ſeize, there the Office is ſufficient without a Sci. 
Fa. 9 Rep. 96. Where a common Perſon is put to 
his Entry, the King 1s put to his Office. Poph. 27. 

G The King makes a Gift in Tail, and the Donee 
dies without Iſſue; the Land is in the King without 
Office. Poph. 27. So in every Caſe where the Eſtate 

is determined according to the Limitation. 1bid. 

H There needs no Office where any Thing appears 
upon Record; for it is in vain to make any Thing 
appear upon Record by Office, which appears upon 
Record without it. Poph. 28. | 

I A Subjet's Deed hath Relation only to the 
Time of the Delivery, and not to the Date : But 
the King's Grant to the Time of the Date only. 
2 Plow. 491. b. | 

K Letters Patent are good in theſe three Caſes. 


DD. 


I. iſt, There no Warrant is made. | 
M 2dly, Where the Warrant is made and delivered, 
but no Day of the Delivery entered. 
N 3dly, Where the voy is entered, and the Let- 
ters Patents bear Date after the Day. 2 Plow. 492, 6, 
Vol. II. 4. 2 


3 


1 * 
>”, » 1 ** 5 
* * 4 - , * 8 ; _ . * - 
T5 — > 
s A P - ol . 
—_ \/ ” 4 
9 - : 


King, and Rings Gzant. 177 


Where a falſe perfo- 
ee as 


avoid it. 


1 


A double Uſurpation 
ſhall bind the King. 


Where the King doth 
not preſent in his Turn, 
he ſhall loſe it; 


What Eftates-tail in 
the Crown cannot be 
barred by a Recovery. 


349. 8. cap. 20. 


A general Recital in 
a King's Grant, good. 


Where the King is put 
to his Sci. fa. and where 
not; and where to his 
Office, and where not. 


Where the Land is in 
the King without Office. 


There needs no Office 
where any Thing appears 
on Record, | 


To what Time the 
King's Grant hath Re- 
lation. 


Some Reſolutions up- 
on the Stat. 18 BY, 6. 
cap. t. which make Pa- 
tents void, and which 
vary from the Day of 
the Warrant entred in 
Chancery. | 


Where 
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178 


Where the King ſhall 


Joſe his Title of Pre- 


ſentment for Lapſe, and 
where not. 


his Preſentation is 
take away the King's Title. Cro. Face. 216. pl. 2. 


Of King's Grants. 


How the Words, Ex 
certa ſcientia, & c. ſhall 
be expounded. How 1t 
ſhall be without theſe 
Words, and how with 
them. How to be ex- 
pounded where there is 
a falſe Recital. 


the King recites a Thing which is falſe, that ſhall not make the Patent 
good, tho* the Words are, Ex certa ſcientia nero motu. 3 Leon. 


Caſe 69. Fol. 49. 


How a Patent ſhall 
be conſtrued without Ex 
certa ſcientia. How where 
thoſe Words are in it. 


What Ex ſpeciali gra- 


tia means. 


What Ex certa ſcientia. 
What Ex mero motu. 


A Diſcent is no Plea 
againſt the King. 

What muſt be a * 
Inducement to a Tra- 
verſe againſt the King. 

The King may main- 


tain his own, or traverſe 
the Party's Title. 


Where a Common 


Perſon muſt enter, there 
muſt be an Office for the 
King. | 


The King's Leaſe ſhall 
be void upon a Proviſo 
for Non-payment of 
Reat, without Office. 


King, and King's Gꝛants. 


loſt; 


ſua ſpeciali, & c. and of many other good 


Mhere a Title of Lapſe accrues to the King, and A 
the Patron preſents, yet the King my preſent as 
long as the Prefentee is Parſon : But if the Preſentee 
dies, or reſigns, before the King hath: preſented, then 
provided the Reſignation is not by Covin to 
's Grants, and of 


Df King the Words De gratie B 


atters 
relating thereunto. See The Caſe of Mines Royal. 
1 Plow. 313. b. to 340. 4. SE 

here a Thing may be taken two Ways, there C 
without the Words ex certa ſcientia, &c. the beſt. 
ſhall be taken for the King, and the ſtrongeſt againſt 
the Patentee : But by the Words, Ex ceria ſcientia, 
that Incertainty is ſaved, and ſhall be taken ſtrong 
for the Patentee; and if it can be any Ways taken 
for him, the Patent ſhall not be void. But where 


here the Words Ex certa ſcientia are not put D 
into the Patent, it ſhall be intended to be made at 
the Suggeſtion of the Patentee, and ſo the Grant 
ſhall be taken beneficial for the King, and ſtrictly 
againſt the Patentee : But where ſuch Words are 
put in the Patent, there the Grant ſhall be taken 
beneficial for the Subject 

Theſe Words Ex ſpecial: gratia imply the Boun- E 
ty of the King. | 

Ex certa ſcientia excludes all Ignorance, and Ex E 
mero motu ſhews the liberal Benevolence of the 
King, without Suit of the Party. 3 Leon. 249. 

Againſt the King a Diſcent is no Plea. 2 Leon. G 

Caſe 37. | 
Nothing can be an Inducement to a Traverſe, H 
as well in the Caſe of a Subject as of the King, but 
ſuch a Thing as is traverſable. Did. 
It is at the Ele&ion of the King to maintain his [ 
own Title, or elſe to traverſe the Title of the Party. 
2 Leon. Caſe 69. fol. 123. 
Where an Entry in the Caſe of a Common Per- K 
ſon is neceſlary, there it is requiſite that there be 
” 2 for the King. Vid. fol. 124. See Cro. El. 
55. pl. 19. 
Where the King leaſes for Years, rendering a L 
Rent payable at the Receipt at Weſtminſter, and there 
is a Proviſo, That if the Rent be behind, the Leaſe 
{hall be void; if the Rent be behind, the Leaſe ſhall 
be void without Offence. 2 Leon. Caſe 178. 
3 The 


King, and King's Gzants. 179 


The King leaſes for Twenty-one Years by Pa- 

4 8 0 x Leſſee was tied 12 repair the Houſe 
during the Term Fa this ſhall be conſtrued as.a Co- 
venant on the Leſſee's Part, to bind him and his 
Aſſigns. Cto. Face 240. pl. 5. 522. 

B The King may grant a Debt forfeited by Out- 
lawry, being a hoſe in Action; and the Grantee 
may have the Benefit to levy this Debt by Action in 
his own Name, or by Extent in the King's Name, 
tho! there are not any Words in his Grant to ſue in 
the King's Name, as is uſual. Cro. Fac. 180. 

C An Audits Querela lies not againſt the King. Co. 

ac. 481. | ; 

D there the Plaintiff ſays in his Declaration, That 
the King granted Decimas pred. altho* not by any 
of the Names in the Patent; yet where it ſaid De- 
cimas pred. it is a ſufficient Allegation, that thoſe 
Tithes paſſed by the Patent ; and if they did not, 
the Defendant might have ſaid, Non conceſſit. Cro. 

ac. 979. pl. 17, 660. 3 

E Hou it is where Witneſſes are examin'd by Com- 
miſſion from the Chancery, after the Demiſe le Roy, 
the Commiſſioners then not having any Notice 
thereof, and what ſhall be done afterwards in the 
Matter. See Cro. Car. 97. pl. 24. 98. 

F Uhere the King lets for Years, reſerving a Rent 

yable at the Exchequer, with a Proviſo, to be void 
= the Non-payment of the Rent, the Payment, or 
on-payment, appears by Record, and therefore to 
prove the Non-payment there needs no Office : But 


Where the Leſſee 
takes by Patent, he con- 
ſents to all that is in it, 
and the Words for Re- 


1 


A Debt forfeited by 
Outlawry may be grant= 
ed by the King, and 
the Grantee may ſue 
in his own or the 
King's Name for it. 


An Audita Querela 
lies not againſt- the 
King. 

Whete the King 
grants Tithes not by 
any Name particularly, 
the Plaintiff in his De- 
clatation may ſay, De- 
cimas pred. and if they 
did not paſs, then he 
3 plead Non Conceſ- 
it. 


How it is where 
Witneſſes are examined 
after the Demiſe le Roy, 
the Commiſſioners not 
having Notice of the 
King's Death. 


Where a King's Leaſe 
is void by Non-pay- 
ment of Rent, And 
where not void with- 
out Office found. 


when Land is let by Leaſe, with ſuch Proviſo, payable to the Receiver, 
or his Deputy, the Payment muſt be made to the Receiver, or his 
Deputy, and that doth not appear upon Record, and therefore the 
Leaſe is not void by Non-payment without Office. Go. Car. 99. 


pl. 25. 100. | 

GC @QUpon a Judgment in Præmunire that he ſhall 
forfeit, &c. nothing veſts in the King until Office 
found, and it ought to be an Office by Commiſſion 
under the Great Seal : For the Freehold being in 
the Party offending at the Time of the Attainder, 
ſhall not be diveſted from him, without an Office 
by Commiſſion under the Great Seal: For that is 
an Office which intitles the King; but a Commiſ- 
lion under the Exchequer Seal is only to inform the 


Nothing veſts in the 
King upon a Judgment 
in a Fræmunire, till Office 
found by Commiſſion 
under the Great Seal. 
Difference between a 
Commiſſion under the 
Great Seal, and a Com- 
miſſion under the Ex- 
chequer Seal. 


King, and put the Land in Charge. Cro. Car. 172. pl. 18. 


H. being 


180 
| Where a Priſoner in 
Executibn at the King's 


Suit for Debt may alſo 
be in Execution at a 
Zub ject's Suit, 


25 Ed, 3. tap. 19. 


King, aid King's Gzant, 


H. being condemned, and in Execution for Debt A 
to the King, was alſo condemned for Debt in B. R. 
and was brought into Court by Habeas Corpus to be 
charged; and held, That he ought not to be charged 
in Execution here till the King's Debt be ſatisfied : 
But "becauſe he had not a Writ of Protection, the 
Court held, That he is out of the Statute of 25 Ed. 


3. tap. 19. and awarded, that he ſhould be as well 


in Execution at the Suit of the Party as of the King. Cro. Car. 389. 


pl. 23. 390. 


Leaſes for Lives un- 
der the Exchequer- 
Seal, are good. 


What are concealed 
Lands, and what not. 
Concealment, what. 


a new Title. 


tainder, or other Title, and there is not any 
what Lands they are. 


Strangers Cattle Le- 
vant and Conchant ſeized 
upon a Lev. Fa, upon 
an Outlawry. 


By what Statutes 
Kings are bound, and 
why. 


Leaſes for Life under the Exchequer-Seal of B 
Lands uſoally let, and at the ancient Rent, are good, 
and for the King's. Benefit, that. the Land ſhould 
not lie unlet. Cre. Car. 513. pl. 9. | 

Lands cannot be concealed after once revealed C 
by any Words in a Record, unleſs they were given 
from the Crown, and afterwards came into it upon 


For Concealment is when Lands are in the King by At- 


Record to inform him 
Cro, Elig. 508. | t . 


The Cattle of a Stranger Levant and Couchant D 
upon the Lands of an outlawed Perſon, may be taken 
and ſold, upon a Levari Facias. 5 Mod. 133, 114, 
115, Gc. | RM... | 
All Statutes made to ſuppreſs Wrongs, take away E 
Fraud, or prevent the Decay -of Religion, bind 
the King tho? not named: For Religion, Juſtice and 


Truth, are the ſure Supporters of Crowns and Diadems of Kings : 
5 Rep. 14. b. See what particular Statutes are mentioned in that Caſe, 


All the diſſelved Mo- 
naſteries, &. given io 
the King. 


31 . 8. cap. 13. 


1. 


If before diſcharged 
of Tithes, ſhall fo con- 
tinue. 


How Bonds ſhall be 
made to the King, and 
of what Quality they 
ſhall be, and to whom 
they ſhall go. 


32 0. 8. cap, 39. 


1 


The King's Suits for 
his Debts to be in his 
own Name. 

How Execution ſnall 
DE > 

Shall recover 
Debt and Damages, 


his 


The King ſhall hold to him, his Heirs and Suc- F 
eſſors for ever, all the late diſſolved Monaſteries, 
Abbies, Priories, Nunneries, Colleges, Hoſpitals, 
Houſes of Friars, and other Religious Houſes and 
Places, with all Things belonging to them. Sect. 2. 

Such Abbey-Lands as before the Diſſolution, G 
were diſcharged of the Payment of Tithes, ſhall 
ſo continue diſcharged. Sect. 21. 

Obligations made to the King ſhall be in the H 
Nature of Statutes- ſtaple, and be made Domino Regi, 
and ſolvendum Domino Regi hæredibus vel executori- 
bus ſuis, and be of the ſame Quality, Force and 
Effect; and alſo to be ſo executed, and ſhall remain 
to the Heirs or Succeſſors of the King according to 
his Appointment. Sect. 2. 

All Suits for the King's Debts ſhall be in his own 1 
Name. Ibid. Sect. 4. 

Pꝛoceſs, Judgment and Execution for the King to K 
be in the Nature of the Statute- ſtaple. 1514. Sect. 5. 

The King ſhall in all Suits for Debt, recover his L 
Debt and Damages. Lid. Sect. 6. The 


A The King's Debtor dying, the King ſhall be firſt 
paid. Magna Charta, cap. 18. ] 

B A Leaſe was made by the Queen paying a Rent, 
Proviſo, That upon agen pres within forty Days 
the Leaſe to be void; the Rent was not paid within 
the forty Days: Afterwards the Receiver receives 


the Rent, and gives an if ; 

the forty Days. This Leaſe was void immediately 

upon Non-pa ment, without Office joined. Cro. 
Eliz. 220. pl. 10. 2217. 

C ' Where a Remainder is limited to the King upon 
a Covenant to ſtand ſeized, no Uſe will ariſe for 
want of a Conſideration. Moore, Caſe 344. 

D The King may incorporate a Town, and enable 
them to chuſe Burgeſſes of Parliament. So alſo he 

may enable a Town not corporate. Hob. 14, 15. 

E It is lawful for any Subject to petition the King 
for Redreſs in an humble and modeſt Manner, where 
he finds himſelf grieved by a Sentence or Judgment. 
Hob. 220. | 

F The King ſhall have Advantage of all Statutes 

made for the Benefit of the Subject. 1 Leon. 150. 
Always where the Title of the King and the 
Title of a Subject concurs, the King ſhall have the 
Preference. 3 Leon. fol. 251. | 
Where there is a Leaſe in Being, and the King 
- grants a ſecond Leaſe, if the Leaſe in Being 1s not 
recited in the ſecond Grant, it is void. 3 Leon. 
fol. 251. | 

1 The King cannot preſcribe for Tithes as Parcel 
of a Manor, but he may preſcribe to have Deci- 
mam partem granorum. Cro. Eliz. 293. pl. 7. 


K The King may grant that another may ſue in his 
Name. Cro. Eliz. 325. pl. 1. Cro. Fac. 180. 

L A Concealment is not but where Lands are in 
the King by Attainder, or otherwiſe, and there is 
not any Record to inform him what they are. C79. 
Elig. 508. | 

M The Queen cannot be intitled to a Forfeiture up- 
on a Leaſe for Life, unleſs it be by Office found in 
the proper County : But ſhe may upon a Leaſe for 

* 


Years, by Office found in any County. Cro. Elis. 
855. pl. 19. | 
N Foz King's Grants. See Moore, Caſe 349. 


O here both Titles commence at one Time, the 
King ſhall have the Preference. Dame Hale's Caſe. 


I Plow. 263. b. 
Vol. II. Ala 2 


King, and Kings G:ants. 


Acquittance as if paid within gg 


181 
The King Gall be 
e King be 


A Leaſe made by the 
Queea for Years, Pro- 
viſo if not paid by the 
Day, the Leaſe to be 
void : It's void by 
Non-payment without 
ce. 


An Uſe will not ariſe 
to the King upon a Co- 
venant to ſtand ſeized; 
and why. 

The King may make 
and enable a Town to 
chuſe Burgeſſes of Par- 
liament. 

A Subject may peti- 
tion the King in an 
humble Manner where 
he 1s grieved by any 
Sentence or Judgment. 

Of what Statutes the 
King ſhall have the Ad- 
vantage. 


The King's Title ſhall 
be preferred” before a 
Subject's. 


A ſecond Leaſe muſt 
recite the firſt, or elſe 
it's void. | 


The King cannot have 
Tithes as Parcel of a 
Manor ; but may pre- 
ſcribe for Decimam par- 
tem granorum. 


May grant that 2 
Man may ſue in his 


Name. 


Concealment, what 
it is. 


Where the Office 
muſt be found to de- 
ſtroy a Leaſe for Life. 
And where a Leaſe for 
Years. | 


King's Grants. 


Where the King ſhall 
have the Preference. 


The 
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The King may make The King may make Guildam mercatoriam for the A 
cine br Paten. Increaſe of Trade; but no Forfeiture can be im- 
e f poſed upon a Subject by Patent. 8 Rep. 125. 4. 

The King may make The King may make a Borough by Charter, and B 
a Borough by Charter. grant them Liberties, and make them free Burgeſſes. 

Co. 10 Rep. 30. 6. Dan. Abr. 744. 

Where the King's Ik the Thing granted be of ſuch a Nature, that C 
Grant isvoid,and where divers Eſtates may be limited thereof, as of Lands, 
akin Rents, ec. If the King in his Grant of ſuch Thing 
doth not limit any Eſtate to the Grantee, viz. for Life, for Years, or 
in Fee, &c. nothing paſſes by this Grant, but it is void for Incertainty : 
But if the Thing granted were ſuch, whereof divers Eſtates could not 
be limited, there the King's Grant cannot be uncertain, nor the King 


cannot be deceived. Dau. Rep. 45. 4. 
General Words in a King's Grant ſhall not paſs D 


What ſhall paſs oF ſuch ſpecial Royalties as belong to the Crown by 
1 ane Prerogative ; as Mines-Royal, Piſcary-Royal, A- 
mercements and Eſcheats ; for theſe do not paſs by 

the general Words of all Mines, Piſcaries, Amercements and Elcheats, 


Dav. Rep. 57. 6. * 2 
Where the King grants all the Territory adjoin- E 
Nothing paſſes byIm- ing to a River, and all Fiſheries within that Terri- 
| EE Eg tory, except three Parts of the Fiſhery of the River 
B. That the fourth Part of this Fiſhery doth not 
paſs by this Grant; for the King's Grant cannot paſs any Thing by 
Implication, Dav. Rep. 57. b. | | 
: % / The King may take Iflue, and afterwards demur; F 
Ig, ing may 1% or firſt demur, and afterwards take Iflue; or he may 
demur ; or demur, and vary his Declaration : But all muſt be done in one 
take Illue after it. Term. Vaugh. 65. | | 
The King has a Right to the Service of his Sub- G 


jet. Salk. 168. 
Can't hinder him of The King can't diſcharge the Right of a Subject, H 


Service of a Subject. 


a Right. or hinder him of a Remedy the Law gives him. 
Ibid. 19. 
Canons, The Kings of England have not the ſole Legiſla- I 


tive Power; and if the King and Clergy make a 
Canon it does not bind Laymen without their 
Aſſent. Ibid. 412. 


Embargo. The King can lay an Embargo pro bono publico R 
: only. Ibid. 32. | 
Annuity. De can't grant an Annuity ſo as to charge his Per- L 


fon, but may charge his Revenues as the Exciſe, 


Gc. Ibid. 58. 
Superſtitious and ha- he can't take Benefit of a Deviſe to ſuperſtitious M 


3 Uſes, but ſhall apply it to a Charitable Uſe. Lid. 163. 
Falſe Recitals, In Grants by him where it appears he intends N 
to paſs the Thing, it ſhall paſs notwithſtanding 

falſe Recitals, Jbid. 561. 5 
1 E 
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e need not bring a Sire Facias to gevive a 
4 1 —. after the Lear. Salk. 68. 
Ve can't pardon Murder, except it be by expreſs 
Words. Ibid. 499 Ain I , 
be may pardon a Diſability where it is only the 
Conſequence of a Judgment, aliter where Part of the 
Judgment. Ibid. 689. \ BOY 
D be may create an Jriſþ Peer under the Grant of 
England by expreſs Words. Bid. 310 
E After Inſtitution and Induction a Preſentation by 
the King is void, tho? it be ad corroborandum, Oc. 
Bid. 162. 3 
F The King's Chaplain Extraordinary is not capa- 
ble of a Plurality. Lid. 161. : | 
And ſee touching the King's Chaplains Ordinary 
and Extraordinary. Bid. 161, 162. 
In a Quare Impedit Plenarty is no Plea to the 
King's Right. Mod. Ca. in Lam and Equity, 8. 
The King cannot exempt in any Caſe where the 
Subject has an Intereſt, &c. id. 19. 


K The King cannot be diveſted of any of his Pre- 


rogatives by the general Words of an Act of Par- 
liament. Bid, 6, 8. © = | 
L Jn other Caſes (i. e. not of Prerogative) the 
King's Rights are more favoured than thoſe of a 
Subject. Ibid. 8, 105. r 

M Chere an Ordinary may viſit a College, &c. 

tho' of the King's Foundation, Mid. 183, 184, &c. 
367. | 
N The King ſeiſed of the Advowſon of a Vicarage, 
and the Biſhop of the Advowſon of a Rectory near 
it; the King's Incumbent dying, the Biſhop united 
the Livings ; the King preſents another Vicar, and, 
on the Biſhop's refuſing him, brings a Quere Imped. 
gant the Biſhop, and Judgment pro Rege. Bid. 

» 77 Os 
O _The King cannot pardon or releaſe any Rights 
of the Subject that are once veſted. 143d. 105. 

P. Mo will his Act of General Pardon releaſe any 
Duty given to the Subject on a penal Statute. Bid. 
104, 105. 

And it ſeems he can't pardon Burning in the 
Hand, Gc. upon an Appeal, (Co. 5 Rep. 50. contra, 
deny'd.) Vid. 105. 

R See alſo the King's Power of Releaſing or Diſ- 
penſing with Penalties. hid. 12 to 19. 

. If the King's Charters to the College of 
y 


hyſicians can exempt them from the Militia Ser- 
vice. Ibid. 


Stire Facias, 


Murder, how par- 
doned. Le 


Pardon. 


Iriſh Peer. 


Preſentation, where 
void. 


Plurality. 


The King's Chap- 
F g 


Plenarty. 


Exemption. 


AR of Parliament, 


The King's -Rights 
favour cd. * 


Viſitation. 


Quare Impedit. 


Pardon and Releaſe. 


Pardon. 
Pardon. 


Penalties. 


Exemption from Mi- 
litia Service. 


What 


184 Bing; and Minges Gꝛants. 
What Power the King has to grant Charters of A 
Exemptions from publick Services or Penalties of 
S.tatutes. Mod. Cu. in Law and Equity, 12 to 19. 
Pardon. vo Df his Prerogative to pardon Offences. 3 Salk, B 


265. 4 41 | [11% 1 OL 
Fines for Offences belong to him, and the Rea- ( 


Lagan, See Wreth, 


Fines. 


SY, Ne 
; + %S 
. 


_ Lapſe, 


APSE is the Omiſſion of a Patron to D 
preſent to a Church within ſir Months 
after it becomes void; by which Neglect, 
309 à Title is given to the Oꝛdinary to col- 
late to the Church. This Lapſe happens as well the Patron 
being ignozant as pꝛiby, except only by the Reſignation of the 
| ._- fozmer Incumbent, o2 Depzivation, upon any 
x3 Eliz. cap. 12. Cauſe compꝛehended in the Statute of 13 Eliz. 

cap. 12. 99 


Lapſe, What. 


Where there ſnall not One under the Age of 23 Years is preſented to E 
be a Lapſe without No- à Benefice. Here Notice muſt be given to the Pa- 
Tm tron, otherwiſe Lapſe ſhall not incur, March 119. 

See the Statute of 13 Elig. cap. 12. 
How the Computa=>= In the Computation of fix Months in the Caſe of F 
rior of in "x Montis a Lapſe, the Reckoning ought to be according to 
a Lapſe. the Kalendar January, February, & c. Cro. Face 141. 
pl. 17. But 166. pl. 6. & 167. Adjudged that it ſhall 
be 182 Days. See 6 Rep. 62. & primo Fohan. &'c. 1220, 1221. 

Where the Biſhop, . Ik the Patron doth not preſent in fix Months, G 
Archbiſhop, and King the Ordinary hath fix Months to collate , and if he 
mult collate. doth not collate in the fix Months, then the Metro- 
politan hath ſix Months; and if he doth not collate within fix Months, 
then it devolves to the Crown. 2 Roll. Abr. 368. b. 2, 3, 5. Hob. 30. 

By the Common Law, the firſt Benefice was void H 
vile art Benefice void before the Statute of 21 H. 8. without Sentence 

we No mann declaratory, at the Election of the Patron; fo that 

He may preſent. if he will, he may preſent without Notice ; and if he 


will not preſent, no Lapſe ſhall incur. Moore, Caſe 719. 
1 Latin. 


5 
n 
4 
* 
* 
q # 
of 
a7 
. 
* 
4 
« 
q p 
be” 
\ * 
* 
4 
2 
7 
; 4 
© 
1 
7 # 
. 
* 
7 "4 
* x 
3 
* 
3 
4 x 
= 
== 
4 
- „ 8 
8 
7 
* 
4 
* : 
* * L 
8 
3 we 
* 
4 * > 
x 
4 
\ R 
* 
4 * 
, 
>» 
8 
* 8 
4 12 - 
a 
4 1 
* 1 4 
* 
> I 
#% 
IP 
A ''S 
* 
D 
; 2 
1 
. . . 
4 
x 
+ 
"IF 
. 
4 
© 2 
4 ES 
* 
hs 
= 
4 — 
1 
* 
. 
4 7 4 
* * 
* 
» 4 
3 
* 
0 
q 
4 Tr 
— 
* . 
= 
5 - 
a 
A 
| 1 
5 7. 
1 J 
7 I 
\ 
1 


1 
* 


( 185 ) 


Latin. 


ſtands now for nothing more than to ſhew what the Law was 
in the Days of our Anceſtors for a great Number of Ages; but 
our preſent Legiſlators have paſs'd an Act in 4 Geo. 2. (re- 
citing, that it is to protect the Lives and Fortunes of the Subjects, Cc.) 
By which it is Enacted, That after the 25th of March 1733, all 
Writs, Proceſs and Returns thereof, and Proceedings thereon; and all 
Pleadings, Rules, Orders, Indictments, Informations, Inquiſitions, Pre- 
ſentments, Verdicts, Prohibitions, Certificates; and all Patents, Charters, 
Pardons, Commiſſions, Records, Judgments, Statutes, Recognizances, 
Bonds, Rolls, Entries, Fines and Recoveries, and all Proceedings re- 
lating thereto; and all Proceedings of Courts-Leet, Courts-Baron and 
Cuſtomary- Courts, and all Copies thereof; and all Proceedings what- 
ſoever in any Courts of Juſtice within that Part of Great Britain call'd 
England, and in the Court of Exchequer in Scotland, ſhall be in the 
Engliſh Tongue and Language ry and not in Latin and French, or 
in any other Language; and ſhall be written in ſuch a Character as the 
Acts of Parliament are uſually ingroſſed in; and the Lines and Words 
to be written at leaſt as cloſe as the ſaid Acts uſually are, and not in 
Court-Hand; and in Words at length, and not abbreviated ; and an 
Perſon offending againſt this A&, ſhall for every Offence forfeit 5 7. 
to the Perſon who ſhall ſue for the ſame, in any of the Courts of Re- 
cord in Weſtminſter-Hall, or Court of Exchequer in Scotland. 
ri Variation in Form by Reaſon of Tranſlation, 
Miſpelling or Miſtakes in Clerkſhip, or Pleadings or Proceedings be- 
gun or to be begun before the 25th of March 1733, being Part in 
Latin and Part in Engliſh, ſhall be no Error, or make void any Pro- 
ceedings ; but all Manner of Miſtranſlation, Errors in F orm, Miſpel- 
ling, Miſtakes in Clerkſhip may be amended, whether in Paper or in 


Record, or otherwiſe, before or after Judgment, upon P 
reaſonable Coſts. Judg pon Fayment of 


A \ LL under this Head relating to the Proceedings in Latin, 


C This Act is not to extend to the certifying beyond the Seas, any 


Caſe or Proceedings in the Court of Admiralty, but in ſuch Caſes the 
Commiſſions and Proceedings my be certified in Latin as formerly. 


All Statutes for amending Delays ariſing from any Jeofails whatſo- 


ever, thall extend to all Forms and Proceedings in Courts of Juſtice 
(except in Criminal Caſes) when the Forms and Proceedings are in 
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Engliſh; and all Errors or Miſtakes which might be amended by any 
Statute of Jeofails, if the Proceedings had been in Latin, are hereb 
declared to be amended by the Statutes now in Force, for the 3 
ment of any Jeofails when the Proceedings ſhall be in the Engliſh Lan- 
guage : And this Clauſe ſhall be taken in all Courts of Juſtice, in the 
molt beneficial Manner for the Eaſe of the Parties, and ſo as may beſt 
prevent frivolous and vexatious Delays. 


And having obſerved ſome ill Conſequences from it in ſo ſhort a Time, A 
they have now added the following Clauſe in an Act of the ſixth of King 
Geo. II. to explain and amend, ec, Be it further enacted, &c. That all 
Writs, ec. and all Copies thereof, and all Proceedings whatſoever in any 
Courts of Juſtice within England, Wales, &c. and in the Court of Exche- 
quer of Scotland, and which concern the Law and Adminiſtration of 
Juſtice, may from and after the 25th Day of March 1733, be Written 
or Printed in a common legible Hand and Character, and with the like 
Way of Writing or Printing, and with the like Manner of expreſſing 
Numbers by Figures as have been heretofore, or are now commonly 
uſed in the ſaid Courts reſpectively, and with ſuch Abbrevations as are 
now commonly uſed in the Engliſh Language; and that no Penalty or 
Puniſhment ſhall be incurr'd by Virtue of the ſaid recited Act for any 
other Offence than for Writing or Printing any of the Proceedings or 
other the Matters and Things abovementioned, in any Hand com- 
monly called Court-Hand, or in any Language except the Engliſh Lan- 
guage; nor ſhall any ſuch Penalty or Puniſhment be extended to the 
expreſſing the proper or known Names cf Writs or other Proceſs or 
Technical Words in the ſame Language as hath been commonly uſed, 
ſo as the ſame be Written or Printed in a common legible Hand and 
Character, and not in any Hand ccmmonly call'd Court-Hand ; and 
that all Proſecutions for — againſt the ſaid Act, ſhall be com- 
menced within three Months after the ſame ſhall be committed; and 
that the ſeveral Officers in the ſeveral Offices of the King's and the 
Lord Treaſurer's Remembrancer, and in the Offices cf the Clerk of 
the Pipe, and the Clerk of Eſtreats in his Majeſty's Courts of Exche- 
quer, ſhall and may write and fend out in Pak for his Majeſty's 
Service, Rolls or Schedules of all ſuch Debts as have been forfeited 
and became due and owing to his {aid Majeſty before the ſaid 25th of 
March 1733, in the ſame Manner they uſed to do, provided the Writ | 
or Proceſs to be annexed to the ſaid Rolls or Schedules ſhall be in the 
Engliſh Tongue, and in a common legible Hand, and according to the 
Direction of the ſaid recited Act, any Thing in the ſaid Act made in 
the fourth Year of his preſent Majeſty's Reign, or any other Law or 
Statute to the contrary thereof in any wile notwithſtanding. 


4 


Moꝛds 


Latin, 
A ods which paſs under the Name of Latin, 
Wy — Sorts, and what are good within the 


Statute of 36 Ed. 3. cap. 15. are, 


B l. Good Latin, allowed by Grammarians. 

C ll. los ſignificant, and known to the Sages 
of the Law; but not allowed by Grammarians, 
nor having any Countenance of Latin. 


D Jn what Caſes Mala Grammatica, falſe Latin, or 
no Latin, and having Countenance of Latin, ſhall 
abate or deſtroy a Writ, or not. 

E os inſenſible and of no Signification, and 
which have not any Countenance of Latin, ſhall be 
rejected. 10 Rep. 133. 

F The firſt Sort is within the Statute of 36 Ed. 3. 

G The ſecond Sort, viz. Me ſuagium, Toftum, Bruera, 
&c. are Words allowed in Pleadings and original 
Writs, and are within the Statute. 

H The third Sort, falſe or incongruous Latin, ſhall 
abate original Writs ; but ſhall not make void any 
judicial Writ, Plea, or Declaration, nor any Grant 


it is good. | 

I The fourth Sort are Words inſenſible: And for 
Words inſenſible, and of no Signification, Damages 
cannot be given. 10 Rep. 133. a. b. 

K Where there is no Latin for Words, there where 
Words of no Signitication are put to expreſs them, 
they ought to be explained by an Anglice But 
where they are ſignificant, there needs not any Au- 
glice. March 16. 

IL. CUhere Words are explained by an Anglice, con- 
trary to the true Intent and Meaning of the Word 
itſelf, the Anglice is void. Ibid. 

Falſe Latin thall not hurt a Bond, Gc. Cr9. Fac. 

261. pl. 22. 

N Andiſtments are to be in Latin. Comberh. 212. 


O Pet a Conviction by Juſtices of the Peace may 
be in Engliſh. Ibid. 289, 297. 


M 
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The four Sorts of 
Words which paſs un- 
der the Name of Latin, 


and what ate within 
38 Ed. 3. cdp. 15. 


Good Latin. 
Lawyers Latin. 


Falſe Latin, 


Inſenſible, and of no 
Signification. 


36 Ed, Js cap. 15. 


Words allowed in 
Pleadings. 


Words that ſhall abate 
original, not judicial 
Writs. 


or Deed. Alſo, When there is no Latin Word, yet if you make a 
Word which hath ſome Countenance of Latin, and an Anglice to it, 


Inſenſible Words. 


Where an Anglice is, 


requiſite, and where 
not, 


Where the Anglice is 
void. 


Falſe Latin ſhall not 
avoid a Bond. 


Indictments. 


Cons iction. 


Latitat, 
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Latitat. 


A Latitat, what. Latitat fs a Teſtatum Urit, iſſuing out of A 
A the Court of King's Bench, grounded 
upon a Bill of Middleſex, ſuppoſed to be 
ſued out befoze, and returned Non eſt inventus. 


When the Proceſs in In the Caſe of Abbot againſt Camby. Hill. 1656. B 

= * 1 B. S. It was ſaid by the Court, That a Latitat can- 

I” not iſſue out of this Court into the County of Mid. 
dleſex, except the Court removes out of Middleſex; for if the Court 
removes out of Middleſex, then the Proceſs muſt be a Latitat; and in 
the County where the Court is, the Proceſs muſt be by Bill, as it was 
in Middleſex before the Court removed. 

The Nature of it ns A Latitat out of this Court is in the Nature of C 
its Antiquity. an Original Writ, called a Clauſum fregit; return- 
able in the Common Pleas out of the Chancery, 
upon which they proceed in the Common Pleas. Mich. 1649. B. &. 
And is of Antiquity beyond the Memory of Man. | 

See the Statute of the ſecond Seſſion of 13 Car. 2. D 
cap. 2. which was the Foundation of the Ac etiam 
Bille in Writs, whereby to hold to ſpecial Bail. 

The Time of iſſuing The Time when a Lariat iſſued out, is traver- E 
of it out, is traverſable. ſable. 2 Keble 198. pl. 25. 

Whether a Latitar a ,Quzere, If it be a good Commencement of a Suit F 
good Commencement. within the Year, on a penal Statute, Comberb. 4. 195. 

Voluntary Appear- Dn a voluntary Appearance the Latitat to be G 
ance. ſued out in a Fortnight. Bid. 244. 

A Latitat bars the Sta- Latitat ſued forth within a Year is a ſufficient H 
tute of Limitations. Commencement of the Suit, ſave the Limitation 
of Time, &*c. Carthew 233. 

Latitat. How to ſue out, return, and enter a Latitat, to l 

Statute of Limitations ſave the Statute of Limitations. See Title Actions, 

3 fol. 27. Letters A. B. 


Ac etiam Zilla. 
13 Car, 2. c. 2. ſeſl. 2. 


See Wager of Law. 


4 that which is crooked 02 wong; foz as What the Law s. 


A T's Law is rectum, becauſe it diſcovers 


Right ſignifies Law, ſo crooked oz 


Do wong ſignifies Injury, | and Injuria is contra. jus. 


B 


— 
. 


1 
4 


* 


C 


E 


G 


It is alſo called Right, becauſe it is the beſt Birth-right the 
Subjet hath to his Lands, Goods, Wife, Childzen, Body, Life, 
1 any 93 and pzotets him from Injury and TUrong. 
See 2 Init. 50. "= | 


which the Law muit 
e | have. 

1. It muſt be Juſta. 

2. ear hone ſta. 


3. Prohibens contraria. 
And if it be Juſta, it muſt have five Properties. 


1. Poſſibilis. 

2. Neceſſaria. 

3. Conveniens. 

4. Mani feſta. 

5. Nullo privato commodo, vel communi utilitate edita. 2 Inſt. 587. 


In our Law, and all other Laws, there are fome Of the Juſtice of the 
Things which happen, which by Foreſight cannot *. 
be prevented, nor by Diligence avoided; and when ſuch Things hap- 
pen to a Man, the Law will not puniſh him for it; for the Law 
puniſheth no Man, but for his own Default. 1 Plow. Com. 9. b. 

9 

When Laws and Statutes are made, there are Wh 
ſome Things exempted and foreprized out of the 4 9 
Proviſion thereof by the Law of Reaſon, although | 
not expreſſed by Words. 1 Plow. 13. b. 

The breaking of the Words of the Law, is no What makes a Breach 
Breach of the Law, if the Intent thereof be not * the Law. 
broken. 1 Plote. 19. b. 
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190 Law. 
There the Words of any Law are broken, to A 
Where the Law doth avoid a greater Inconvenience, either for Neceſſity 


not puniſh. 
odr Compulfion, or involuntary Ignorance :-In 
Caſes, the Law doth not —_ 
Of Religion and Go- On the Conqueſt of a Heathen Country the B 


vernment. Laus of Religion ceaſe, but not the Laws of Go- 
| vernment. Gomberb. 228, 229. 
The Divifion of Laws. 3 Salk. 112. C 
Common Law. The Laws in general, and of the Common Law. D 
Ibid. 222, 
Of Countries found CUlhere an uninhabited Country is found out E 
out by us. and planted, all Laws in Force wt are immedi- 
atel 1 there. Salk. 411. e eee 
Of Countries con- Put where an inabite Country 18 found FE F ; 
quer'd. conquered, not fo till declared by t the Conqu 
Salk 411, 412, 666, 
" WOE No Canons oblige the Laity 1 withoitt Conſent of G 


the Civil Legiſlature. Bid. 412. 
The lande Guernſey, Ferſey, Serbe, Ati are li 
| governed by the Laws of Normandy. Ibid. 40 

Where the Laws of The Laws of England do not een to 55 1 
England extend not.. ginia, Gc. being conquered Countries. Ibid. 411, 


5 Iflands, how govern'd. 


666. | 
Foreign Laws, how @Clhere an Iſſue depends on a foreign Law, it K 
tried. may be tried in the next County, and ſuch Laws 


may be given in Evidence. Bid. 651. 
Temporal Matters in- A Tempozal Matter incident to a Spiritual Ju- L 
cident to Spiritual. riſdiction, muſt be tried according to the Rule of 
; the Common Law. Ibid. =” 
Hypothecations, See the Difference between the Maritime Law M 
and Common Law as to the Hypothecations. Thbid. 


34+ 
Lex Aercatorin. And of Lex Mercatoria, vide Bills of Exchange. + 


Ibid. 443, 125. 
I.ex Parliamenti. Of Lex Par liamenti. Vide Seth, 512. 5 


4 * Leaſe, 


3 


Leale, Leſſo2 and Leſſee. 


Attachment. King. 
Diſtreſs foꝛ Rent.) (Waſte, 


” 
- * 


41 Eates are Gzants 02 Demiſes by one who Leaſes, what. 
hath any Eſtate in any Pereditaments, of 
/ thoſe Þereditaments to another fo2 a lefſer Time, and may 
be fo2 Life, o2 Pears, oz at Will: But if they were fo2 Life, 
at Common Law there muff have been Livery of Seiſin. 


B In every Leaſe there are three 8 The * three Principal 
Leſſor, Leſlee, and Thing let; and by the ings in a Leale for 


remiſſes, Years. 
the Leſſor and Leſſee are expreſſed; and by the 
Habendum, the Intereſt which the Leflee ſhall have, 
ought to be ſet forth; and if no Habendum in the Leaſe, then the Leſſee 
ſhall be Tenant at Will. 3 Leon. Caſe 60. 
C In a Leaſe for Years by Indenture, the Term is The Nabend. aſcertains 
not certain before the Habendum &. Tenendum in he Leaſe. 
the Leaſe: Term. Trin. 24 Car. B. R. For though it do appear before 
Halendum & Tenendum, that the Lands in the Leaſe mentioned are 
demiſed unto the Leſſee; yet it doth not appear for how many Years 
they are demiſed, nor when the Leaſe is to begin, nor when to end, 
until:it is declared in the Habendum. | 
D The beſt Conſtruction ſhall be for the Leſſee The beſt Conſtruction 
againſt the Leſſor. 6 Rep. 36. à. 2 
E The Day of the De ivery of a Leaſe ſnall be Where the Day is in- 
taken to be incluſive, and the ſame Day is Parcel ive. 
of the-Demiſe : So it is, if it be to commence from 
the Making. 
F But.if it be to hold from the Day of the Making, Where excluſive. 
or the Day of the Date, there the Day itſelf is ex- 
cluded. 5 Rep. 2. b. 
GC A Leaſe is dated May 20, to hold for twenty whenLeaſes or Deeds 
Lears from the Date, or from the Day of the Date; to commence. | 
it ſhall begin the 21ſt of May. 


Do 
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So if the Leaſe bears Date the 2oth of ＋ 
king, or from henceforth; it ſhall begin on t 
delivered. Co. Lit. 46. b. 5 Reb. I. 4. b. 


A Prebendary's Leaſe 
a Datu. 


0 


* 


A ea to commence 


at the Expiration of a 
iniſrecited Leaſe, com- 
mences preſently. 


A Leaſe for Life to 


commence in futuro, is 


void. A 
But where Livery 1s 
made by the Leſſor after 
the Day, 1t 1s good: 
But not where made by 
Attorney. 
THE 0 
A * 
bendum a Die datus, and 
Livery by Attorney at- 
terwards, is void. 


A Reverſion granted, 
Habendum after Michavel- 
1.15, and theAttornment 
after Michaelmas is void, 
and why. So if the At- 
tornment had been made 
preſently. But otherwiſe 
in Caſe of a Grant of a 
Reverſion, Habendum af- 


ter the Death of Tenant 


for Life. - 


H. leaſes for Life. to 
begin after three Lives. 


Aichaelmas and Lady-day, 


in tead of Lady-day and 


Michelmas. 


Where there 1s a Clauſe 
in a Leaſe, Thar if the 
Rent be behind, the 


Leaſe to be void; how- 


ir muſt be avoided. 


Leaſe, Lefſo2 and Leſſee, 


* 


9 good Leafe. J Lev. $38, 439. - a a 
*- A Leaſe for Years to eommence atithe Determi- C 


Leaſe for Life, Vu. 


to hold from tlie Ma- A 
e Day on which it was 


A Pꝛebendary makes a Leaſe for Life, Habendum B 
a Datu, and whether it was all one as if it had 


been 2 Die Datus ? And at the laſt adjudged. to be 


tf, 51 


— *. 
A Py 4 # 


nation of a former Leaſe, and the former was miſ- 
recited; it ſhall commence from the Scaling, and 


the Rent ſhall go on from thence, 1 Lev. 334. 


A Leaſe for Life to commenc in fituro is void, D 
becauſe Livery cannot be made to a future Eſtate. 


5 Rep. 94. 4. 


But where a Leaſe is made for Life, Habendum E 
at a Day to come, and after the Day the Leſſor 
makes Livery, there it ſhall be good: But if it be 
by Letter of Attorriey, it is void. Hob. 314. 2 Rep. 
55. Roll. Abr. 828. Palm. 29. Dalif: 11 1. pl. 3. 

A Leaſe is made for Life, Habendum a Die datus, F 
and Livery made by Attorney a Year afterwards ; 
this is void: Becauſe it is Habendum a Die datus, and 
the Livery made ſo long time after will not help it, 
Cro. Eliz. 873. pl. 12. 874. 585. pl. 15. 2 

So when a Reverſion was granted, Habendum af- G 
ter Michaclmas, and the Attornment is after Michael. 
nas, it is void: Becauſe if it were good, the Leſſor 
would have 2 particular Eſtate in the mean time, 
which cannot be. So alſo it had been, if the At- 
tornment had been made preſently: But if a Re- 
verſion be granted, Habendum after the Death of 
the Tenant for Life, it is good; for it is but a Li- 


mitation when he ſhall have the Poſſeſſion. Cro. 


Elis. 585. pl. 15. 

H. leaſes for three Lives, and afterwards lets to H 
F. for his Life, which Term to begin after, &c. and 
Liv was made: And adjudg'd a good Leaſe; and 
the Words to commence after his Death were reje&- 


ed; fo it begun preſently. Cro. Eliz. 269. pl. 8. 


Rendering Rent at 


A Leaſe was made in Fanrary, rendring Rent an- 


nually at Michaelmas and Lady-day; it ſhall be tran- 
ſpoſed to Lady-day and Michaelmas. 5 Rep. 112. a. 


PF 


Where there is a Clauſe in a Leaſe, That if the 
Rent be behind ſuch a Day, &c. the Leaſe ſhall be 
void: Now if there was a Demand made at the Da 
and the Rent not paid, this Leaſe is not abſolutely 
void, till an actual Entry. It is only voidable; and 
Acceptance of the Rent before any Entry made, ſhall 
make that which was a voidable Leaſe a good Leaſe. 


+ Put 


' Leaſe; Keſſaunud Liflee: 193 
A But if ths. Words, be, 4 the Torn fall ceaſe, Where the Clauſe is, 
e, U 


there, upon the Breach, the; Term Ja how tobe, Han cebſe, 
gone without cEntey. Þ a 


f Juſt. Dali... 1 40 
I Che. Bligs 221. For it en NN Liang: «1. es of obama” 
B Debt for Rent upon A — for Aae Defenns Debt for Rent, 555 
ꝗ dant . — a Condition in the Leaſe to be yoid upon e pleads a Con- 
yment of the Rent, and that he hath hot 5 7 — * 
po - 3 . adjudged not to be void, witholit a he did not pay i it. 
- Demand and Re- entty 5 0: chat it is at the Election of che Leſſor, or 
he ir continue; or avoid the Leaſe. Hab. 33 1. ad 


.- Leaſe to.commence-at Michaela; the Leflee 5 — 5 
C err before Michaebngs,and continuesthePolleſion m, farm fes gs befor 
is a Diſſeiſin. 1 Leu. 46. © Difcifor. 


Years in. Selene leaſes at Will, the 
D eam at am at Vill Ae eee — un — — . wit 
paſs, before Entry: -For:by the Death of the Tenant TIF may Furs 
ab Will, the Tenancy at Wilk was determined, and r 
= the Eftate/reveſted in! the Leſſee to maintain Treſ- 
paſs before Re- entry by Reaſon of the Paſſeſſion which the Law caſts 
"oP him, ..Jieps 20a) 03 5: 24 offs 1 10 
E Aan tqkes'a Ledſe-at Will and dies; this Eſtate | | Tonat 2. Win dies, 
Is determined; and here the Executor of the Te. aud nf Excmor bee 
vant at Will becomes Tehart ar Sufferance, and the en 12 
Heir cannot bring Treſpaſs till his Entry: But if 
the Tenant at Will commits A voluntary Treſpaſs, b'ęꝛ: 
pulling deen of Hauſea, cutting af Trees, &c. „ger 
Treſpaſs lies without Entry . becauſe the Tenant try ge > og Sor 
.. hath; by, his own tortious A& determined his Te. at Mill, for voluntary 
| _ a: Wills 5 1 er Caſe.. Tſp | 
9.1 ee at 6e, and his Heir enters 5 bei 
F the Leſſor may bring Treſpaſs againſt hi 193 2 a "is 
oy in — $6. 67. rr 82. > 81525 Heie of 25 Will 
G at raneę is he who firſt came in 3 ˖ 
mo * 1 after 1 age e —. 5 
Over. Co. 4 . 
Leaſe FR Years, „ "this f 4 Diſleiſin, _ dende Eſta * makes : 
Carter 162, See Title Tenant at-Sufferance.” 0 4 Right. 
If Tenant at Sufferance: ſows the Land, and 33 He who hack Ri gh 
H party who hatlh-the Right enters before Severance of 10 emer Hall” take the 
the Corn, he ſhall wp nc" Tay Pome Fuſe a 
finds it, it being the Folly of him who ſawed with- _ 8 
1 
ei Jenant, who 
the Poſſeſſion: So that the —.— aur baba 0 Ts ng bat 
= nor can bring Treſpaſs until an actual. Entry. is R. * 120 
Tenant for Life leaſes his Lands, the Lefſee s | Leſſee of 
geen it, and then the Tenant dies; the t. Life hall ere Corn 
rn 8 tt 
have it. 5 7.85 g * to the Leſſee, and he ſhall for Li di: er 
Vol. U. : D d d 
A Feme 


6 
n 
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>. ml a Femme VV 4 
eee Land and takes Huſuand dhe Lord en have the 
the Land, and marries, Qorn, ard not the Hl boon ſe the. Eſtite de- 
the Lond tall have 1? corminedyohex Haan a ee, akitg Sede Hf 
— 1 229A % $190) band. f 340 14 6. A1 1 37:91 201 11G 04 
Tevant at Will fows. A Leaſe'of Land ht Will {Leſſor Ads the Land, 'B 
r e eee and the Will is determined y the I Leſſor, the I 

e cas 
A Leafs 1 voidahle A Leaſt which is voidable, afid not 
muſt ve made void by, lutely void, mut be made void by the Lets Re © 
Leaſe. be void, N entry, but if a ei be abſolutely ved, tere 
needs no Retenity. needeth no Re- entry: 21 Car. B. R. That is ſaid 


voidable which Fats be mude void, if the Leſſor 


4 


will, and may be continued, if he plea „at Hl Election z the Leaſe 
is made void by Re- entry, and ond out the Leſſec, or elſe it is 
continued or affirmed by r che % ond; thereby *cknowledg- 


ing him ſtill for his Tenant. 


Ik one — Leaſe mdentüre for Years of: 
a a3n whe Lens winden Houle my — ates | 
covenant to leave i in N in the — 1 Mbp be l — at — 
Tante an on nes of the Term in he is to do it; 
N nn and an Action of Covemam doth lie for the Leſſor, 
againſt him, if he do it not. 21 Cr. B. R. But if he had not cove- 
. — expreſly to do it, he had not been bound by Law to do it; 
for the Law binde not the Baer to > leave: the n — In better 


1 4. 4, bis 


a : 'q Leſſee — Mats d Nas to be r the 
5 6 Yang Houſe let unto him, which is burned by e ident; - 
_ Nen 7 — if there: be not a ſpecial Colenint in the Leaſe, chat 7 
he ſhall 1 ii Re. he ſhall leave the Houſe in Repair at the 
r of the Term; but if the Houſe be burned by 
of the Fa 12 Negligence of the Leſſee, or his Serbants, Wife or 
vants, 6 . Children, he ſhall re ir it, although there be no 

+. £4 1. ſuch. Covenant in t By to do it: Paſcb. 
24 Car, B. R. Fon by the Leſſeeꝰ's Covenant thall be intended, that 
he took Notice of 65 Accidents: might happen ; and his Covenant 
ſhall be taken generally, and without Exception, and ow ainſt 


himſelf; for Negligence which; is prejudicial: to ee puniſhable 


in "3% 15 11 At 911 .1 
Ls 5 2 Leafe * Vears, an it be a ve long F 
nor be ennlle be 2 Leaſe, cannot be entailed 5 (but may be very lor in 


Truſt to ſeveral Uſes, which ion an'Entail in 
Effet) for the Nature of a Chattel cannot be turned into an Inheri- 
tance : Hill. 23 Car, B. R. Which would be if ſuch a Leaſe which is 


but a Chattel might be entailed; for an Eſtate-tail is an Eſtate of 


Inheritance; yer in Oy they d 22 Ken make good ſuch Entails 
made of Will. 
The 


VVrliſeß Weſlos uu Kiffee: 195 
A Che Truſt of a long Leaſe was limited thus: Io 4 Mi; an 
the Father for ſi Lea IB, 4 fihe lived ſo, long; J pabes A —— 

terwards to the Mother for ſixty Years, if ſhe live 1. dden zo the Mother for 
ſo long z afterwards 0 abn and his Executors he fixty * if either 
furvived his Father:and Mother, and if he died in . be ier de 
their Life · time, having Iſſue, then to his Iſſue ; but Faber and Mother : But 
if he died without Iſſue, living the Father and Mo- #30 Sled jn their 1 
ther, the Remainder to Edmand in, Tail: n died if au : Bur if he died 
without Iſſue in the Life of the Father and Mother. without Iſſue, the Re- 
And it was refolved, That Zdward ſhould Frs t 7. 7. Med without If uy 
Remainder; for the whole Term had veſted in Fobhn the Life of Father and 
if he had ſurvived, yet the Contingency nevep hap- Mother, E. ſhall take 
ing: and ſo wearing out in the/Compals of two whole Term 
Lives in Being, the Remainder over toEdward might 1 
be limited upon it. Inter Wood and Saunders, before the Lord Keeper 
B Na Leaſe for Years comes to be limited in Tail, „ If a_ Leaſe for Year 
che Law allows not a preſent Remaingdex 1 De preſent Remainder — 
limited thereupon; yet it will allow a fu ; 


e ted upon it. 


ariſing. upon a Contingency only, and that to weer 
out in a ſhort Time. By the Lord Ehbancellor, Finch in the Duke of 


A Ley 151 mn bir l 8 Lit | 3 
C . ttles his Eitate upon imſelf, or Life, „4. on himſelf 
and! afterwards. to his Son in. Taih with Remai — — 


4495 


CIDBINAETS: 
over; and then he ſays, That ff che Son {hall die ders overs Tnen fays, 
his That if the Son die 


without Heir Male of his Bedy that then. his Tt | | 

Daughters ſhall have his Lands fqr 200 Yeara, Pro- Dayghters hall have. i 
viſo, that if his Heir Male pay 1000 f to very one for 100 Tears. Provito 
of his Daughters within 8 N ear aftgr his Death, that e, K dhe keit als 
then the Limitation Hall be .yaid;:. I he N oney pay. 1000 J. to each 
was not paid after the Death; of the Iſſue Male, and Daughter within a Year 
the Daughters enter'd : This was held a good Leaſe Bienen, Death. je 
by way of future Intereſt; and that the Commence- and the Daughters en- 
ment of it was after the Death of the Heir Male of Tag br ur of a good 
the Body of the Father without Iliue. Goodyear and Lace“ of fürs 
Clerk, Trin. 12 Car. 1643. B. R,. But I ſuppoſe if the EL 


Heir in Tail had ſuffered a Recovery that, would have barred this 


- 
# 3» - 


Contingency. | | -___. - 5 i Yd ano: | 
D Jfone be in Poſſeſſion of the Lands of another, Poſſeſſion and Pay- 

and hath uſually paid a Rent unto him for theſe peri on Rents 15 good 

Lands, although it cannot be expreſly proved that wil. 

the Lands were demiſed at Will to him that is thus 

in Poſſeſſion of the Lands, that is; That he ſhould hold them as long 

as both Parties ſhould pleaſe ;. yet if the Payment of a Quarter or Half 

a Year's Rent can be proved, this will be a good Evidence of a Leaſe 

at Will: Mich. 1650. B. S. For it ſhall be preſumed that he in Poſ- 

ſeſſion doth hold the Lands, and that the Owner of the Lands did 


receive the Rent for thoſe Lands upon ſome private Contract made 
| 1 between 


1 


4 


16 Aale Meſſep/aud Liſſeo; 

t parties“ for: — 5 ths Lands for ſome Tein; Lanmer 42 
E Pri Rent for:the F m, and wileſs Time cannot be ſuppoſod, 
r WEA ti re if 16) hol if 5dr on, s, 

: J obe werd u l ele fot Yeats und afterwards A 
th Leſſor enters u ee Ha let, : beforei the 
d 1 1 Toms expired of determined; und doth malten 
tee Th Nee ys e 'Li#ids:to-ahother, this ſocond[[;ehfe 
* od Leaſe, until che firſt Leffee doth rel enter: 
my — 175 1650. B. & And then the = 


Leaſe is EET a a he firſt Leſſee fax in in. Poffeſlion nes 
8 \ 1931 * C1105 


of: the, firſt Leaſe. bed mr⸗ £11 105 
eee, 5 45 here eeds s Entry to be pl vlcdded peda Foo B 
Entry need ner b ment, becauſe the Tivery: gives" the Feoffee:adual 
33 upon a a Feoft- 11 A at | — wr ad Ip 


Leite for but fo Cas W Ehwyg uad 


is; Vintine e, the 


ee always 


Defendant nenn a Ge, See CM Lit. 201. 4 
Laien 1adery 5 as for Tears de loſe his Indehrute C 
Though Lage, J f FJhnth or Füge let umo him yot lie ſhall 


his Indenture, he ſhall 
f loſs hag Terms .. 


not Toft his Teri in the Lands let by the Indemure, 
"V8 ulſch ban N if de ve p _ any Way char 
there was ſuch Term let unto Indentute and 
E 1 it is n way determined. Sö it is of any other Eſtate 
if ir can be proved there in Lands, the Derd that created the Eſtate be loft, 
was ſuch a Deed. ' * fi - par be proved: that there was ſuch” a Deed 
U nod -and'th t ſich an Eſtate was conveyedby the 
Deed: Paſeh. 7650. 4 & 15 Man. H. & For the Eſtate in the Lands, 
is: derived from the Party, 't that made the Deed, and not from the 
Deed, otherwiſe than 'inſtrume — tg and Qeclaratively to:Mew his 
Mind and Intent that conveys the 'Eftate,-'as: ao the Mind and Intent 
of him that receives it; 4 and Ahe lofing of the Deed can make” no _ 
ration herein. "Cots i babe A 90 * 
9a an an to r whom Lake 
FE Barry ba 2 to be his Wife, is Void; for there ought to be ſuch n 
Wife, is void. Perſon at the Time of the Commencemerit of the 
OG Deed which might take. 4 Leon. Caſe 158, 

Leaſe for 21 Years, if E Leafe. Was but for twenty-one Years, if- the E. 
the LO ne 3 Leſſee lived ſo long and continued in his Service; 
Service, the Leſſor dies, the Leſſor died within the Term, the Leaſe conti- 
the Term cotuinues. Hues; for there is not any Laches in the Leſſee, 

+ it is the Act of 70 that he cannot ſerve longer. 
PET 05. Flix. 643. 

All Leaſes, Ge. not All Leaſes, E * Nang Intereſts of F: roehold, or x 
le . a Term of Years, © or any incertain Intereſt, of, in, 
ſhall have but the Ef. to, or out of any Meſſuages, Manors, Lands, Te- 
beet of Leaſes at Will. nements, and Hereditaments, made and created by 
: eg and Seilin only, o or by Parol, and not put 


into Writing, and fi igned by the Parties: ſo wal mg and creating the 
3 ſame, 


Leaſe, Telloꝛ and Leflee, 
authorized b Writing, ſhall 
ill only, and 


ſame, or their Agents thereunto lawfull 
have the Force and Effect of Leaſes at Will o 
or Equity be taken to have any other or gteater Ef- 
fect. Statute 29 Car. 2. cap. 3. Except Leaſes not 


exceeding three Years from the making; whereupon 
the Rent reſerved to the Landlord during ſuch 
Term, ſhall amount to two third Parts at the leaſt 


of the full improved Value of the Thing demiſed. 


A Uhere a Leaſe is made of Lands and Goods 


rendring Rent, it is iſſuing out of the Lands; and 
in Debt thereupon, if the Plaintiff declare upon his 
Caſe, he ſhall recover. Cro. Eliz. 607, & 623. 


B A Leaſe of Freehold and Copyhold ; the Rent is 


for the Land, arid ſhall Iſſue out of both: Cro. Eliz. 
622. pl. 15. 


C Uhere ſeveral Things are let, Reddend. ſo much 


for one Parcel, and ſo much for another, they are 
ſeveral Rents. Moore, Cale 349. 


D A Leaſe for forty Years, to commence after the 


Death of the Leſſor, is good. 2 Rep. 35. But if it 
were for ſo many Years as ſhall be to commence at 
his Death, it is void for Uncertainty. I Rep. 155. 4. 


E CGaihere a Term is granted to one for eighty 


F A Term cannot commence u 


Years, if he lives ſo long, and if he die within 
the Term, then for ſo much as ſhall remain of the 
ſaid Term ſhall be to B. for ſo many of the eigh 

Years as ſhall be unexpired. This is void; becauſe 
by the Death of the Leſſee, the Term for eigh 


197 
not in Law 


29 Car, 2. cdp. 3. 


2 What Leaſes are ex- 
cepted. 


Ibid. 


A Leaſe of Lands 
and Goods, the Rent 
ſhall be iſſuing out of 
the Lands, 


A Leiſe of Freehold 
and Copyhold, the Rent 
ſhall iſſue out of both. 


_ Where the Rents ſhall 
be ſeveral. 


Leaſe for Yeats, to 
commence after the 
Death of the Leſſor, is 


good. 


A Leaſe granted for 
eighty Years, if Leſſee 
ſo long live ; and after 
his Death to B. for what 
ſhall remain, is void. 


Years is determined; 


ſo that there cannot be any Reſidue of that Term left, which is ex- 


pired. 1 Rep. 153. 5. 


pon a Contingen 
wh ery upon another EK Rep. 
156. b. | 


G Bargain and Sale for Years for Money, is 


good, without Inrollment or Attornment. 2 Rep. 
35, 36, Oc. | | 


H Although the Statute ſays, all Grants, Leaſes, 


I 


c. made by any Biſhop, Dean, c. in other 
Manner than is by 1 Eli. enacted, ſhall be void, 
et- ſuch Leaſe is not void againſt the Biſhop, or 
eat, Oc. who made it, but only againſt their 
Succeſſors, 3 Rep. 59. b. 60. 4. 01 
Tenant in Tail makes a Leaſe for Lears, not war- 
ranted by the Statute, and dies; the Iſſue accepts 
the Rent, the ſame ſhall bind him. 3 Leon. 365. 


Vol. II. 


Ee e 


Term cannot com- 
mence u a Contin- 


in and Sale for 
Yeats r Money, is 
good, without Inrol- 
ment or Attornment. 


Void Leaſes as to Suc- 
ceſſors, are good againſt 
the Maker. | 

r Eliz, not printed. 


Iſſue in Tail accepts 
Rent upon a Leaſe not 
warranted by the Sta- 


ute, this ſhall bind him. ] 


THhere 


Leaſe, Lefloz and Leſlee. 
Where the Freehold of the Lands in Queſtion, A 
in an Action of Treſpaſs and Ejectment, is entire, 


198 


How Declaration in 
Ejectment muſt be de- 
livered to try the Ti- 
tle of Lands let by ſe- 
veral Leaſes, if the 
Freeholdy be entire ; 
and how If it be ſeveral. 


and theſe Lands be let out to ſeveral Perſons for 
Years by ſeveral Leaſes: If he, whoſe Title is con- 
cerned, doth intend to try the Title of theſe Lands, 
he muſt (if he intends to recover Poſſeſſion of the 

wo deliver a Copy of the Declaration in Eject- 
ment to every Tenant in Poſſeſſion, or his Wife, that holds any of the 
Lands ; for there ſhall no more Land be in Queſtion upon the Trials 
than for which ſuch Declaration was delivered; but where the Leſſor of 
the Plaintiff hath ſeveral Freeholds in Lands in the Poſſeſſion of ſeveral 
Perſons, there he muſt deliver ſeveral Declarations to each particular 
Perſon, and not Copies of Declarations, as in Caſe where there are 
ſeveral : Tenants under one joint Title: Paſch. 23 Car. B. R. For 
ſeveral Freeholds muſt have ſeveral Leaſes to try them, becauſe they 


are the Right and Titles of ſeveral Perſons, or may be held by ſeve- 


ral Titles. 


Copyhold, and what 
other Lands are uſually 


let within the Statute. 


within the Act of 13 Eliz. and 32 H. 8. cap. 28. 6 Rep. 37. b. 


Lands accuſtomably 
et. 


37, 38. More Rent than the accuſtomed Rent may be reſerved. 


A Leaſe for three 
Lives, Proviſo that the 
firſt ſhall take firſt, and 
the ſecond next ; the 
Proviſo is void, and 
they ſhall take jointly. 


Debt for Rent lies 
. againſt a Leſſee a Diſ- 
ſeiſor. ih 


How a Leaſe for 
Vears in Remainder 
may be. 


A Leaſe for Years to 
commence after the 
Death of Leſſee for. 
Life, is good, 


* * * 
r 
of #41 V#- 


Lands granted by Copy, are in Judgment of Law g 
a Tenancy at Will; and Lands which have been 
uſed to be let at Will by him who hath the Inheri- 
tance, rendering Rent, are Lands accuſtomably letten 


Where a new Thing is demiſed, with Lands ac- ( 
cuſtomably let, altho* there be a great Increaſe of 


Rent, yet the Leaſe is void: 5 Rep. 5. b. See 6 Rep. 


A Reſetvation of Rent in a Biſhop's, c. Leaſe, D 
at two Feaſts, where it uſed to be at four, makes 
the Leaſe void : Becauſe four are more beneficial 
than two. Ibid. NE OS 

A Leaſe was made to three for their Lives, Pro- E 
viſo that the firſt ſhall occupy firſt, the ſecond next; 
it came to be a Queſtion, Whether the Proviſo ſe- 
vered the joint Eſtate, and made them take in Re- 
mainders, or that it continu'd joint? Adjudg'd, 
That it continu'd joint, and that the Proviſo was 
void. Cro. Elia. 89. pl. 13, 107. I 

- Where a Leſſee is a Diſſeiſor, and continues a F 
Diſſeiſor, yet Debt lies againſt him for the Rent, by 
Reaſon of the Privity of Contract. 2 Leon. 121. 

 ALeaſe for Years in Remainder may be upon a G 
Leaſe for Life of the ſame Perſon. 3 Leon. Caſe 49. 

0 2255: it 3164 1 +1 77 | 
A Pan leaſed for Life, and afterwards leaſed for H 
Years, to commence after the Death of the Tenant 
for Life ; this is a good future Intereſt. 4 Leon. 


Caſe 101. 2 Saund. 165. 2 Sid. 437. 
ALeaſe 


3 


was made for ninety- nine Years to J. S. 
a if rn live ſo long, and if he died within the 
Term, then his Wife ſhould have it Durante toto reſi- 
duo termini pred. J. & dies within the Term: And 
ad judg'd, That the Wife ſhall not have it;; for the 
Term was determined, and the Limitation to her 
void : For as a Remainder it cannot move, becauſe 
that muſt be created with the particular Eſtate, 
(which this was not) and muſt be limited for a cer- 
tain Eſtate, as for Years, Life, or Fee, & c. Here it is 
uncertain whether ſhe will ever have it, for F. S. ma 
out-live the ninety-nine Years; and therefore a 


Leaſe, Leſſoz and Leflee. 
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A Leaſe for ninety- 
nine Years, if he lived 
ſo long, and if he died 
within the Term his 
Wife ſhould have fo 
much as remained, is 
void as to the Wife. 
It-can't move as a Re- 
mainder. Void for Un- 
certainty, A Termor 
can't grant his Term 
after his Death. | 


ermor cannot grant 


his Term after his Death. Cro. Eliz. 216. pl. 15, 217. 1 Co. 155. 4. 


B But a Termor may deviſe ſo much of his Term 
as ſhall be in arrear at the Time of his Death, and 


it ſhall be good, Cyo. Eliz. 9. pl. 2. 8 Rep. 95. 4. b. 


96. 4. 


C ALeraſe was made for eighty Years if the-Wife 


ſhall ſo long live; and if ſhe dies, the Son ſhall have 


it for the Reſidue of the Term then to come: This 
is void as to the Son, becauſe there can be no Reſi- 
due of a Term, which before is determined. Moore, 
Caſe 441. | Mot 

Where a Leaſe is renewed; by an Executor, it 
ſhall be liable to a Legacy of the Teſtator's. Chan. 
Rep. 191. ran JF neg mat; . 1 

Ik a Truſtee of a Term ſurrenders, and takes a 
further Term, that ſhall be for the Benefit of Cæſtuy 
que Truſt. Chan. Rep. 191212 


* * 


F It a Leaſe be made to A. during the Lives of B. 


and C. without ſaying, And during the Lift of the 


Survivor: If one dies, the Eſtate is not determined, 


But he may deviſe 
it, 


A Leaſe for eighty 
Years if the Wife lives 
ſo long, the Reſidue to 
the Son, It is void as 
to the Son, becauſe 
there can be no Reſidue 
of a determined Term. 


An Executor renews 
a Leaſe, it ſhall bg lia- 
ble to a Teſtator's Le- 
gacy. 


Truſtee of a Term 
ſurrenders and takes a 


further Leaſe, it ſhall 
be for the Benefit of 


Ceftuy que Truſt. 


Leaſe to A. during 
the Lives of B. and C. 


but A. fhall have it during the Survivor's Life; for A. hath a Freehold 


Lives of two Men, and by Conſtruction of Law, 
during the Life of the Survivor. But in Caſe of a 


ſo 
long live. 


Condition, as if Land be demiſed for ninety-nine Years, if A. and B. 


ſo long live: Here if one dies the Leaſe is deter- 


mined, becauſe it was conditional. 5 Rep. 9. 4. 5. 


See 3 Leon. Caſe 1 50. 
G A Leaſe is made to A. and his Aſſigns to hold du- 
ring the Lives of B. and C. This Limitation was 


held good; for the Leſſee had but one Eſtate, which 


: R 
The Difference. -- 
R 9 x: 1 4 #, 7? 1 1 7 


Leaſe to 4. during 
the Lives of B. and C. 


hath this Limitation, viz. during the Life and Lives of B. and C. and he 


hath but one Freehold, ſo there can be no Merger; 
but he hath a Freehold to continue during the two 
Lives, and the Life of the Survivor. 5 Rep. 13. 4. 


No Merger. 
Shall hold for the 
Survivor's Life. 


See 
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Debt lies for Tenant 
fur auter vie, afier the 
Death of Ceſtuy que 
ve. 1e Þ 
32 Þ. 8. cap. 37. 
29 Car. 2. cap. 3» | 


Abſence of the Te- 
nant for Life for ſeven 
Years, ſhall be account- 
ed as dead. 

a 19 Car. 2. cap. 8. 


Leaſe, Leſſoꝛ and Leſſee. 


See an Expoſition of the Statute of 32 H. 8. A 
cap. 37. where Debt is given to Tenant pur auter 
vie after the Death of Cæſtuy que vie, againſt the 
Tenant who ought to ay the Rent: 5 Rep. 118. 4. 
See alſo the Statute of 29 Car. 2. oy ON 
Alk a Perſon, for whoſe Life an Eſtate hath been, 
or ſhall be granted, ſhall remain beyond Sea, or ab- 
ſent himſelf in this Realm for ſeven Years together, 
aud no ſufficient Proof be made of the Life of ſuch 


Perſon, in any Action commenced for the Recovery of the Lands held 
for the Life of ſuch Perfon ; then ſuch Perſon for whoſe Life the Lands 
were holden, ſhall be accounted as naturally dead. Stat. 19 Car. 2. 


Stat. 6 Ann. 


cap. 6. See alſo another Statute made 6 Anne, en- 
tituled, An Act for the more effectual Diſcovery of the 
Death of Perſons pretended to be alive, to the Pre- 


judice of thoſe who claim their Eſtates after their 


No Tenant's Goods 
ſhall be taken in Execu- 
tion till, the Leſſor is 
paidione Year's Rent. 

Goods may, be di- 
ſtreined after removed 
from the Land, 


8 Ann r. 
8 Anne. 


Debt lies againſt Leſ- 

ſee for Life for Rent. 
A Diſtreſs may be 

within fix Months after 


the Determination of a 


8 Anna. 


Tenant who owes 


Diſtreſs fo2 Rent. 


Rendering to Leſſor 
or his Succeſſors, ſhould 
be, and his Succeſſors. 


Deaths, in Title Death, 

By a Statute made 8 Anne, Proviſion is made, ( 
that no Tenant's Goods ſhall be taken in Execution, 
or upon an Extent, until the Leſſor is paid one Year's 
Rent. Which ſee in Title Execution. 

That no Leſſee for Lives, Years, at Will, or D 
otherwiſe, ſhall fraudulently carry off the Goods 
from the Lands to prevent a Diſtreſs for Rent ; but 


the Leſſor, or any one by his Authority, in five 
Da 
Goods, and diſpoſe of them in ſuch 


next following ſuch Removal, may ſeize the 
anner as is 
directed by the Statute of 2 V. & M. Which ſee 
in Title Diſtreſs fo2 Rent. 

Pꝛoviſo, not to ſeize Goods ſold bona fide, for E 


4 valuable Conſideration, before Seizure made. IBid. 


Debt ſhall lie againſt Tenant: for Life for Rent, F 
as againſt Leſſee for Years. Bid. 

A Diſtreſs may be for Rent after the Death of G 
Tenant pur guter vie, and the Determination of the 
Eſtates of Leſſees for Years, or at Will, provided 
it be within ſix Calendar Months after the Deter- 
mination -of their Eſtates, and the Continuance of 
the Leſſor's Title, and during the Poſſeſſion of the 
ſuch Arrears. Bid. See Titles Execution, Rent, 


Rendering Rent to a Prebendary, or his Succeſ- H 
ſors, ſnould be to him and his Succeſſors, viz. to 
Leſſor for Life, and to his Succeſſor afterwards. 
3 Reb. 111 6. 112. . & 
3 π⁹ Ot. , ob nn! 


nw 
*3'7- 43 e 
- ES. i A 


— 


ils A Leſloz 


Leaſe, Leſſoz and Leſſee, 


' effg2 grants his Reverſion, and afterwards re- 

F 1 cp — to the Leſſee before Breach; 
and held to be naught : Becauſe they will intend 
that the Action ſhall be brought upon the Redden- 
Aum, which is a Covenant in Law, and runs with 
the Reverſion at Comnion Law, before the Statute 
of Hen. 8. and pafles by the Grant of the Rever- 
ſion; ſo that he cannot releaſe this after the Aſſign- 
ment. 2 Lev. 207. = 27 : 

B Leſſee for Years lets Part of his Term with Co- 
venants, and then grants the Reverſion : If the 
Covenants paſs to the Grantee, was the Queſtion, 
3 Lev. 154, 153. $ 1 

C Leaſe for _—_ Years, if he ſhall fo long live; 

.. and after his Death for four Years; all makes but 
one Term: 1 Lev. 46. It being a Continuanee of 
the former Term, and an Addition to it, and not 
a Remainder or future Intereſt, | 

D A Leaſe of a Manor with geneal Words, of 
Boſcis, Boſcorim vendition” magno Maheremio mag- 
ni Arboribus By theſe general Words, the Lellee 
cannot fell Timber. Hob. 234. What a Leſſee may 
do, and what he muſt not do. Hob. 234, 235. 

E VLeſſee for Life or Years cannot by the Common 
Law, take Fuel but of Buſhes and ſmall Wood, 
and not of Timber-Trees: But if the Leſſor grants 


A Leſſor grants his Re- 


verſion, and afterwards 
releaſes Covenants to the 
Leſſre before Breach. 


Reddenditlm is a Cove- 
nant in Law, and runs 
with the Land. 


Where Covenants ſhall 
_- to the Grantee bt a 
erm. 


Leaſe for eighty Vears, 
if he ſo long live; and 
after his Deatli for fout 
Years; all makes but 
one Term. 


By what Words the 
Leſice of a Manor may 
cut Timber. What a 
Leſſee may do, and what 
he muſt not do. 


What Fuel Leſſee for 
Life or Years ſhall have, 
and what not. 


Fire- boot expreſly, then if the Leſſee hath not ſufficient Fuel as above, 


Oc. he may take great Trees. 3 Leon. Cafe 38. 

F A Leaſe for Years is made, aud the Leſſor cove- 
nants that the Leſſee ſhall have Houſe-boot, Fire- 
boot and Cart-boot in other Lands from Time to 
Time: And held, That the Leſſee ſhall have them 


Leſſee may have Boots 
in other Lands, and alſo 
in the Lands let. 


ed the Term; and alſo that this Grant doth not reſtrain the Leſſee 


from 
G @Tahere Tenant for Life or Years cuts down Tim- 


ber, or pulls down the Houſes, the Leſſor ſhall have T 


the Timber. 11 Rep. 81. 6. 

H Tahen a Man makes a Leaſe for Life or Years, 
the Leſſee hath but a ſpecial Intereſt in the Timber- 
Trees, as Things annexed to the Lands fo long as 
they are annexed thereunto, and to have the Maſt 
and Shadow for his Cattle : But when they are ſe- 


aving thoſe Boots alſo in the Lands let. Moore, Caſe 


23. 
Leſſor ſhall have the 


imber cut down by Te- 
nant for Life or Years. 


What Intereſt a Te- 
nant, Leſſee for Lears 
or Life, hath in Timber 
Trees: And what the 
Leſſor hath. 


vered from the Land, the Intereſt of the Leſſee is thereby determined, 


and the Leſſor may take them as Things 
heritance. 4 Rep. 62. 
I Ik F. leaſe Land for Life, and afterwards give 
the Trees, and afterwards the Leſſee dies, yet the 
Donee cannot take them; becauſe at the Time of 
4 1 


which were Parcel of his In- 
b. 11 Rep. 81. b. 82. 43. 83. 6. 


Where there is a Pro- 
perty in Trees, as an- 
nexed to the Land. 


the 
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the Gift the Leſſee had a Property in them, as annexed to the Land. 


4 Rep 15 + The Mother had an Eſtate for Life, without Im- A 
1. Hor n/a peachment of Waſte : And the Son had the Inheri- 
of the Words, without tance expectant; and held, That if the Eſtate for 
Impeachment of Waſte. Jife had been made without the Clauſe, 2 In- 
peachment of Waſte, the Son thould have the Trees 
as Parcel of his Inheritance; the Intereſt, which the "Tenant for Life 
had, being gone by the Severance. 4 Rep. 62. b. 63. 4. Nola, The 
N Clauſe of, without Impeachment of Waſte, doth not 
1 give the Tenant for Life any greater Intereſt in the 
ment of Waſte, gives. Trees, than ſhe. had by the Demiſe of the Land, 
but only excuſes her from an Action of Waſte, 
| 4 Rep. 63. 4. | | 2 

Of the Clauſe, wizh- The Clauſe of, without Impeachment of Waſte, B 
out Impeachment of Waſte, gives Power to the Leſſee to cut the Timber, if he 
Wand Yo will execute it, during the Privity of his Eſtate: 

But if the Clauſe be, without Impeachment of Waſte, 
by any Writ of Waſte, there the Action only is diſcharged, and the 
Property of the Trees 3 in my ar 11 on, 82. rg . 
1 en; f an Houle own empeit, c. the 
ay Tribes? —_ — 14 for Life or Lears, he a ſpecial Intereſt to 
Houſe falls down by take the Timber, to re-edify the Houſe for his 
Fuge g Habitation: But if the Leſſee — down the 
Houſe, the Leſſor may take the Timber, as a Thing which was Part of 
his Inheritance, wherein the Leſſee's Intereſt is determined. 4 Rep. 63. 
| The Leffor ſhall have Alſo when Timber-Trees are blown down, the D 
Timber - Trees blown Leſſor ſhall have them, becauſe they were Parcel 
down. of the Inheritance: But if they were Dotards, then 
the Leſſee ſhall have them. Bid. 

Tenant for Life, Re- Tenant for Lite, Remainder in F ee, join in a E 
mainder in Fee, join in Leaſe to the Plaintiff; by the Delivery of this Deed, 
. it is the Leaſe of the Tenant for Life Living his Life, 
and the Confirmation of him in Remainder: And after the Death of 
the Tenant for Life, it is the Leaſe of him in Remainder, and the 
Confirmation of Tenant for Life. 6 Rep. 14, 15. &. Dalliſon 72. pl. 52. 
Popham 57. Moore, Caſe 196. 

What Leaſes by Te Chat Leaſes by Indenture for Life or Years, by E 
nant in Tail, or Church- any of full Age, having Fee or Fee-tail in their own, 
_— 22 \s, Wie's or Church's Right, or jointly, ſhall be good, 

EP and what not. 32 H. 8. * 28. 

A Leaſe for Life f A Leaſe for Life of Tithes is void by the Statute 2 
Tithes, is void by zz of 32 H. 8. cap. 28. for nothing being let but Tithes 
1 6 aa Which lie in Prender; and there is not any Remedy 
why, ; for the Rent by Diſtreſs or Aſſize, it is therefore 

void : But had it been a Leaſe for Years it had been 
good; for then Debt would have lain. Cro. Fac. 
c 
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Where Leſſee of a fu- * 


ture Intereſt may aſſign 
His Leaſe off from the 
Land, 


But where Leſſee en- 
ters upon him, he can- 
not align off the Land. 


The Land let, into 
whoſe Hand ſoever it 
comes, ſhall be ſubject 
to all lawful Remedies 
for the Recovery of the 
Rent. No Act of a 
Stranger can prejudice 
the Leſſor. 


A Leaſe to commence 
after a former Leaſe, 
when there is none, 
, commences preſently, 


Every Leaſe ought to 
have three Certainties. 


Void without a cer- 
tain Commencement. 


Conditional Leaſe, and 


a Condition to have a 
Leaſe, how they differ. 


goes before, and th 


Where Articles to have 


a Leaſe ſhall amount to 
a preſent Leaſe. 


or Determination of that Leaſe, and in Truth there 


preſently. 6 Rep. 36. a. Vaugh. 73, 74, 80, 81, 83, 


void. Vaug h. 85. 
and a Condition to have a Leaſe; for a Conditional 


| Leaſe goes before, and the Condition comes after: 


e Leaſe comes after, and ſhall be no Leaſe until the 
Condition be performed. Ibid. 272. 4. 
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Leſſee of a future Intereſt never enters by Vir- A 
tue of his Term, but enters before, ane continues 
after the Commencement of the Term, then the 
Leſſor ouſts him, the Leſſee may aſſign over his 
Term off from the Land. 1 Lev. 47. e 
Lefſo2 enters upon Leſſee for Years, this turns B 
the Leſſee's Eſtate to a Right, ſo that he cannot 
aſſign the Term off from the Land. 1 Lev. 46. 'Vide 
270, 271, 272. cada Loa 
The Land leaſed ſhall be ſubje& to thoſe lawful C 
Remedies which the Leſſor provides for the Reco- 
very of his Rent or Poſſeſſion, into whoſe Hands 
ſoever the Land comes: And it is not the Act of a 
Stranger can deprive the Leſſor of the Advantage 
of that Condition which he annex'd to the Leſſee's 
Eſtate, when he parted with the Poſſeſſion of his 
Land to him. Cr9. Fac. 300. pl. 5. 5 
Ik A. reciting that B. hath a Leaſe for Years, de- D 
miſes to C. for Years, to commence after the End 


is no former Leaſe; the Demiſe to C. ſhall commence 


Every Contract ſufficient to make a Leaſe ought E 
to have three Certainties: 1/t, In Commencement. 
2dly, In Continuance. 3dly, In the End. Say & 
Smith. 1 Plow. 272. 4. 6 Rep. 35. 4. 

A Demiſe having no certain Commencement, is F 


There is a Diverſity between a Conditional Leaſe, G 
Leaſe is good, till the Condition broken; then the 
But in a Condition to have a Leaſe the Condition 

Jn Debt for Rent it was found, that Articles in- H 
dented were made between the Plaintiff and Defen- 


dant, and ſealed, wherein the Plaintiff covenanted 
to let the Lands for five Years, at 1ool. per Ann. 


Rent, to commence at Michaelnas next, provided 
he ſhall pay 100. annually, during the Term at Lady-day and Micbael- 
mas by equal Portions: All the ſaid Parties covenant, that a Leaſe ſhall 
be made and ſealed according to thoſe Articles, by the Feaſt of All. 
Saints next; the Defendant entered and Rent was arrear : Whether this 
was an immediate Leaſe, or but an Argument to have a Leaſe? And 
agreed to be a good Leaſe, Cro. Elix. 486. pl. 2. See Hob. 35. 


Leaſe, Lefſoz, and Ltflee: * 


A By Articles of Agreement it was covenanted and 2 


205 


ere * Covenant te 
m early ſhal; 
Leafs 


agreed, That A. B. ſhould enjoy ſuch an Houſe for unt to 


fix Years, and A. B. for himſelf, his Heirs, Execu- 

tors, and Aſſigns, covenants to pay to the Leſſor, 
his Heirs, Executors, or Afligns, the anriual Rent of 90 
fix Years, at Lady-day and Michaelmas, the Leſſor dies; 


. during the 
and whether 


his Executor or Heir ſhould have this gol. per Annum © For if it were 
a Rent, it ſhall go to the Heir; if only a Sum in Groſs, then to the Exe. 
cutor. But adjudg'd, That it'is a Rent, and enſues the Reverſion, and 


ſhall go to the Heir. Cya. Car. 207. pl. 1. 


B Church Leaſes, nor College-Leaſes, ſhall not be war College or 
conſtrued to be void, by the Statute of 13 Eliæ. if Church-Leaſes ſhall be 


-tho* made con- 


made of any Houſe, not the Capital Houle, nor for teary 70 r3Eli3, capo. 


above ten Acres of Ground, in any City, Borough, 
or Market- Town, or Suburbs thereof: But the ſame 
may be made as they might have been before the 
Statute of 13 Eliz. cap. 10. and fo ſhall be good; 


and this is by the Statute of 14 Eliz. cap. 11. ſect. a (ap, 11. 


17. Hob. 269. | 


'C The Dean and Chapter of St. Paul's let a Leaſe Where Churchmen 


in London for forty Years, which Houſe was then in f. 70 up. from een 


Leaſe for ten Years; this is a void Leaſe by the Sta- 


tute of 31 Eliz. cap. 10. not warranted by 14 Elig. 13 Eliz- cap. 0. | 


cap. 12. For tho? it is to commence preſently, yet 
it is in Law a Leaſe of the Reverſion. Note, This 
is a general Law. Cro. Eliz. 564. pl. 


14 Eliz, cap. 12. 


D There is a Proviſo in a Deed, That the Plaintiff + AG has 
= leaſe for twenty-one Years at the ancient Rent, pay the Rear, is a Limi- 
ſo long as the Leſſee ſhall pay the Rent: "Theſe are tation, and N — 


Words of Limitation; and the Non- payment of the 
Rent determines the Term without a Demand of the 
Rent. Vaugh. 32. 


avoids the 


E AL eaſe for a Year, and fo from Year to Year, „ Wbere à Leaſe for tuo 


quamdin, &c. is a Leaſe for two Years certain, and ow 


after at Will. Salk. 413, 414. 
And after every ſubſequent Year begun, is not 
determinable till that be ended. Salk. 414. 
Cz And is not void by the Statute of Frauds. Bid. 


hen a Leſſor or Leſſee at Will may determine Leſſee at Will 


his Will. Vide bis Salk. 413. 


Termoꝛ for Years grants for a leſs Term to A Leaſe to commence 


. commence after his Death, *tis good. Lid. 


after the Leſſor's Death, 


Leaſes of Copyhold Lands are void, and a For- Coprhold. 


feiture. Salk. 187. 537. 


L Quere of Leaſes in Poſſeſſion and Reverſion. , **&fion and Rever- 


. Ibid. 537. 


„ Foz Biſhop's Leaſes, vide Biſhops, G c. Ibid. 189, Bitep' Leaſes 


a — Geo 


A Leaſe 
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206 Leaſe, Leſſoz, and Leſlce. 


Grantot having ator- ' N Leaſe made by a Perſon who has a tortious 4 
tous Reverſion. Reverſon, ſhall be good if before the Commencement 
of the Leaſe, and if the Tort be purged, and the Leſſor hath a right- 


Eſtate. Skin. 3. l 9 as 
2 | e Sq a Leaſe made by one who hath no Eftate, B 
9 good, if the Leſſor be intitled before the Com- 
mencement. Ibid _ 3 
Peclaration for Rent A (Urit of Error on a Judgment in an Action of C 
uren a Leaſe, alledging Debt for Rent, the Declaration was, that the Plain. 
9 8 was tiff the 25th Day of March, & c. demiſed unum 
not payable at the Fealts. Me ſſungium ſuper acclivitatem Hampſtead Hill ha- 
a. 5 bend', & c. and alſo upon another Demiſe 1 May, 
ec. and for Rent arrear, &c. the Defendant pleaded that the Plaintiff 
tempore dimiſſ. Particularum nihil habuit in tenementis, the Plaintiff re- 
plied, that Lord V/. was ſeiſed, and demiſed to him for, & c. and he 
being ſo poſſeſſed May 1. demiſed to the Defendant, to which the 
Defendant demurred, and in C. B. adjudged for the Plaintiff, it was 
ſaid to be wrong, for that the Action was brought for half a Year's 
Rent ending at Michaelmas, when it was not reſerved upon the four 

uſual Feaſts, Quære. Skin. 379. | 
When to derernine The Leſſee upon a Leaſe at Will, cannot deter- D 
the Will. mine his Will after a Quarter is begun, without a 
Quarter's Rent, nor the Leſſor without loſing a 

Quarter's Rent. 3 Salk. 222. 
Whete the whole The Leſſee granted the Lands to V. R. his Exe- F 
Term paſſed. cutors, &c. habendum to him and to his Executors 
15 85 after the Death of the Grantee; adjudged that the 
| whole Term paſſed. Bid. 
Commencement,  UWhete a Leaſe is to commence from a Day to E 
come, that Day is excluded. Mod. Caſes in Law 
| end Equity 54. 

Leſſee or Diſſeiſor is FJ the Leſſee enter before the Day, he is a Diſ- G 


* 


2 feiſor, and if he continue in Poſſeſſion after the 


Day, tho' by the Leſſor's Conſent, he is liable to 
Det for the Rent arrear, for no A& of the Leſlee 
ſhall hurt the Contract, e>c. Ibid. 55. 

Who deem'd the Oc. A Reto2 makes a verbal Leaſe of his Tithes for H 
cupier, one Year, at ſo much per Acre, the Leſſee lets 
them to the reſpective Landholders at 6d. per Acre 
more; adjudg'd the Leſſee is the Occupier of the 
Tithes, and not the Rector. 1b:d. 61, 62. 

Ok Powers to make Leaſes, ec. reſerv'd in Mar- 
riage Settlements, &c. Ibid. 249 to 252, and Tit. 
Power. 

Leaſe of a Corpor= Tuo Bailiffs are of a Corporation, if one makes K 


tion ro one, being an in- a Leaſe to the other, tis void. Ibid. 303. 
tepral Part. | 


Marriage. 


1 
Leet. 


Amercement. 
| Conftable, 
Se 4 Courts. 
Ea 
Fines foꝛ Offences. 


A CTourt-Leet is a Court fo2 the Pitniſh- 

| ment of Bisvemeano2s, Encroachments, Court: Leet, what. 
Nuſances, &c. and the Jury is to p2e- 

ſent them, and impoſe the Amerce- 

ments; but thoſe muſt be affeered. 


B Leet is a Court derived out of the Sheriff's Tourn, of what Offences a 
and inquires of all Offences under the Degree of Let may inquire. 
High Treaſon ; but thoſe Offences which are to be 
puniſhed with Loſs of Life and Limb, are only inquirable there, and 
mult be certified over to the Juſtices at the Aſſizes. See Statute 1 Ed. 3. 
cap. 16. | 
C Te a Court-Leet do not chuſe a Conſtable to ſerve If the Leet neglect to 
within that Leet, the Quarter-Seſſions of that Coun- = hy na — 
ty where that Leet is, may chuſe one: Mich. chuſe one. 
22 Car. B. R. For the Common- wealth muſt not 
be unſerved, and it much concerns the Peace of the Common-wealth, 
but more eſpecially of the County wherein the Leet lies, to have ſuch 
Officers choſen. | 

Quere, Whether a Court-Leet may inquire of Whether a Court-Leet 
private Aſſaults and Batteries, if there be no Blood- 2 induire of private 


| f Batteries, if there be no 
ſhed in the Caſe? For Bacon Juſtice, and Walker Bloodſhed, 


_—_ of the Law in the Inner-Temple, held, 

at a Court-Leet might inquire of them. But 

Rolle Juſtice held the contrary : Paſch. 24 Car. B. R. Becauſe they are 

actionable at the Common Law by the Parties injured, and are not Of- 

| 858 againſt ho Publick ; = ore may be an Indictment at the Seſ- 
ions, or an Information in the Crown-Office for a Batt 

thete be no Bloodſhed. | _ "_— 
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The Day when the 
Court was held muſt ap- 
pear in the Preſentment. 


Cannot amerce for 
Things to the Lord's 
Damage. 


A Leet may be held 


oftner than twice a 


Year by Preſcription : 


Altona Charta, cap. 37. 
9 h. 3. 


Every Man ought to 
be within a Leet, bur 
none can be of two 
Leets. 

The Lord may diſtrein, 
or bring Debt: The Of- 
ficer muſt have a Warrant 
from the Court, which 
will excuſe him. And 
why. 


Diſtreſs for a Fine in 
a Leet, for not ſerving 
Conttable: Three Points 
debated. 


Leet. 
In a Preſentment in a Court-Leet, it ought to A 
appear upon what Day the Court was held: 2 Saund, 
291. And at what Time a Court-Leet may be held. 


Vide Mag. Chart. cap. 35. 
A Leet cannot amerce for Things to the Damage B 


of the Lord : Raym. 160. For the Court can amerce 
for nothing, except publick Nuſances, and not for 
any particular Treſpaſs or che to the Lord, or 


any other. 1 Saund. 135, 136. 
A Yan may preſcribe to hold a Leet oftner C 


than twice a Year, and at other Days than are ſet 
down in Magna Charta cup. 35. 2 Leon. Caſe 266. 


The Rule is, That every Man ought to be with- D 
in a Leet, and none can be of two Leets. Cro. Fac. 
84. | 
; The Lord of a Leet may diſtrein, or bring E 
Debt for a Fine; but the Officer muſt have a War- 
rant to diſtrein; and ſhall not be puniſh'd, becauſe 
he doth it by the Authority and Colour of Juſtice. 
Keil. 66. b. 
Apon a Diſtreſs for a Fine in a Court-Leet, for F 
refuſing to hold Conſtable, theſe three Points were 


_ debated. 8 Rep. 38. b. 


I. 11 the Steward may impoſe a Fine in this Caſe? G 
2, Ik the Fine ought to be affeered? 
3. Ik the Lord may diſtrein for it without Cuſtom ? 8 Rep. 28. l. 


Couct Leet is a Court 
of Record. 


The Steward may im- 
poſe Fincs, 


For what Offences. 


A Steward of a Leet 
may aſſeſs a Fine for a 
Contempr in Court, and 
bring an Action of Debt 
for it. 


It was adjudg'd, That for Contempts, or Diſtur- H 
bances in Courts of Record, as a Court-Leet is, a 
reaſonable Fine may be impoſed by the Steward of 
the Leet; as where a Bailiff refuſes to execute his 
Office; or a Tythingman to make a Preſentment; 
or if one of the Jury departs without giving of his 
Verdict. 8 Rep. 38. 6. | 

The Steward telling the Defendant that he was | 
a Suitor and ought to be ſworn, the Defendant 
contemptuouſly told him, he lied; for which he 
impoſed a Fine upon him of 20 5s. for which Debt 
was brought, and held maintainable ; and that for 


this Contempt and Abuſe to him, being a Judge, and in his Authority, 
he might well fine him; and for ſuch Fine afleſs'd by a Steward, Debt 
lies without any Preſcription to aſſeſs ſuch Fines, or bring an Action 
for them. Cro. Eliz. 581. pl. 4. 

There are two Manner of Offences puniſhable in Leets, ſome com- 
mitted out of Court, and ſome committed in Court: Of thoſe which 
are done out of Court, the Jurors of the Leet have Conuzance, and 


I 


there- 


4 


B 


D 


E 
F 


* 
* 
- 
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G 


H 
I 
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Leet. 
therefore Power to preſent them, and impoſe Amerce- - Vp 
ments: But of Contempts and Miſdemeanors in Amercements. Fines. 


| before the Steward himſelf, he hath Con: 
—_ of them,, and may impoſe a Fine for them, Diſtreſs for the Fine. 
and a Diſtreſs, for it is incident of common Right. 


3 Rep. 41. 4. h. But Amercements muſt be afteered, _ Aﬀected the Ameroe- 

wr" Diſtreſs may be for the Amercement.. 8 Rep. 8 

39, 41. 4. ö. 11 Reps 43. 44. 

The Lord may {ell the Diſtreſs, or put it into The Lord may fell or 

the common Pound at his Pleaſure. 8 Rep. 41. h. impound the Diſtreſs. 

The Lord may {ell the Diſtreſs as the King may do. 

„ fine, b t not in iſon. | Coutt-Leets may fine, 
| * 3 | | ' * * 

-Court-Leets may fine, but not imprifon. po nn i oy ne, 


11 Rep. 44. 6. 


C _ County-Courts, Hundred-Courts, and Courts-P What County, Hun- 


Baron, can do neither; but only amerce. Ihid. dad, and Courts Baron 
Some may impriſon, and not fine: As the —— 
Conſtable at the Petit Seſſions for an Affray. * . impriſon, 
11 Rep. 44. 2. F | and not fine. 
The Reaſonableneſs of the Fine ſhall be ad judged | 4 Reaſonableneſs 
by the Court; and if they think it exceſlive, it ſhall pln by the Court 
not bind. Ihid. And fo it is in the Caſe of Copy- ä 
hold Fines, if the Lord's Demands be unreaſon- 
able. Did. . | . 

The Amercement ought to be the Act of the _ Ametcement by the 
Court. The affeering, the Act of the Jury. Show, auer. Attering by the 


Rep. 62. Jury. 
The Names of the Aﬀeerors ought to be expreſſed, The Afeerors mult be 
or elſe it is naught, Keilw. 66. a. named. 


By Frowick and King ſmill. All Fines in Leets may be aſſeſſed by 
the Steward, and all Amercements muſt be affeered by the Affeerors; 
and in an Avowry for att Amercement, the Defendant muſt alledge a 
Preſcription} in the Uſe of this aſſeſſing by Aﬀeerors. Keiko. 65. 9. 
pl. 5. See 8 Rep. 38, 39. II Rep. 43. 6. Cro. Elig. 241. 

A P2efentient in a Leet of a Matter within the. Where a Preſentment 
Juriſdiction of the Leet, ſhall be intended to be as ed, Hurd fall be tra- 
true as the Evangeliſt; to which there ſhall not be NT 
any Traverſe, except it be of a Matter touching Freehold, or the Life 
of a Man. Aeilw. 66. h. Dyer 13. b. pl. 64. 


L Maeſcription for a Court-Leet, and that the chief Preſcription for a Leer, 


Pledges ; ought to „ pro cer and Cuſtom 10 pay 10 5. 
ges oug pay 105g. pro certo Letæ to the Jury fined for op ai 


Lord, which the Jury ought to preſent; and being do preſent the Cuſtom. 
ſworn, did contemptuouſly refuſe to preſent their 
Cuſtom, and the Steward fined them 6 J. and a Diſtreſs was made for 
the 61. and the 10s. 11 Rep. 42. 4. b. 43, 44, 45. 

Ad judged, That the Jurors ought to be tined ſeve- fuld, e do be 
rally for the Refuſal of every of them was per- ones 
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ſonal; and if ſome were ready to preſent, and the others not, the 


Refuſers were only to be fined. 11 Rep. 42, 43. 5 


10 8. fro certo Letæ. 


Of Leets and Amerce- 
ments, and chief Pledges. 


From whence came 
the Duty de certo Letæ. 


their Manors, 


The Lord may have 10 5. pro certo Lete of all A 
the Reſiants within his Manor. 6 Rep. 77. b. But 
the Lord cannot have it without Preſcription; 
neither can he have a Diſtreſs without a Preſeri ption. 
r 1 1Ok 2p hirt 2rSO3TTS 7. | 

The Leet was by the King divided and derived B 
from the Sheriff's Torn, and granted to the Lords 
to have a View of the Tenants and Reſiants within 


* 


ſo as they ſhould have Juſtice done them at their own 


Doors as they had in the Torn; and from thence came the Duty in 
many Leets to the Lords de certo Letæ towards the Charge of obtain- 


ing a Grant of the 


Of Leets or Ametce- 
ments. 


The Stcward cannot 
fine for not doing Suit 
at Court: But it muſt 
be an Amercement. 


Where a Man ſhall be 
fined, and where à- 
merced for refuſing to 
ſerve Conſtable. 


ſaid Leet. Co. 2 Inſt. 71. 3 1 
A Refiant certified to be a chief Pledge, was a- C 
merced for his Default 25. 6 4. And what Leets 
are, and who are chief Pledges. 6 Rep. 77. b. 78. a. 0 
The Steward cannot fine a Man for not doing D 
Suit at Court without a Preſentment that he ought 
to do it: But in ſuch Caſe. he ſhall rather be 
amerced th n fined. Cro. Eliz. 241. pl. 2. See 
Hab. 129. 4 e enen e 
The Steward may impoſe a Fine upon a Perſon 
who is elected Conftable by the NN if he a 
preſent at the Court, and refuſes to he ſworn ; but if 
he be not preſent, the Steward cannot fine him; but 


he may be amerced, which muſt be preſented and affered at the next 
Court ; and after the Court is over, a Juſtice of Peace maſt, upon the 
Steward's Certificate that he is choſen, {wear him. 5 Mod. 130. Note, 


The Party if not pre- 
ſent, muſt be ſummon- 
ed 10 take the Oath. 


What Fines and A- 
merciaments may be at 
a Court-Leet. 


A Leet-Jury ſhall 
not be fined for not 
giving in their Ver- 
dict. 


If the Party be not in Court, he ought to be ſum- 
moned, and the Time and Place appointed, under a 
Penalty, when and where he ſhall come, and before 
whom to take the Oath. 5 Mod. 131. 

Mhat Fines and Amerciaments may be impoſed F 
at a Court-Leet, and how to be levied. Keilw. 65. 4. 
Plow. 6, 52. 4. 

A urp in a Leet ſhall not be fined for not giving G 
in their Verdict; and a Fine, which was ſet upon a 
Leet-Jury, for not giving in their Verdi&, was 
quaſhed upon a Certiorari; becauſe no Fines ought 
to be impoſed in this Caſe : But it was heretofore 


puniſhable in the Star-Chamber. Alcock's Caſe, Paſch. 7 Pill. B. R. 


8 Rep. 34. 4. 


Who is Judge in a 


Leer. 


Juſtification. 


Ina Leet, or Pie-Powder-Court, 
1s Judge. 

Where a Juſtification under a Preſentment in 1 
a Court-Leet was good. 3 Salk. 52. 


4 


the Steward H 
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Levant and Couchant. 211 


A In Treſpaſs the Defendant Pleads a Special 1 
Juſtification for an Amerciament upon 2, Preſent- So. Ae 
ment by the Jury for a Nuſance at the Court-Leet, be enn. | 
of the Archbiſhop of Canterbury, adjudg d for te 
Plaintiff, for the Defendant ought to ſhew, the Bounds and Limits of 
the Leet, and over what Perſons the Leet has Juriſdiction as to ſay, 
De Reſidentibus &. Inbabitantibus infra  Maner de Lambeth, Cc. 


Skinner 392. 5 V ad 
6 29 Legacy, ; See Deviſes. | 
(Attoꝛnep. 


Letter ok Attoznep, Sedan 
6 Power. 


Letter of Licence, See Defeaſante. 


1 and King's Gzants. 
Letters Patents, See Non ob — 8 Gꝛants 
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B T Evant and Couchant is ſaid to be, when 
the Cattle of a Stranger are come into Lerant and Couchant, 


another Man's Gzound, and there have 
- remained a good Space of Time, Terms 
of the Law. 231. J ſuppoſe the Space of Time muſt be a Day 


and a Night, o2 moze, 


C The Lord or Grantee of a Rent-charge, or Leſſor, Where a Lord or a 
may diſtrain the Cattle of a Stranger for Rent, Cetie may yy ein 
which they find upon the Land before they are which come upon the 
Levant and Couchant, where they eſcape upon the Land, and where nor. 
Land without any Default of Fences ; or in Caſe 
the Tenant of the Land where they are diſtrained, is not bound to 
repair the Fences, for Default whereof the Cattle come there. But if 
the Cattle eſcape for Default of Fences to be repaired by the Leſſor or 
his Leſſee, the Leſſor cannot diſtrain the Cattle of a Stranger which 
come there by his Default — they are Levant and Couchant) 
before Notice given to the Owner of the Cattle, and their Continuance 


there afterwards; becauſe he ſhall not take Advantage of his own Torr. 
Bat 


212 Tibels. 


But the Lord or Grantee of a e who have nothing to do 
with the Fences, may diſtrain the Cattle of a Stranger Levant and 
Couchant, if the Owner of the Cattle doth not make freſh Purſuit, 
altho' he had Notice that they were there; becauſe there is no Default 
here in the Lord or Graritee, as there is in the Caſe of a Leſſor, 
7 Os ' Cattle of a Stranger Levant and Couchant A 
Levant and Couchant, upon the Lands of an outlawed Perſon, may be 
may be taken upon à taken and ſold by Virtue of a Levari faciat. 5 Mod. 


Levari upon an Out- 


Libels. 


S JJndictment. 
15 9 


A LL Libels are made againf pirate en, 3 
o! Maglſtrates, o2 publfck Perfons,” but 

| thoſe againſt Yagiſtrates deſerve the 
greateſt Puniſhment, 5 Rep. 125. 


Againſt private or Although a private Man or Magiſtrate be dead at 
6 the Time of the making of the Libel, yet it is pu- F 
.  _ _niiſhable: For in one Caſe it excites thoſe of the 

Family, Blood or Society, to revenge and break the Peace; and in 
the other, it is a Slander to the Government, which never dies. 
5 Rep. 125. 6. 
There are ſeveral] Sorts of Libels, beſides written Libels ; as Pictures, D 
Signs of Gallows, or Pillory, &c. Ibid. | 
What he who finds a Lhen any Man finds a Libel, if it be againſt a E 
Libel ought to do. private Perſon, he ought to burn it, or deliver it to 
TE | a Magiſtrate : But if it concerns a Magiſtrate, then 
he ought to deliver it preſently to a „ ß Bid. 
Every one convicted of the publiſhing of a Libel, F 
* n ought to be eſteemed the 8 rocurer, or 
malicious Publiſher, knowing of it to be a Libel. 
What is a Publica - Foz if one hears or reads a Libel, it is no Publi- G 
tion, and what not. cation: For before he hears or reads it, he cannot 
know it to be a Libel ; nor if he laughs at it, it is 
4 no 


We: . 


Libels, what. 


Libels. 213 
no Publication: But if he repeats it, or any part of it, in the Hearing 
of others, it is a Publication of a Libel: So if he writes a Copy, and 

2 RE 7 CONT : 7. 
— publiſh it to others, it is no Publication of a Libel. 9 Rep. 
59. 5. 60. à. a | 7! | | 

A Che Procurer and Writer of a Libel are both Con- The Procurer, Wri- 
trivers: Alſo the procuring of another to publiſh it, „ 
8 alſo the Publiſher, are both Publiſhers. Moore, 

B The making of a Libel is an Offence, tho' never Who are Guilty - of 
publiſh'd ; and if one dictates, and another writes, making Libels. 
and a third approves of what is written, they are 
all Guilty of making it. 5 Mod. 167. See Moore, 

Caſe 1100. e d FE 

C It is no Offence to repeat Part of a Libel in Mer- No Offence to repeat 
riment, without Malice, or Purpoſe of Defamation : . — 
Moore, Caſe 862. Alſo held, That a Libeller is Shall be puniſh'd tho' 
puniſhable, tho* the Matter of the Libel is true. the Libel be true. 
Bid. See Moore, Caſe 11oᷣ. | 

D The whole Libel need not be ſet forth in the What to be ſet forth 
Indictment; but if any Part qualifies the reſt, it and what to be given in 

n my be given = Evidence. Salk. 417. B 

opping a Libel is criminal, and writin 7 | 
our Ambority is waicheg K para 857 * <P What makes a Livel 
419. ; J a 

F Pe that writes. a Libel is the Contriver, and ha- The like. 
ving a written Copy of a known Libel i 

4 of 33 id 418. OT IO 

here a Matter is unlawful i ion 
i. Allegation dre be fo taken. — — 
What ſhall be a Lib 
i Sa r e ibel, and what not. See What à Libel. 
| here the Informatio ibel di is 
© none Word, la TT nn 
Where the Indictment was fo c What amounts to 
king, and writing a Libel ; $: 4 . + commits 2 Live. to 
Defendant guilty only of writing it: This amounts 
to making and compoling it. Carth. 407, 408. 

L _ C. forged an Order of Chancery, in which were Where an Aion wil 
ſeveral defamat Expreſſions againſt the Plaintiff, lie for defamatory Re- 
and at the End draws a Pillory, and ſubſcribes it ** 

7 5 * wa forſworn Witneſſes by him 
ed: Ihis is but 
ET eee 
To print and publiſh a Petition before tl | 
liv n before the De- What a Libel. 
1 uy one is an unjuſt Man, is actionable. 
N Ca ſay one is adiſhoneſt Man is not actionable; The like. 


but t - 
ible. 09] iQ lo, or put it up upon Poſts, is act ion- 


Vol. II. 111 


An 


214 Liberate. 
An Attachment was granted againſt the Publiſher A 
Attachment. of a Libel until he produc'd the Author. Mod. Caſes 
adjudg'd in the Court of King's Bench, in the Reign 
of K. George, 123. | 
Bail: One outlawed for a ſeditious Libel may be B 
bailed on his bringing a 1 7 3 5 7 5 I 77: 
tion ill, where. An Information for a Li id disjunctively, C 
* viz. Scripſit ſeu ſcribi cauſavit, is ill. Ibid. 328. 4 
Libels in the Spizi- Foz Libels in the Spiritual Court and Admiralty, D 
tual Court. Vide Title Prohibition, Lia. 


Ls is an oꝛiginal Writ, iſſuing out ok E. 
Liberate, what. | 


the Chancery, to the Treaſurer, Cham- 

| berlains, and Barons of the Exchequer, 

02 Clerk of the Hamper, &c. fo? the 

Payment of an annual Penſion, oz other Sum, granted under 

the Great-Seal : D2 to a Sheriff to deliver Poſſeſſion of Lands 
02 Goods extended. 


The Conuſee hath By the Extent the Conuſee hath not any abſo- E 
* abſolute been lute Intereſt in the Goods, until the Liberate : And 
the Liberate. He may at the Return of the Writ he may refuſe them, if 
m_ them if ovet- over-valued. Cro. Car. 148. pl. 3. 149. 
3 Conuſee of a Statute extended it, and a Liberate G 
What turns the Eſtate returned, executed, and Poſſeſſion given; but the 
Rig Conulee to 2 Conuſee never entered actually; and after the 
Conuſee aſſigns the Tenement, continuing alwa 
in Poſſeſſion, this does not amount to ſuch a Poſſeſſion as will make the 
Aſſignment good, for there muſt be an actual Entry; and though the 
Return of the Liberate be an actual Poſſeſſion in Law, yet when he 
who was in Poſſeſſion continues it, this amounts to an Guter, which 
turns the Eſtate of the Conuſee N a 2 Skinner 300. | 
: . There the Sheriff may deliver any thing ex- H 
-= Hy tended without a Ti directed oF my and 
where there muſt be a Liberate. 3 Salk. 159. 


Liberty. 


621390 


Liberty. 


| Paton wkich da Fonherh the T ibeity of Matters which con- 
A M's: which do concern the Liberty of Matte Liberty of any 


any one, ought to be determined as zin om id be as 
Nur as lawfully the | may be : Trin. RA. 
| 22 Car. B. R. For Liberty is counted 
very precious, and exceedingly favoured in Law, not only in Reſpect 
of the Profit, which every one obtains by his Liberty, but alſo in 
Reſpe& of the Weal-publick; for one in Priſon is diſabled. to be 
uſeful to himſelf, or any other ; and every good Subject is uſeful as 
well to the Publick as to himſelf. 


Licence. 


B Licence is a Power 02Atithozity given tag 
a Yan to do a lawful Act, without which Eee, what. 
| Authozity he could not do it. Alſo a 
_  ,. Lcenceby the Leſſoz to the Leſſee, will : 
exempt him out of the Penalty of a Condition. Co. Litt. 52: b. 


C. ALicente is countermandable altho' it be for _ 
Profit or Pleaſure, unleſs there be a certain Time R. II 
in the Licence: As if I licence one to dig Clay in OK | 
my Land, this is tevocable, and may be countermanded, altho' it be in 
Point of Profit ; but if it be until ſuch a Time, it cannot, Poph. i 51. 

D Fk aLicence, which gives an Authority, is exe- n 7; g 

cuted, this is not then revocable: But where ſuch i 1 

a Licence is executory, it is. 2 Roll. Rep. 152. noi. 

5 

It 


216 Licence. | 
: Tf a Man gives a Duke Licence to chaſe in his A 
Ms gp 5 the Park, the Lay for Convenience gives him ſuch At- 
Plaintiff's Licence. tendants as are requiſite to the Dignity of his State. 
3 | 2 N 9 Re 4 x9. 5. 1 | 8 Fs OR 
How it is where the Alben any Authority or Licence is given to any B 
nice d ile Lan, and Man by Law, and he abuſes it, he is a Treſpaſſer 
— by the Party. ab initio. 8 Rep. 146. . 
A Licence ſaves the Blit where an Authority or Licence is given by C 
Puniſhment. the Party, and he to whom it is given abuſes it, he 
P ſhall be puniſh'd for the Abuſe, but ſhall not be a 
Treſpaſſer ab initio : And the Reaſon of this any” op is, becauſe where 
the Law gives the Licence, it will adjudge by the ſubſequent Act quo 
animo, or to what Purpoſe he did it. But when the Party gives a 
Licence to do any Thing, he cannot puniſh what is done by his own 
Authority and Licence. 8 Rep. 146. 6. 05 ä 
b Ulhere the Party doth not claim any Intereſt in D 
1 4 Pons the Land, but there is a Licence to him to do an 
in Cur. of a Licence. Act which is meerly collateral to the Intereſt there- 
8 of, and only pleaded to excuſe a Forfeiture of a Leaſe, 
there need not be a Profert in Curia of the Licence; becauſe it is 
_ age to a Releaſe or Confirmation, for they 'transfer a Right. 
ep. 38. a. | 
4 Then a Deed is requiſite ex inſtitutione 1 
0? 


And where not. ' . . 
Where a Profert. Where this ought to be pleaded with a Profert in Cur. al 


no Profert, it concerns a collateral Thing, or transfers, or con- 
veys nothing: But when it is requiſite ex proviſione 
Hominis, there the Proviſion of Men ſhall not alter the Law. As if 4. 
leaſes to B. for Years, upon Condition that he ſhall not aſſign over but 
by Deed, and not by Parol; here ex proviſione Hominis, the Aſſignment 
ought to be by Deed : But becauſe ex inſtitutione Legis, a Deed is not 
neceſlary to the Aſſignee, he may plead a Licence without ſhewing of 
the Deed. 6 Rep. 38. b. Cro. Fac. 102. pl. 36. | 
For Erection and en- All Hoſpitals, Meaſons de Dieu, and abiding Places F 
2 of On » for poor, lame, maimed, and impotent Perſons; or 
lt: wy e. for Houſes of Correction, erected by the Statute of 
21 Jac, 1. cap. 1. the 39th of Elig. cap. 5. or at any Time ſince found- 
Made perpetual. ed, according to the Intent of that Statute, ſhall be 
incorporated, and ſhall have perpetual Succeſſion, and enjoy all other 
Privileges, as if founded within twenty Years * I ſaid Act. 
A Proviſo not to A P2oviſo was in a Leaſe, That the Leſſee and G 
aſſign a Term over his Aſligns ſhould not alien without the Leſſor's 
oor ence, a Li- Licence, the Leſſor licences the Leſſee to let the 
Condition is deter- Premiſſes, or any Part thereof, for the whole Term, 
77 as well to the to any Perſon; Leſſee aſſigns it to A. who deviſes it 
Lese. t the to his Executor, who aſſigned over: And adjudged, 
13 | that by this Licence the Condition is diſpenſed 
withal as well in the Caſe of the Leſlee, as of all the others who aligned 
after him. Cyo. Elig. 815. pl. 5. £ 


3 A Copy: 


2 


Licence. 


A opyholder for Life hath a Licence to make 
a 2: - three Years, if he ſhall live ſo long; 
he leaſes for three Years without Limitation ; this 
is no Forfeiture, becauſe the Law makes ſuch a Li- 


mitation to the Eſtate, viz. That it ſhall continue „ 


but for his Life; but had it been a Copyholder in 
Fee, it had been a Forfeiture, becauſe he does more 
than he was licenſed to do, Popham 103. | 

Where the Law gives a Man a Licence to do a 
Thing, he muſt plead it in Treſpaſs, and cannot give 
it in Evidence upon Not Guilty. Mod. 1 0 69. 
C A Licence is a perſonal Liberty or Authority to 
the Party to whom it is given, and cannot be tranſ- 
ferred over. 12 H. 7. 25. 18 Ed. 4. 14. | 

I the Lord licence his Copyholder to let for 
twenty Years, he may demiſe for any Term under 
hold. 


E Al icente is in Law a Diſpenſation, and ſuſpends 


a Condition. 4 Rep. 119. | 

F Ik a Leſſor licences his Leſſee (who is reſtrained 
by Condition from aliening without Licence) to 
x" Gan and the Leſſor dies before he aliens, this is no 
Countermand of the Licence; for the Licence ex- 


219 


A Licences to i Copy- 
holdet for Life to leaſe 
for three Yeats, if he 
ſhould ſo long live, he 
leaſes abſolutely ; it is 


And 
- 1 Otherwiſe in the 

8 of a Copyholder in 
ee. 


no Forfeitute., 


- 


Where the Law gives 
a Licence it muſt be 
pleaded : For non Cul. 
will not do. 


A Licence is not 
transferrable over. 


A Licence to let for 


twenty Years, is good 
for ten Years. 


A Licence ſuſpends 2 
Condition; 


A Licence not coun- 
termanded by Death, 
nor by granting over of 
the Eſtate. 


cepts the Leſſee out of the Penalty of the Condition: Co. Litt. 32. b. 
So alſo it is if the Leſſor grants over his Eſtate, Cro. Fac. 103. Danv. 1. 


part 670. "PAN 8 
G A Batliff can't give Licence to commit a Treſ- 
paſs, as to cut down Trees, nor can accept Amends 
for a Treſpaſs; yet he may make a Leaſe at Will, 
reſerving Rent, becauſe for his Maſter's Profit : So 
he may licence to go over his Maſter's Land for 
Recompence. Cro. Fac. 377. pl. 4. 

De who hath a ſtinted Common cannot licence 
another to put in his Beaſts in his Stead, but by 
Deed. Cro. Fac. 575. 

1 ALicence to occupy is a Leaſe, ſays my Lord 

Hobart, fol. 35. But, ſays he, 10 Elis. fol. 4. 
Ph. 7. ſeems to make a Doubt, that the Licenſer 
may alſo occupy with him. 

A Letter of Licence is not pleadable in Bar. 
Cart bee 64. 

Mhere *tis 


a Defeaſa d pl 8 ; 
1 efeaſance and pleadable in Bar 


Vol. II. R K K 


A Bailiff cannot give 
a Licence to commit 2 
Treſ pals, but he miay 
licence to go over his 
Maſter's Ground for a 
Recompence. 


- Where a Licence muſt 
be by Deed. 


Licence to occupy is 
a Leaſe: But quære whe- 
ther the Licenſer may 
not oceupy with him. 


Limitation 


Purchaſe. 
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Limitation of Actions. 
gde Title Statute of Limitation of Actions, $ 


Limitations of Ac- 
tions, what. 


a Space of Time, within which he that 


Le of Actions is an Alignment of 4 
will ſue fo2 any Lands o2 Pereditaments, 


ought to pꝛove that he oz his Anceſtoz 


was ſeiſed of the Thing demanded, otherwiſe he cannot maintain 


his Adions: Allo, there is a Statute made in the Time of King 
James I. fo2 the Limitation of Perſonal Aﬀtons, Which ſee in 
Title Statutes. | | 


Limitation of con- By an Act made 21 Fac. I. cap. 2. intituled, An B 
craled Lands hom = Af for the general Quiet of the Subject againſt all 
covered, unleſs the Title Pretences of Concealments whatſoever, it is enacted, 
within ſixty Years. That concealed Lands ſhall not be recovered, un- 

21 Jac. r. cap. 2. [eſs it can be proved, that the King had Title to 

them within fixty Years. | 
| Where theWordHeirs It is an antient Landmark of the Law, That C 
is a Word of Limitation, when the Anceſtor takes an Eſtate for Life, the 
and where a Word of Word Heirs is a Word of Limitation ;- but other- 
wiſe it is a Word of Purchaſe. Raym. 334. 

The Limitation of No Perſon ſhall have any Writ of Right, or make D 

Preſcripuon in 2 Writ any Preſcription, Title, or Claim to any Lands, &c. 
* of the Poſſeſſion of his Anceſtors, but only of a 
32 h. 8. cap. 2. Seiſin of his Anceſtors, within fixty Years next be- 
fore the Teſte of the Writ, or laid Preſcription, 

Title or Claim. . 

When an Aſſize of That no Perſon ſhall have an Aſſize of Mort- L 
Mort@aunceſtor, Couſi- d aunceſter, Couſinage, Ayel, Writ of Entry Sur 
4b je 1 i/ſeiſm, for any Lands, & c. but only of a Seiſin 

: of his Anceſtor within fifty Years next before the 
Teſte of the Writ. S. 2. 
When for Lands of Monz for Lands of his own Poſſeſſion above thirty F 
his own Polleſſion. Years. Seck. 3. 
1 Fozmedons in Reverter and Remainder within G 
fifty Years. 


They 


Limitation of Actions, 219 
A They ſhall be barred for want of Seiſin „ 
yo ene Forio in this Statut to relieve  Proviſo for F 
B Several Proviſos in this ute to rene roviſo for Feme- 

Feme-Coverts, Perſons beyond Sea or in Priſon, — 112 


and Infants, and the Heirs of all thoſe P ex ſons. ſon, and their Heirs. 


Sei. 8, 9. : 373 : | 
C chben the Statute ſhall commence againſt a Pri- Priſoner. 


ſoner. Comberb. 26. 


D The Defendant ma plead the Statute of Limi- Beyond Sea. } 
tations where he was beyond Sea the whole Time, 
c. Ibid. 190. 1 


E here non aſſumpſit infra ſex Annos is pleaded 
to a Declaration of an Aſſignee of Bankrupts, the 
fix Years ſhall be accounted from the original Cauſe 


of Action. Foy 1 3 8 
f A. dies inteſtate, a miniſtration is at , , When the Tune 
N firſt committed to one, and à Stranger receive Mo- n 
ney, and then Adminiſtration is granted to another, 
the ſix Years ſhall be accounted from the firſt Ad- 
miniſtration. Ihid. 311. Ez 
G Then the Defendant's being beyond Sea does Beyond Sea. 
not avoid the Statute of Limitations, contra of the 
Plaintiff, Salk. 421. 
H And in a Replication to avoid that Statute, Con- Continuances. 
tinuances muſt be ſhewn. 1b:d. 
I Mhere an Action is removed by Habeas Corpus, Habeas Corpus. 
and that Statute pleaded above, the Plaintiff max we 
reply, the Suit belo was within fix Tears. Sell. 


*% 


n 
K Pleas of the Statute of Limitations are not to Such Pleas are not to 
be favoured. Bid. 421. be favoured. 


L Pet _—_— if the Statute be pleadable to a Suit Mariners Wages. 
in the Admiralty for Mariners Wages.” V 424: - * 

M Not guilty within fix Years Is ill in Treſpaſs, Non cul. infra ſex an- 
being limited to four. Lid. 423, 444. | 

N Uhere the Duty ariſes on a Conſideration exe- Adio non accrevit. 
cutory, the Defendant muſt plead quod actis actre- 

O A. receives the Inteſtate's Money, and Aer When the Cauſe 6f 
wards Adminiſtration is committed to B. the Cauſe Action accrues. 
of Action accrues by the Adminiſtration. 1hi4. r 

P Twenty Years Poſſeſſion is a good Title in Eject- Title in Ejectment. 
2 for the Plaintiff, as well as the Defendant. 

Ut, - | ; | * 

Q The Statute of Limitations runs not againſt an Heir. 
Heir, unleſs actually ouſted or diſſeiſed. Bid. 42 3. 

R A. barr'd in his Formedon may take Advantage Formedon. 
of a Right of Entry. Bid. 422. 


3 


* 
— 
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an 


(here 


* 9 * * * 
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* 


. 2 _ .- 6 Limitation 0 of ; Edates. N 
Evidence. * -  TUhere the Statute of Limitations ſhall not be 4 
given in Evidence, and where it ſhall. 3 Falk. 154. 
3 here von aſump/it infra ſex annos is a good B 


Plea. Ibid. 227. | 
here the Statute is not well pleaded. id. ( 
What will revive the here a new Promiſe or Acknowledgment will D 
if Acton. revive the cage? 7 nor 228. un 
1 in of Exchange. The Statute of Limitations is a good ea to an 
l wt Adion of Debt brought on a Bill of Exchange, 8 


Plea. here it is a good Plea in other Actions, and F 
Where *tis not a good Plea. Bid. 136. 
Attorney's Fees, Where it was pleaded to an Indebitatus Aſſump- (3 
fit for Attorney's Fees. Bid. 144. 
Account, Where it was pleaded to an Account brought H 


by an Adminiſtrator, adjudged he ſhall have fix 
You next after the Adminiſtration granted. Vid. 


335. 
What revives the Debt. [MUhere a conditional Promiſe ſhall revive the j 


Debt and bring it ought of the Statute of Limita- 
tions. Bid. 471. 
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Conditions. 
See SLimitation of Actions. 


Recovery. 


Limitation is where an Effate is granted K 
to another to hold until he ſhall do ſuch 
and ſuch Ads as are mentioned in the 

Deed ; and if he ſhall do thoſe Acts, oz any of them, then his E- 

ſtate ſhall ceaſe without Entry. 


, Limitation of an E. A Limitation of an Eſtate to begin after the De- L 
the Determination of = termination of an abſolute Eſtate in Fee- ſimple, is 
Fee-ſimple, is void in a Void Limitation in Law; for if the Law ſhould 
Law. ſuffer ſuch a Limitation to be made, this would be 
to ſuffer Perpetuities to be made, which the 
Law abhors; yet a Limitation of an Eſtate, is a 
good Limitation : 19 Apr. 1650. B. S. For ſuch an 
3 Fſtate 


_ Limitation, what. 


G A 


— 


Tunkation of Elates. 


221 


Eſtate in Fee may never take Effect, and ſo it is not an abſolute E- 


ſtate in Fee - ſimpte. _ 1 
1 "ms 33 Limitation framed by the Party 


in his Deed can make one and the ſame Eſtate to 


ceaſe at one Time, as to one Perſon, and be in efſe 
as to another; or to ceaſe at one Time and revive 
afterwards. 6 Rep. 1. 

M a Limitation of an Eſtate in Lands be uncer- 
tain, ſuch a Limitation is not good in Law, but 
void : Hill, 22 Car. B. R. For the Law cannot tell 


what Conſtru&ion to make of ſuch Limitation, by 
of it, nor how to direct the Eſtate limited; and 
{hall remain as if there had been no ſuch Limitation, See 


certainty 
the Eſtate 
Cro. Eliz. 216. and Anderſon 258. | 
C There is a Difference between a Condition Pre- 
cedent, annexed to an Eſtate ſubſequent to this 
Condition, and a Limitation ſubſequent annexed 
to an Eſtate preſently veſted : Hil. 22 Car. B. R. 
In reſpect of the Incertainty of the former Eſtate, 
which depends upon the Condition, and the Cer- 
tainty of the later Eſtate which hath no Depen- 
dency upon the Limitation. o | 
A Thing that is expreſly limited in a Will by 
plain Words, ſhall not be afterwards made incer- 
tain, by general Words which follow in the ſaid 
Will: Hill. 23 Car. B. R. For that were to encoun- 
ter a Thing that is plain and certainly known with 
that which is obſcure and doubtful, and to make 
Doubts inſtead of clearing of them. 
E It is an ancient Land-mark of the Law, that 
when the Anceſtor takes an Eftate for Life, the 
Word Heirs is a Word of Limitation, but other- 
wiſe it is a Word of Purchaſe. Raym. 334. 


The Words, Quamidin, dimm, and dummodo, are 


Words of Limitation : As if a Leaſe be made to a 
Woman dium ſola fuerit, or dum cafte vixerit, or 
dummodo ſolverit talem redditum, or quamdin ſolve- 
rit talem redditum : In all theſe Calas if there be 
not a Performance according to the Limitation, it 


No Limitation can 


make an Eſtate to ceaſe 
as to one, and 10 be in 


eſſe as to another. 


If uncettain, it is 
void. 


Reaſon of the In- 
and therefore 


Difference between a 
Condition precedent, an- 
nexed io an Eſtate ſuh- 
ſcquenr, and a Limita- 
tion ſubſequent annexed 
ro an Eltate prefenily 
veſted. 


* 


An exprefs Limita- 
tion in a Will cannot 
be made inceriain by 
general Words in the 
ſame Will. 


Where the Word Heirs 
is a Word of Limitation, 


and where a Word of 
Purchaſe. 


What are Words of 
Limitation; and if there 
be- not a Performance 
according to the Limita- 
tion, 1t determines the 
Eſtate : But a Condition 
doth not. SN. 


determines the Leaſe : But it is otherwife where Rent is reſerved upon 
Condition, for there is à Contract between the Leſſor and Leſſee, 
which cannot be determined without an 1 Vaugh. 32. See Co. 


Lit. 244. b. 245. 4. Poph. 25, 26. Moore, 
on Con- 
earning 


55 


3 A Pan deviſes to his Wife for Life, u 

dition that the educate his Children jm 

Remainder to his youngeſt Son in Tail, Remainder 

in Fee to his eldeſt Son: The Condition is broken. 

The Queſtion was, Whether the Heir ſhall enter 
Vol. II. LEI 


fo 292. 


Deviſe for Life upon 
Condition, Remainder 
ovet. Condition broken. 


for 


1 


— 2 
— * on 
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Limitation of Eſtates. 


for the Condition broken, or the younger Son ſhall enter for the Breach 
of the Limitation ? Or if the Condition be deſtroyed by the Limita- 


tion of the Remainder over ? 


| h Words of 
Condition, yet the Ef- 
fect of a Limitation; 
and the Heir cannot en- 
tet. 


Where a Deviſe to the 
Heir at Law upon a Con- 
dition, ſhall be adjudged 
a Limitation. 


Where a Condition, 
and where a Limitation. 


The Nature of a Con- 
dition and of a Limita- 
tion. 


A Recovery will not 
deitroy a Limitation of 
an Uſe upon Condition. 


A Proviſo to hold the 
Land, ſo long as he 


mall pay the Rent, is a 


Limitation, and Non- 
ayment avoids. the 
eaſe. | 


Whether an Eſtate 
ſhall go 10 the Heir of 


the Huſband or Wife. 


Adjudgev, That they are expreſs Words of Con- A 
dition, and not of Limitation t But the Heir at Law 
cannot defeat the Eſtate for Life, unleſs he defeat 
the Remainder; and therefore by the Limitation of 
the Remainder over, the Condition is deſtroyed. 
10 Rep. 40, 41. 4. I 

Where a Deviſe is to the eldeſt Son, upon Condi. g 
tion that he pays ſuch r and if he refuſes, 
the Land ſhall remain to the Legatees; he refuſes, 
the Legatees may enter by Way of Limitation, 
Noy 51. | 

In all Cafes where after a Condition an Intereſt 
is limited to a Stranger, it is not a Condition, but 
a Limitation. 1 Leun. Caſe 362. fol. 269. See Cro. 
Eliz. 204. pl. 39. | „ et 

The Nature of a Condition is to draw back the D 
Eſtate to the Feoffor, Donor, or Leſſor: But a Li- 
mitation carries the Eſtate farther. 1 Leon. Caſe 409. 


fol. 299. See Title Condition. 


It there be a Limitation of an Uſe upon Condi- E 
tion, and the Ceſtuy que ie ſuffers a Recovery: That 
will not deſtroy the Condition, the Eſtate being 
charged with it. 1 Mod. 109. 

A Pꝛoviſo in a Deed of Settlement, that the F 
Plaintiff may leaſe for twenty-one Years at the an- 
cient Rent, and perform their Conditions ſo long 
as their Leſſees ſhall pay the Rent: Theſe are Words 
of Limitation, and the Non-payment of the Rent 
determines the Term without a Demand. Vaugb. 
32. Moore, 440. | | . 

H. ſeiſed in right of his Wife, the Huſband and G 
Wife joined in a Fine, and declare the Uſes to the 
Heirs Male of the Body of the Huſband upon the 


Wife engendred, Remainder to the right Heirs of the Huſband, they 
have Iſſue a Son, who died without Iſſue; and if the Plaintiff who was 
right Heir to the Huſband, or the Defendant who was the Heir to the 
Wife, ſhall have the Land, was the Queſtion upon the Special Verdict, 
and adjudged for the Defendant; for it being limited to take Effect 
after the Death of the Huſband without Iflue generally, and there not 
being any Eftate to ſupport it, it is a future Uſe to take Effect upon 
ſuch a remote Poſlibility, as the Law will not allow.. Skin. 351. E 


Where an Eſtate ſhall 
be raiſed to the Heir by 
Implication. 


Tf a Man covenants to ſtand ſeiſed to the Ufe H 


of J. S. and his Heirs, after the Death of J. D. 
he continues ſeiſed in Fee, and no Eſtate aſtered 
during the Life of J. D. and if the Covenantor 


4 ; dies, 


Livery and Hiſin. 223 
dies. this ſhall deſcend to his Heir; but if he covenants to ſtand 
geile to the Uſe of the Heirs Male of his Body, becauſe that no De- 
ſcent may be to the Heir after his Death, the Law raiſes an Eſtate to 
him by Implication, and he does not remaii ſeiſed in Fee during 
the Life; but this Eſtate is immediately put into an Eſtate- Tail 
Skin. 352. > Qi | i I's | 
A a Pon may limit a Future Eſtate upon a Contingent after a Death 
without Iſſue within the Compals of a Life. Skim 352. 


- Livery and Seiſin. 


Feoffment. 


Bee \Leaf fo: Life, 
(emainders. 


B [ Jvery of Seiſin is a Delivery of Pol: 


+. , ſeſſion of Lands, Tenements, oz other Livery of Scifio, what 
/ £02pozate Things, unto one that hath a 

BVight thereunto: Being a Ceremony | —— 
uſed. in the Conveyance of Lands o2 Tenements, &c. where 
any Eſtate of Freehold in Houſes and Lands paſſeth; but not 
in G2ants of Rents, Advowſons, &c. oz any Thing which lies 
in Gant. [27 
C Uhere a Letter of Attorney is comunfim & Two Attorneys con- 
diviſim, to enter into all the Premiſſes, here. one 3 2 
Attorney may make Livery in one Parcel, and the one Part, the othcx in 

other in another. 4 Leon. Caſe 310. another Part. : 
D The Manner of Delivery of Seiſin, is thus; If The Manner of deli- 

it be in the open Field where there is no Building vering of it. 9 

or Houſe, then one preſent muſt take 8 . 
and declare to the Standers- by the Cauſe of their Meeting. there, and 
then read the Deed to them, . or declare the Effe& thereof, and then: 
it muſt be ſealed; and the Party who ſeals the Deed, muſt take the 
Deed in his Hand with a Clod of the Earth, and 4 Twig or Bough, 
(if any there) and deliver the ſame to the Feoffee in the Name of 


- Seifin, according to the Effect of the Deed there read: But if there 


de a Dwelling-houſe or Building upon the Land, then this is done at 
h the 


3 mt th 
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= the Door, none being left at the ſame Time with- 
When at the Houſe: jn the Houſe, (ſee 1 1 for this Matter) and then 

| 5 it is delivered with the Ring of the Door. 

- Why it muſt be made ©) ſetting the Foot within the Door: For when A 
at the Houſe. a Houſe and Land are entirely demiſed, the Houſe 
is the Principal, and the Lands Acceſſory; and 
there the Livery muſt be made, and not upon the 
Land. 2 Rep. 31.6. 32. IU + 7 
How a Corporation A C02pozation cannot make Livery and Seiſin B 
mutt deliver it. to paſs away the Freehold Lands belonging to the 
ER Corporation, but they may make a Letter of Attor- 
ney to another, under their common Seal, to make Livery and Seiſin 
for the Corporation: Mich. 23 Car. B. R. For Livery and Seiſin muſt 
be made by one, and not by a Multitude; and a Corporation can do 
no Acts but under their common 171 "OP 2 A 
s I a Deed of Feoftment be made of Land, Ha- C 
Hiberd adi links, Feat. bendum a die datus, and the next Day after the 
_ wor brag next Date of the Deed, the Feoffor gives Livery and 
ood: Otherwiſe bad it Seiſin of this Land, this is a good TOY and Seiſin; 
been by Attorney. but if this Livery, and Seiſin were made by an At- 
torney, Nil oeratur. Mich. 23 Car. B. R. Hob. 314. 
A Thing that is to take Effect à die datus, is not to take Effect until 
the next Day after the Deed bears Date; but where it is Habendum a 
dat. or a con feclione Indenture, there it commenceth preſently. _ 

4. leaſes io B. for A. makes a Leaſe to B. for Lite, Habendjun a die D 
Life, Habend” a die con- con fectionis, and Livery 13 made by A. himſelf 'A 
fetionis, and gives Li- Month after; and it was there held, that the Live 
very bad gen iy was good, it being made by the Feoffor himſelf, 
nimſelf. | but if it had been executed by Letter of Attorney, 
| Nil operatur by this future Livery, Smith and Holes 


e 85 
- Parol Authority to Ont may give Authority by Parol unto another E 
take Livery; good if to take Livery and Seiſin of Lands for him; and if 
taken according. ſuch Livery and Seiſin be taken accordingly, it is 


| © good: By Rolle Chief Juſtice, Mich. 1650. B. S. 
For this ſhews his Aſſent to take the Lands by the Livery and Seiſin, 
and the other is but as a Conduit-pipe to convey the Land unto him 


from the Feoffor. TA 88 „ 3 
Plea quod J. 8. Feoffa- Where a Man Pleads q ua, Fr Ry fe off avit him, b 
it, good without plead- he need not plead it to be with Livery, becauſe to 
ing Livery, and why. | every Feoffment a Livery is implied. 8 Rep. 82. 
- ALerter of Attorney A Letter of Attorney to make Livery, recites G 
w _ks Ling RS the Feoffment to bear Date September 10, whereas 
abe Ba 2ndmif it was September 17, and Livery being made accor- 
— » - -  dingly, the Livery for that Miſtake of the Date was 
AAuadjudged to be void. Cro. Eliz. 603. pl. 17. 

A Letter of Attorney 2 Letter of Attorney and Livery ſupplied in H 
and Livery ſupplied. Equity. Chance Rep. 24 i. 8 | 
115 Where 


4 


4 


A 


B 
C 


D 


E 


chaſed the Reverſion of thoſe Lands let unto him, or 


F 


G 


Fl 
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There a Man ſeized of an Houſe and Land ſeal- here Del very 2 


ed a Feoftment, and deliver'd it to the Feoffee, for the Deed upon the Land 


and in the Name of Seiſin of the Houſe, and all the 3moun's io both Deli 
Reſidue of the Lands and Tenements contained in a0 2 Han ORs 
the ſaid Writing: Here this amounted to two ſeve- 

ral Acts at one and the ſame Time, viz. to the Delivery of the Writing 


as a Deed, and to the Delivery of Seiſin of the Land according to the 


Deed. 9 Rep. 138. g. 


cannot make a reſent Livery to a future There cannot be a 
A Pan P 4 preſent Livery io a fu- 


Eſtate. 5 Rep. 94. b. 95, Oc. See Title Leaſes ture Eftate. 


A Feoffinent is made in Fee, Habend. after the _A Feoffment Habend. 
Death of the Feoffor, and Livery is made upon it : n — 
This is void, being in futuro. Co. El. 254. pl. 27, 255. 

| A Leaſe for Life, Habendum from Michaelmas Where Livery is made 
next, and Livery by Attorney after Michaelmas, is an fuure kühe, by 
void; but if it be by the Grantor, it will be good; 12 * 
but if it be before, it will not, 2 Bulſt. 303. i 

2 Rep. 55. Cro. Elig. 255, 585. 5 Reh. 94, 95. 

Tf a Tenant for Years of Lands do conſent, that. Livery made by the 
Livery and Seiſin be made unto him that hath pur- f Ts Tenant 
be Witneſs to the Deed and Livery : This is a good Liv fir 
to make the Reverſion paſs, ah the Tart for Lorin 3 ra 
off from the Land at the Time when the Livery and Seiſin was made 
but was then in actual Poſſeſſion of it: For the Tenant's Term is not 
hurt, and his Aſſent amounts but to an Attornment. 

But where a Leſſor enfeoffs a Stranger and comes 
to make Livery, the Leſſee's Wife being upon the here Livery s 
Houſe ; the Leſſor enters, and by Force turns the SO 3 
Leſſee's Wife againſt her Will into the Backſide, where it is good, and 
nos was * th Land let, and then he a 

ivery in the Houſe, in the Name of all the I. : 
the Woman remained all, the while upon * 1 1 _ _—_ 
the Livery, the Livery was void; but if ſhe had f N 
Very pe * of the Houſe, altho* ſhe remain- n 
ed upon Part of the Land, it had been good: So alſo i 
turned her out into the Street by Force. Wei = hone pot 
any part of the Land, it had: been good. | Do 1 een upon 
2 pl. = „ Where good. 

here the Leſſor and Leſſee are upon Leſſee 80 
the Leſſee may make a "B67 e. be en Ae eee 
becauſe he had the ſole Right to the Poſſeſſion NA 


| 9 * . | he L ; 


pl. 10. 322. | 
| . oo Yo 3. . or wh J 
1 Af oy mw makes Livery, the Leſſee being ma kes 5 4 * 
pon the Land and contradicting of it, it is void. being upon the Land, 
Ibid. EE. ; and conti radicting of it, 
it is void. 
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So alfo when Livery 
is made where the Lands 
are in the Hands of 
Tenants. 


Leſſee for Years, Re- 
mainder in Fee, enters 
before Livery, the Re- 
mainder is void ; ſo if 
the Leaſe be to com- 
mence in futuro. 


was no preſent Eſtate to which the Livery 
Plow. 156. and 25. 4. 


morton and Tracy, 


Where a Remainder 
to one not in eſſe is void. 
Every Livery ought to 
operate preſently. 


Where there is a 
Power to leaſe for Life, 
ſuch Leaſe is good with- 
out Livery. 


A Fine ſur conceſſit is 
well executed by At- 
tornment. 


Cannot be made of 
running Water, but it 
may ot ſtanding Water. 


And as to other Part, which was in the Hands 4 


of ſeveral Tenants when the Livery was made 
nothing paſſed. Cro. Eliz. 322. Boas 
A Leaſe for Years, Remainder in Fee; Tenant R 

for Years enters before Livery, his Term is 

but the Remainder is void : But if the Leaſe * 
commence at Michaelmas next, Remainder in Fee 
although the Leſſor make Livery to the Leſlee, yet 
the Livery and Remainder are void; becauſe there 
could be annex d. Throck- 


A Leaſe for Years to B. remainder to his right C 
Heirs and makes Livery; the Remainder is void, 
becauſe there is not any Perſon in eſſe who can pre- 
ſently take by the Livery; and every Livery ought 
to have its Operation preſently. 4 Leon. Cale 67, 

Ik there be Tenant for Life with Power to make D 
Leaſes for Life, and the Tenant for Life leaſes for 
Life, it is good without Livery ; nay, and better 
than with it. 2 Lev. 156. 

By the Attornment of Tenant for Years, a Fine E 
ſur conceſſit is executed, and the Eſtate as well veſted, 
as if by Livery. Ibid. 

Livery cannot be made of running Water, be- F 
cauſe it 1s fugitive ; but it may be of Water in a 
Standing Pool. 4 Leon. Caſe 374. 


— 


f London, what. 


London. 


See Certioꝛari. 
Courts. 
Cuſtoms. 


T8 Ondon is the chiefeſt City in all England, G 
and as well ſituated, and as famous fo? 


— Trade, as-anp City in the Moꝛld. 


4 
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to Sale by Retail, or uſe any Handicra 


D ACitizen of London was committed to Newgate 


FA Citizen of London ſhall 
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No Perſon to keep 4 


A No Perſon not being a Freeman of London, can _ Oo in Ende keep © 


by any Colour, Ways or Means, keep any . 


or other Place, inward or outward, to = or put | 
| t Trade for Hire, Gain or Sale, 


within the City of London, upon Forfeiture of 5 U. which was held to 
be a good Conſtitution, it being by Cuſtom ; but it had not been 


good by Grant, 8 Rep nn Freeman df London, 


B There are but three Ways to be a Freeman of 8 


London. 5 


I. By Servitude. 3 
II. Birthright, as the Son of a Freeman. | 
Ill. By Redemption, viz. By Order of the Court of Aldermen. 


| 8 Rep. 126. b. 


C. By the Cuſtom of London, any one that uſeth | How the © * 


How the Cuſtom of 


buying and ſelling, may uſe any other Trade of buy- Trades not brought up 
ing and ſelling; but one brought as an Apprentice umo. 

in the Trade of a Goldſmith, Cutler, ec. being a 

Freeman of London, cannot by Colour thereof, uſe any other manual 


Trade. Cro. Car. 361 & 516. pl. 17. 517. Co. Lit. 74. 4. 


by the Lord Mayor and Court of Aldermen, for re- 3 
fuſing to accept the Livery. See the Caſe upon the cepting of the Livery: 


Return of the Habeas Corpus. 5 Mod. 15 1 to 162. 


E The City of London ſhall have all their ancient London hall have all 


Uſages, Liberties, and Cuſtoms, which they have ber ancient Privileges 
and Cuſtoms. 


been uſed to -have, See 2 — 2 20. Magna Charta, cap. g. 


recover in an Aſſize, * 
and with Damages. 


Damages with his Land. 


6 E, 1. cap; 14. 


8 . Where One impleaded in the Huſtings in London, How to proceed where 


voucheth a Foreigner. 


voucheth a Foreigner to Warranty, how the Pro- one impleaded in London 
ceedings ſhall then be. | 6E. r. c. 12. 49 E. 1. 


H Several Orders about Apprentices. See the Sta- Orders about Appren- 
tute at large. 


tices. 5 Eliz. cap. 4. 
5 A Citizen of London cannot deviſe his Child's H Calls canner de- 
art ove f : — | > Viſe over his Child's 
+ r ” in Caſe the Child dies in his Peer. in Cath he dice in 
inority. anc. Rep. 199. his Minority. 


K @TIhere a Bond or Promiſe reſtrains the Exerciſe Ws ood os. 


of a Trade, although to a particular Place only; ftrain Trade is good, 
_ if there was no Conſideration for it, it is void: and where not. 

ut if there was a Conſideration, as aſſigning of a ; 
Shop, or taking off braided Wares, ec. there it is good. Aleyn 67. 
See in Title Condition. But if the Reſtraint be general throughcut 


England, though there be ſuch a Conſideration, it is void. 
I. No Conſtitution or By-Law can be made, upon Pain of Impriſon- 


ment. 8 Rep. 127. 6. 
Ok 
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The Antiquity of 
London. 


In Pleading, London 
mult be ſaid to be Anti- 
qua Civitas. 


Brewers, Oc. for their 
own Uſe, are out of 
the Cuſtom, and 5 Eliz. 


cap. 4+ 
Feme Sole Merchant. 


City cannot ſet a 
Fine. 


Proccdendo. 


Foreign Attachment, 


What the Garniſhee 
can't plead. 


Habeas Cor pus. 


Not uſual to return 
the Cuſtom. 


The like. 


Dancing-Maſters, 


Cuſtom of choohng 
Livery-men. — 


City Lights, 


To punith Contempts, 
Court of Aldermen for an Aſſault and contemptuous 


and to Disfranchife. 


Executor to place an 
Apprenuce. 


Freemens Eſtates, 


London. 


Ok the Antiquity of the City of London, being a A 
famous City in Nero's Time, which was aboye 
1600 Years ago. See 8 Rep. 130. 4. 

To ſet forth a Uſage in the City of London, and 8 
doth not ſay, That it is Antiqua Civitas, it is naught, 

2 Leon. 120. fol. 99, 

Brewers, Bakers, Tallow-Chandlers, e*c. who do 0 
it for their own private Uſe, and not to ſell, are 
out of the Cuſtom of London, and 5 Elix. cap. 4. 

8 Rep. 129, 130. 

Ok a Feme Sole Merchant in the City of London. 
See Comb. 42. 

The City of London cannot ſet a Fine, &c. for x 
Non-performance of a By-Law. Vid. 10. 

Pet ſee where a Procedendo was granted to the 
City of London for trying their Juriſdiction in Debt 
on a By-Law. Lid. 68. 

Money in the Hands of the Ordinary, or an At- G 
torney, 1s not liable to a Foreign Attachment, 
Ibid. 347, 427. 

The Garniſhee in a Foreign Attachment cannot H 
plead to the Juriſdition of the City after an Im- 
parlance. hid. 109. | 

Where an Action is founded on a By-Law, *tis | 
uſual on a Habeas Corpus to return the By-Law. 
Ibid. 139. | | 

But not uſual to return the Cuſtom where the x 
Suit is grounded on the Cuſtom (ut dicit) id. 

As in an Action for calling a Woman Whore, &c. | 
founded on the Cuſtom of the City. Hid. | 

See a By Law for obliging Dancing-Maſters to 3 
be of the Company of Muſicians. id. 372, 73. 

See their Cuſtom of chooſing Livery-Men, Gc. N 
and impriſoning the Refuſers. id. 411. 

The Court of Aldermen's Power concerning new O 
Lights was only during rebuilding of the City. 
Salk. 425. 

The Cuſtom to puniſh by Information in the p 


Words of an Alderman is good, aliter, if to diſ- 
franchiſe. 1bid. 

By the Cuſtom of London an Executor ſhall place O 
the Teſtator's Apprentice with another Maſter, &c. 


Ibid. 66. 
The Cuſtom there concerning Freemens Eſtates R 


extends only to Children, not to Grand- children. 
hid. 426. 


4 


So 


London. 229 


So the Cuſtom of Hotchpot there, and where 


B 


8. 2 
C ” Nee the Difference betiv ei 


it appears under the Father's own Hand, how much Cuſtom of Hotchpot. 

2 Child has receiv'd, the An judge if a full 

Advancement, Or not. a * — — "X ry » 4 #9 , 
apoꝛ or Commonalty of London may limit . What not to be _ 

Penne f a By-Law to en but they can- nnr 


not be ſued for in the Mayor's Court. Salk. 397, 


* n 12 oo SE ; 4 *. 7 'Þ 
Sel Tandon and other Gilda Mercatoria. 


Cities as to the Cuſtom Gilda mercatoria. Salk. 204. 


D By 2 Clauſe in an Act of 11 Geo. I. it is thus Freemen made afiet 


dif 
rovided : And to the Intent that Perſons of Wealth: SY 99 


Ld Ability, who exerciſe the Buſineſs of Merchan- Eſtate as they think fir. 
dize, and other laudable Employments, within the 

ſaid City, may not be diſcouraged from becoming Free 

of the fame, by Reaſon of. the. Cuſtom reſtraining the Citizens and 
Freemen thereof from diſpoſing of their Perſonal Eſtates by their laſt 
Wills and Teſtaments : Be it further enacted by the Authority afore- 
ſaid, That it ſhall and may be lawful to and for all and every Perſon 
and Perſons, who ſhall, at any Time from and after the faid firſt Da 


of June, 1725, be made, or become Free of the ſaid ae and alſo 


to and for all and every Perſon and Perſons, who are already Free of 
the ſaid City, and on the ſaid firſt Day of June, 1725, ſhall be un- 
married, and not have Iſſue by any former Marriage, to give, deviſe, 
will, and diſpoſe of his and their Perſonal Eſtate and Eſtates, to ſuch 
Perſon and Perſons, and to ſuch Uſe and Uſes as he or they ſhall 
think fit; any Cuſtom or Uſage of or in the ſaid City, or any By- 
Law or Ordinance made or * + of within the ſame, to the contrary 
thereof in any wiſe notwithſtanding. 


E Provided nevertheleſs, That in caſe any Perſon Exception. 


who ſhall at any Time or Times, from and after | 

the ſaid firſt Day of Fune, 1725, become Free of the ſaid City; and 
any Perſon or Perſons, who are already Free of the ſaid City, and on 
the ſaid firſt Day of June, 1725, ſhall be unmarried, and not have 


Iſſue by any former Marriage, hath agreed, or fhall agree, by any 


Writing under his Hand, upon or in Confideration of his Marriage, or 
otherwiſe, that his Perſonal Eſtate ſhall be ſubject to, or be diſtributed 
or diſtributable according to the Cuſtom of the City of London ; or 
in Cafe any Perſon ſo Free, or becoming Free as aforeſaid, ſhall die 
inteſtate, in every ſuch Caſe the Perſonal Eſtate of ſuch Perſon ſo 
making ſuch Agreement, or ſo dying inteſtate, ſhall be ſubje& to, and 
be diſtributed and diſtributable according to the Cuſtom of the faid 
City; any thing herein contained to the contrary in any wiſe not- 
withſtanding. 


And fee the Act quite through which relates to the regulating Elections 
within the City of London. 


Vol. II. Nnn Lunatick. 


.- 
4 


Lunatick. 


Se Non Compos Mentis. 


A Lunatick, What. 


Lunaticks muſt bring 
Actions in their own 
Names. | 


W 


A Lord cannot grant 
the Cuſtody of their 
Lands withbut Cuſtom. 

Who muſt keep the 
Lunatick, his Wife and 
Children, out of the 
Profits of his Lands, 


The Power of the 
Committee of a Luna- 
tick. 


if he dies; and by 


good and ſound Yemo2y, and ſome⸗ 
times not. | 


Ations for a Lunatick's Lands muſt be brought p 
in his owni Name: Neither hath the Lord any 
Power over, or can grant the Cuſtody of a Luna- 
tick's Land without a ſpecial Cuſtom. Hob. 215. 

And the Lord's Committee is no more than as 
Bailiff, and hath no Intereſt. Hutton 16. 

The King is bound to keep the Lunatick, his p 
Wife and Children out of the Profits of his Lands, 
and to take nothing for his own Uſe : And what 
elſe he may do, ſee the laſt Caſe in Rep. 4. 

The King hath not an Intereſt in the Lands of a x 
Lunatick, but can only commit them to the Care 
of another, and ſuch Committee is accountable to 
the Lunatick if he recovers, and to his Executors 
the Death of the Committee the Grant is deter- 


2 is a Perſon who is ſometimes 4 
A 0 


mined. Skinner 138, 177. 


Of a Lunatick from 
His Birth, and the King's 
Power: 


Where one is a Lunatick 2 Nativitate, the p 
King has an Intereſt in his Lands, and ſhall receive 
the Profits to his own Uſe, or grant them to ano- 


ther, and ſuch Grantee is not liable to account, 
but only to maintain the Ideot and his Family. Bid. 


1910 8 


Maihem. 


See Judgment. 


Athem ſignifies a toꝛpoꝛal Hurt, where⸗ 
by a Man loſeth the Uſe of any Mem⸗ 
ber, that is oz may be any Oefence to 
him in Battle ; as the Eye, the Hand, 
the Foot, Scalp of the Þead, Foze-Tooth, oz, 
Finger 02 Toe, Glanv. Lib. 14. cap. 7. 


Recovery in an Action of Aſſault, Battery, 

1 Wading is a good Plea in Bar of Appeal of 
Maihem. 1 Leon. Caſe 447. Moore, Caſe 419. 

C De eo quod ipſe, &c. die, &c. anno, &c. vi &. 

armis, 3 gladiis, baculis, cultellis & ſcalpris, 


B 


Maihem, what: 
as ſome ſay, any 


A Recovety in Bat- 
tery is a good Bar to 
an Appeal of Maihem. 


Declaration in Maihem. 


(viz. The Thing wherewith the Maihem was committed) in ipſum 
quer. apud S. in Cam. pred. inſultum fecit & ipſum quer. adtunc &. 
#bidem verberavit, vulneravit, maihemnavit, & maletrattavit, ita quod, 


&c. & alia enormia, &c. | 
D Note, Son Aſſault is a good Plea to this Decla- 
ration. | 
E Gpon an Appeal of Maihem againſt three, two 
plead in Abatement, and to the Felony Not-guilty, 
the other Not-guilty ; and held by the Court, That 
when one pleads in Abatement, and alſo in Bar, the 
Plea in Bar waves the Plea in Abatement, unleſs 
where the Life is in Jeopardy, in Caſe of Felony, 
and that is in favoremvitz. Cro. Eliz. 495. pl. 14. 
F Bp an Act made 22 & 23 Car. 2. cap. I, it is 
enacted, That if any Perſon on Purpoſe, and of 
Malice forethought, and by lying in wait, ſhall 
unlaw fully cut out the Tongue, put out an Eye, flit 
the Noſe, cut off a Noſe or Lip, or cut off or diſa- 


Plea to it. 


A Plea in Abatement 
and Not-guilty cannot 
be pleaded ia Appeal 
of Maihem. 


It is only allowed in 
elony, Oc. in favorem 
vita. | 


Malicious maiming 


made Felony without 


Clergy. 
22 3 Car. 2. c. r. 


ble any Limb or Member of any of His 1 4 Subjects, with Inten- 


tion in ſo doing to maihem or distigure any o 
Perſon ſo offending, their Counſellors, Aiders, and 
Abettors, privy to the ſaid Offence, are hereby de- 
clared to be Felons, without Benefit of Clergy. 


His Majefty's Subjects; the 


Their Counſellors 
and Abet tors are equally 


guilty. 


No 


232 Maintenance. 
No Corruption of No Attainder of ſuch * ſhall corrupt the A 
Blood or Forfeiture up- Blood, or forfeit Dower of the Wife: Or the Lande 


r 
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Maintenance. 
mhk 


Aintenance, manutenentia, ſignifies the B 
Maintenance, what. upholding of a Cauſe 02 Pezſon; 82 
| the buying, ſelling, 02 obtaining of any 


pꝛetended Rights o2 Titles to Lands, 
&c. See the Statute of 38 H. 8. cap. 9. and Co. Litt. 368. b. 369. a. 


FP All Statutes concerning Maintenance, Embracery, C 
Eile and Chan. and Champerty, ſhall be put in Execution: Alſo, 
erty , and buying of that no Perſon ſhall bargain, buy, or ſell, obtain 

gs es. et. 2. or get any pretended Right or Title; or take, pro- 

n miſe, grant, or covenant to have any ſuch Title: 
Except the Perſon who ſhall ſo fell or contract, and his Anceſtors, or he 
under whom he claims, have been in Poſſeſſion thereof, or of the Re- 
verſion or Remainder thereof ; and have received the Rents and Profits 
thereof for one whole Year next before ſuch Bargain, Sale, ec. upon 
Pain to forfeit the whole Value of the Lands fo fold or granted con- 
trary hereunto, the one Half to the King, the other to the Party who 
will ſue for the ſame. Sect. 2. 

Where it is lawful _ Purchaſing of a pretended Title by him who is D 
to buy a praended in Poſſeſſion, by taking of the Rents and Profits, is 
Title. lawful. Sea. 4. 

Againſt unlawful main- Anlawkul maintaining of a Suit in any of the E. 
tauing of Suits, em- King's Courts, which determine any Title of Lands , 
bracing of Juror, Ge. or ſuborning of any Witneſſes concerning the ſame; 
or embracing any Freeholders or Jurors, ſhall forfeit 
10 J. one Moiety to the King, the other to the Informer. Sec. 3. 
An Information was brought upon the Statute of F 
Ie Leate mace oy one 32 H. 8. cap. 9. of Maintenance, and the Matter ap- 
{:ſlion, nor ſealed upen Peared to be, That the Leſſor had a good Right, but 
the Land, is NMainte- never been in Poſſeſſion ; and made a Leaſe, but did 
**> Þ. 8, cap. . not ſeal and deliver it upon the Land: And adjudg'd 
pre: to be within the Statute. 1 Leon. 166. Caſe 231. 


I Tf 


Maintenance. 233 

A Tf a Man be in Poſſeſſion, or hath received lie 
Iſſues and Profits for one whole Year, and after- * . in 
wards a Stranger enters upon him, and hath the enters upon him, yet he 

@. Poſſeſſion for - Space of a Quarter of a Year, or ar hc 

half a Year, yet he 7 * was in Poſſeſſion a Lear a 

before, may grant” his Intereſt withoat Danger of 
the _ r! w { 8 | 

B here ers participate Where it is lawful for 
mon, mays maintain the one the other. Moore, 22 to contri- 
Caſe 764. | 


C Where this 18 4 Cuſtom, That upon the Death And where for Copy- 
of 'a Tenant for Life of a Copyhold, the Lord is holders. 
compellable to make another Eſtate for Life to the 
elder Son, & fic imperpetuum; here, for all the Copyholders to joi 
Suit, and contribute to the Charge where the Cuſtom is Ban 

they all claim in by that Cuſtom, is not Mainte- 
nance, but lawful; but where the Tenure is in And where cot. 
Queſtion they muſt not join. Moore, Cale 1088. | 


nin 
and 


Mandamus. 


See Corporation. 


Mandamus is a Writ which iſſues out of e, vat. 
the Court of King's Bench only, and is 

ſued out on the Crown-Office Side only, 

and is to command the reſtozing of a Perſon to his Place o: Df- 
fice from which he was turned out. Vel cauſam ſignificare quare, Sc. 


E It lies for a Fellow of the College of Phyſicians. _ For whom it lies, az 


-” 


_ 


1 Eu. 19. for whom ao. 
F It lies not for a Fellow of a College where there is a Vilitor. * 
23. 2 Lev. 14. 


G -Þ lies to . a Capital Burgeſs of a Corporation. 11 Rep. Bagg's 
H Tt lies not to elect a Man into an Office. 

'I See a Mandamus to reſtore a Burgeſs (turn'd out To zftore 2 Rg 
of his Place by the Corporation) with the Return mud c of a Corpe- 
of it, and ſeveral Exceptions taken to the Return, 

and allowed, and a peremptory Mandamuz granted. 


5 Mod. from 254 to 253. | 
Vol. IL O oo Athough 
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2 it lies not fof̃ a Deputy; yet it lies for A 
him who hath-Power to make fuch Deputy. 1 Lev. 

"4 19y 1 5100 306. . LOS e jo 2 22 e 1 
$489 ter 4 88. It lies for a Bextofh of a Pariſh, er a Steward of B 
For a Steward of a 4 Court-Bardiz 2 Du, 19,79. er s 
Cie join _. Tharth-wardeng join in an Action for a falſe C 

in an Action for a falſe Return of a Mandamns, and held good. 3 Leu. 

Return. EF 362, 3689. 12:9 its oþ 2H uo 6.0 324085 a 
Gen att les Bt £ , Gifte dies not for a falſe Return of a Mandamy D 

falſe Reiurũ d K. before there be Judgment upon the Return. 2 Leb. 


Lies not for a De- 


= 
jaRye7 on 
ware | role. 


The Court h . it was nos ed tb quaſh a, Mandamuss for that the E 
thing to labern Clauſe; Vi Cuuſam nobis ſignifibetic, was left out, 


till the Writ is returned 


ads. aid therefore it was inſiſted upon, that it was a Pe- 
F te it remptdry i ſantiumi; which ought not to be, it bez 
ing tlie tirſt Writs | _ | 


| * £64 l ni. C9) LF 
But per Ciriam. Firſt make a Return ef your Writ, and then take F 
what Advantage you ran of _ Deficiency in the Writ: For until 
there is a Return, the Court hath nothing before them to adjudge upon. 
Mich. 8 . 
3 It a Corporation have Power by Charter or Pre- G 
2 2 ſcription * disfranchiſe, and the Court grants a 
daun, and how to be. Writ to reſtore him, Vel Cauſam fignificare , and 
they certify a ſufficient, but falſe Cauſe; the Court 
| cytmot reſtore him, neither can Iſſue be taken there- 
By Action for a falſe upon; hut there lies an Action for a falſe Return. 
* And if it be found for him, then he ſhall have a 
Peremptory Mandamus: Or he may (if impriſoned) 
bring his Action of Treſpafs and falſe Impriſonment: Or, if his Shop 
be ſhut up, bring Treſpaſs. 11 Rep. 99. 6. 
The Return muſt be Returns upon Writs of Mandamus muſt be cer- H 


certiin. tain, for the Oourt to adjudge upon. Thi. © 
It lies for a Pariſh. Ft lies for a Pariſh-Clor . Homaen s'Cate, Tun. 8. I 
Clerk. Anne, B. R. See Cro. Car. 589. pl. 3. 


" Wikia ii Cet om A there be a Controverſy in the Spiritual Court, K 
not grant à Me. Whether a Will or no Will? This Court will not 
grant a Mandamus until it be determined. 5 Mod. 

It lies for an Attor- It lies to reſtore an Attorney turn'd out of an I. 


t being a N 


Lies not for a private It lies not for a Clerk of a Company 
Office, | private Office : But if he hath aFreehs1d he ma 
have his Aſſize. Mod. Caſes 18. | 
What is a good Re- Non fuit elettus is a good Return; but Non fit N 


dunn, acid har not. flehito modo electns, is not: 2 Keble 284. pl. 55. Be- 


cauſe debito mollo eleflns, brings the Letters Patents 
in Queſtion. See alfo 1 Keble 733. pl. II. 


* 
N31 


A BI 251 Jr .Parhame at ade g pos Þ 
it is enacted, ,-Fhat where an Writ of tte the firſt, Mandan. 
{hall iſſue. out of. the Gra nch, ns of tl ET 
Counties Palatine, or Grand Seſſians i in Wales; ſuch 
Perſon or Perſons who are by Lam t re d 9 return the ſame, tall 
make his or their Return to an 


3 Chat as often as * A Writ ſhall be "Aned _ may be tra- 


235 


he , 
85 


Aut and Return A * the Perſon ſuing out 
'rit and traverſe all or any 
8 . lb a in ſuch Return, to 


which the "Wn nalin the Return, ſhall reply, And Pleadings to it. 

take Iſſue, or demur; and ſuch further Proceedings, 

and in ſuch Manner ſhall be had for the Determination thereof, as might 

have been had, if the Perſon ſuing ſuch Writ had brough his Action 

for a falſe Return. And if any Iſſue ſhall be joined on ſuch Proceedings, 
the Perſon ſuing ſuch Writ may try the ſame in ſuch _ 

Place, as an Iſſue joined in ſuch Action, ſhould or . Ani Ife may be 

might have been tried in; and if ſuch Perſon: ſhall Dame upon It; it; and 

have a Verdict, Judgment upon a Demurrer, Nil if uggrent, then 
dicit, want of Replication or other Pleading, he rcp LES a ge nc 

{hall recover. Damages and Colts, AS he might in 8 ory Mondamus: But if 

ſuch — on the Caſe, to be levied by Ca. /. Judgment for the 7 
Ei. Elepit. And 2 ry Mandamus Caf. * n 5 
ſhall be * ea: the Perſon recover- 
ing ſuch Judgment; 1 if Judgment be given for 
the Defendant, then he ſhall have his Colts, 8 

C That where Damages are recovered by this Act, „ Not oe FE any 
the Party ſhall not be ſued in any other Action for u renovated upon this. 
making of the {ail Return, 

D That the {aid Courts reſpectively ſhall allow to The Courts may anon, 
ſuch Perſon or Perſons to whom any ff ons ſhall eggs _ — _ 
be directed, ſuch convenient Time to return, plead, demur — 
reply, xejoin or demur, as ſuch Court Mall think 
reaſonable. 

E Alfo that the Act For the Amendment o f the Low 8 2 12 of * 
made 5 Anne, and all the Statutes of Jeofails thall others * — — 
be extended to Writs of Mandzmus, and airy OE ſha}l extend ro them. 
ings upon them. ee 

F Mhether a Mandant ought to be directed to To whom a Manda- 
the Mayor and Aldermen of London, or to the * to be directed. 
Court of Mayor and Aldermen of London, to 
{wear a Sheriff, where the Cuſtom is to ſwear thge 
Sheriff in the Court. Skin. 64. e 

„ 
a Proctor in the Ar e the lies to 0 

Defendant who was Dean ef the «oy 31 — 4 ho. ee 

returned that the Plaintiff was: alflmitted « a Procter 

in the Arches, and took an Qath to obſerve the 

| 3 Laws 
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| 
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235 MWandamas. 


Laws and Canons of the Archbiſhop; c. and ſhews a Breach of the 
Orders, c. for which he was removed; it was much queſtioned 
whether a Mandamus lay; but it was adjudged that the Archbiſhox 
could not as a. Viſitor examine the Proceedings of the Arches, for tha 
wou'd be to appeal from an Act by one Authority to the ſame Autho- 
Fity., SH oa 1 
A Mondo devica . Dit F. S. prayed a Mandamus to be reſtored to A 
to ſwear in an Alderman the Office of an Alderman of the Ci of London, 
who had takentheOaths. ſuggeſting that he was elected ſecundum conſuetu- 
Aiinem, &c. upon which it was returned that he 
was an Alderman as is ſuggeſted, but that he did not take the Oatlis 
according to the Statute of 1 Vill. and Mary, by which his Place be- 
came void; and adjudged, that notwithſtanding the Franchiſes of tlie 
City were forfeited by the Judgment in the Ono Warranto, yet that 
the Corporation remained in eſſe, and therefore tho . 
was not reverſed till the Act of 2 Will. and Mary; yet by the Recital 
of the Judgment in the Act for Reſtitution of the = of London, 
Sir J. S. continued an Alderman after the Judgment in the Qu War- 
ratto, and was therefore obliged to take the Oaths by the Act of 
1 Will. and Mary, and they are to intend the Return to be true if 
poſlible ; and a peremptory Nandamus was denied. Skin. 293, 310. 
| Thar: dhe Present. A CUrit of Mandamus directed Fobannz Goar, B 
Fellows and Scholars Præſidi ſociis & Scholaribus, & c. Sancti Fohannis 
on. — 7 2 * La ai they -= not —— — ung _ to 
Da. the Return; and it was indorſed reſponſio Fohannis 
I e 4 Writ, 
it was held ſufficient, for the Return being filed, 


they are eſtopped to ſay it is not their Return, and if any other made 
it for them, they have an Action on the Caſe againſt them. Skin. 368. 


. The Court refuſed to grant a peremptory Man- C 
. „ Ae of dlamus to the Maſter of Saint L College, Gc. 
proper Parties. to remove A. B. C. &c. Fellows of the College, 
for not taking the Oaths, becauſe they were not 
made Parties. Skin. 546. abſque 549. Carthew | 
| 169. 1 
Wuere an Attachment An Attachment may go for not making a Re- D 
will go for not making turn to an alias Mandames, tho' the Clauſe vel 
2 cauſam nobis ſignificetis be omitted, for they may 
'! except to the Writ after the Return; and till the 
Return the Court has nothing before them. Skin. 
669. Comberb. 399. | | 
Where the Court my In extraordinary Caſes when the Court is ſatis- E. 
dF fied of the Diſorder of the Place, they may require 
2 Return to the Alias Mandamus. Ibid. e 
* Peremptory Manda- Moved in B. R. for a peremptory Mandamns F 


uf alter à Verdict. after a Verdict in C. B. the Court ſaid they could 


not take Notice here of a Verdict in C. B. and the 
Verdict ought to be in B. R. Skin. 67. i 
1 It 


It lies to Wear a Pariſh- Clark elected acenfding n 
to the Cuſtom. Comberb. ic, 106. 1 
C So to reſtore.” A School-Maſter or Pariſh-Clark. 


5 So to * 
* So to reſtore ke 


preſented by the Ci 
"yg So to reſted; a 


8 
HA 


4255 


kʒ And a Return by Way of Excuſe, that the Party 
zs not qualified, is ill. Bid. 419, 420. 
So to admit one to the Office of Ie 
of Weſtminſter. Ibid. 245. | 
M Zo to Juſtices of Peace to 
Statute for releaſing poor Perſo 
| N So to Pariſh-Officers, Orc to make Poor s Rates. 
ib. 420, 422, 478. 
0 So to an Archdeacon to bear a Church- warden 
elected according to the Cuſtom of the Pariſh. Ibid. 


L 


P So to the Eccleſiaſtical Court to grant Admini- 
ſtration to the next of Blood. Comberb. 450. 

Viz. Where a Will is not, or diſputed. Quere. 

R So to the Spiritual Court to declare a Will 


8 But it lies not where an Aſſize lies. Bid. 347. 


T 


U 
* 


2 Ia? for reſtoring the Clerk of a Dean and Chap- 


a 


— 


g AN 


Tbid. 144. 
tion. Ibid. 145. 


ſons. Ibid. 348. 


So to reſtore; a Clerk of the Peace. Thi. 217. 
So to- reſtore the Regiſter. of a Biſhop's Court. 


Ibid. 265. 


So to {weir 4 Town<Clerk into his Office. Dia. 


245, 418. 


x 
S 


the So 


hk 


417. Carthew 118, 393. 


Did. 454. 


e 


proved per teſtes. 1hid. 89. 


Vide 244. 
Ibid. 4 


Bos 7 reſtoring a Surgeon to an Hoſpital. Vid. 
Noz for reſtoring a Water-Bailiff of the River 
Severn. Tbid. 347. 
Y Mon for ſwearing a Steward of a Court-Baron. 


id. 127. 
ter. Ibid. 133. 


Non for their Regiſter, unleſs he has Eccleſiaſti- 
cal Juriſdiction. id. 
þ Mon for * a Fellow of a \ College. Ibid. 


143. 


Vol. II. 


Vo 5111 14 


ed-Bearer | of Coon 
f B 247102101 | 
bon of Saint 2 College, 
of Briſtol. 2 bis 239. 
the A co * 


> give Judgment on the 
ons. Ihid. 202, 203. 


Not for any Office that is not a publick Office. 


Pp p 
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— _ 
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Sword-Reater. 
A Scholar, 
Clerk of a Company. 


Clerk of the Peace. 
Biſhop's Regiſter. 


Town-Clerk.. 


IIl- Return. 


High.-Bailiff 


To Juſtices of Peace. 


Poor's Rates. 


Church-warden. 


To grant Adminiſtra- 


tion. 


Wills. 
Spiritual Court. 
Aſſize. 
Office. 


Surgeon. 
Water-Bailiff. 


Steward of a Court» 


Baron. 


Clerk. 
Regiſter. 


Fellow of a College. 


Noz 
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* Fellow of a Coles, | 


Jury of Clithero. 
Alderman. '! 


| Spixitual Court. 
e 3o 597) 


fa? 
The like. : f 


Town-Clerk. 


To make a Rate. 


Common Council 
Men. 


Where to be ſeveral 
Writs. . 


Refurn. 


A like. 


Falſe Return. 


NA. 


The like. 


Attachment. 


The like. 


Return. 
Falſe Return. 


F reedom. 


Peremptory Manda- , 


G 
* 
L 
TY, 
ww 
* 
— 


Manduman. 


for amoving Fellows of a College, on Sug-- A 
1 — they had not taken the Dukes ak — 
Combberk. a. Carthew n.68. l 0 68 — 
Noz to the . of Clithero, to preſent B 
- qne to be à Freeman. Cumberbi 239 „ 
Non for reſtoring an Alderman -u Rad abſent- 5 
ed hir ſelf from the Borporatibn. Cumnberb. 17. 
Noz for enſo dhe Spiritual Court to grant D 


| Adminiſtration according; to their PE er Dom- b 


herb. 158. 8 N. 


©" Foy to. ine Teclefiaftital/Ovart 60 grant Ad- E 
miniſtration where a Will is iri Queſtion, Contbert.” 


454. 
Quere, If it lies 10 f. Town. Clerk to deliver the F 


Cor * Books. Comberb. 102. 
4 


if it lies to compel Pariſtiioners by make a4 
Rate to reimburſe one on whom Pariſh Iflues are 


levied, G Comberbs 27. 


See a Mandamus to elles nine Contibon- H 


Council Men of Cheſter, ec. Comberb. 214. 


But quaſhed becauſe there ou ght to have been I 


ſeveral Writs. Comberh. 307, 308. 


To Who a Mandamus Mall be directed. * K 


berb. 41, 102, 213, 327, 422. 


| Ge. 


By whom it is to be returned. Comberk. 41, LL 


Quere1f the Return thereof. by a Corporation i is M 
to be under the Hand and Seal of the Mayor, G&c. 


or under the Common Seal. Coniberb. 41, 42, 279, 


324, 422. 
An Action for a falſe Return ought not to be in N 


B. R. Comberb. 400. | 
Quere, If Judgment be given on a Demurrer, O 


whether a peremptory Mandanus lies. Comberb. 


4co. 


After what Trial a peremptory Mandamus lies, P 
Comberb. 213. | 

Dn a Mandamus to a Corporation, the particu- Q 
lar Defaulters are to be attached. comberb. 327. 
Vide 213. 

See an Attachment for not returning a firſt Man- R 
damus. Comberb. 234. 

Objetions to a Return of a n Car- 8 
thew 173, 293. 

Action on the Caſe for a falſe Return of a Man- T 
damus., Carthew 226. | 

To admit an Apprentice to, his Freedom. Vid. V 


448. 
4 To 


Pandämus. 239 


A To Juſtices of Te to * a Poor's Rate. Car- Juſtices of Peace. 


TY” Probate of 2 Witt; 


a Probate of. a Will. Carthew 
C A andamus directed to t 2 Mayor, Bailiffs Return. 


and Burgeſſes of, Gg. and returned 13 * 
alone, is good. Cartbew 4 0 
D To ſwear two Church. $4 cle kek was, he like. 
that they were not debite electi, but did not ſay 
1 nec eorum aliquis, " 21000 162. ny 
A Mandamus denied't Ae dir a ment Inferior Court. 
in an exit Court, becauſe the Plaintiff — an- 
other Remed 2 Salk. 229 | 
F 580 to coſts 2 Sei dete asc thi: 1 Serjeant at Mace. 
G oz to reſtore Emer Perf6ns jointly to their Separate Writs. 
18 dut each muſt nie a feveral * 


H enter uren upp ofed Failure of Dit in the I Peace DS 
Juſtices of the Peace, re ee een n 
riſh"aftor he Had offered Security to indépnif ß 
the Pariſh ; but if an Affidavit had been made of . 

the Fact, it might bave been granted. bid. 

1 It muſt be direfted to a Corporation dy its pro- 1. whom direſted. | 
per Name. IId. 

K . TUhere the Return is ill, and where the Cauſe Return. 
of Removal is good. 3 Salk. 231. | 

L Denied to reftored a Man to the Office of Clerk Clerk of a Company. 
of the Butcher's Company in London. 3 Salk. 232. 

M A MBandamns-to admit an Executor to the Pro- Return. 

bate of a Will, that ſhe was no Executrix durante 


minori ætate, of M. R. who was now of full Age; 
not good. 3 Salk. 233, 162. 


A Manor, What. 


which make a Bano2; and this ought ta be Time aut of Mind: 
Dav a Maud tannot be made, becauſe a Court-Baron 


Fo? at this 


f at Yate od 29.7 1910 
Manoz is a Thing compounded ok di⸗ A 
vers Things, as of an Þouſe, Arable 
. Land, Meadow, Paſture, Mood, Rent; 
Advowſon, Court-Baron, and ſuch like, 


cannot now be made, and a Yano. cannot be, without a Court- 


'Baron. 


One Manor holden 
by Copy of another, and 
may grant Copies. 


One Manor upon a 
Partition, makes three 


NManors. 


There may be a Ma- 
nor out of a Manor to 
accept Surrenders, and 
grant Adinittances. 


accept Surrenders, a 


Actiftomnaty Manor may be held of another Ma- B 
nor by Copy, and ſuch a Lord may hold Courts, 
and grant Copies and Admittances. '11 Rep. 17. 
4. b. 18. a. Cro. Face 327. pl. 4. 260. ut} 

. Thee Copartners of a Manor make Partition, C 
every of them ſhall have a Manor and a Court- 
Baron within her Purparty. Dav. Rep. 61. b. 

A Lo2d of a Manor may ſever the Inheritance of D 
the Copyholds of his Manor, and ſuch Severance 
doth not deſtroy the Copyholds; and ſuch Grantee 
may hold Courts for the cuſtomary Tenants, and 


N 
. 
— 


nd make Admittances; but he cannot hold a Court- 


Baron for want of Freeholders. 4 Rep. 26. 6. 


Rent out of a Manor, 
how chargeable. 


What the Word Aa- 
2101 includes. 


A Manor in Reputa- 
tion, will paſs in a Fine 
as a Manor. 


What may be appur- 
tenant to a Manor. 


A Rent is granted out of a Manor, the Demeſnes E 
only, and not the Services, are chargeable. 5 Rep. 


The Word Manor includes all Eſtates, and De- F 
grees of Eſtates, of or in the Manor. 6 Rep. 56. 4. 

A Yano? in Reputation, and not in Verity, will G 

ſs in a Fine as a Manor. 6 Rep. 63. Contra, inter 
Mallet and Mallet. Cro. Elig. 524. pl. 53. But there 
it is ſaid, That though it ſhall not paſs in a Fine or 
Record, yet it ſhall in a Conveyance. 

An Advowſon, a Rent, a Toll, or a Profit ap- H 
prender, may be appurtenant to a Manor. 2 Mod. 


144. 
4 No 


Mano. 


A Mo Lands are Parcel of the Manor but the De- 


meſnes. Lutw. 1161. 
B A Warren is not Parcel, nor any Member of a 
Manor, but may be appertaining to a Manor by 
Preſcription, Cro. Eliz. 547, pl. 21 
At a Manor be charged, rat ione tenure, to repair 
a Bridge, the ancient Freeholders and Copyholders 
are not liable to contribute; for nothing is Part of 
the Manor but the Demeſnes and Services : But 
they who have any Part of the Demeſnes by Pur- 
_ chaſe, muſt contri _w_ 1 5 50 ; 
A Man cannot preicri y a que Eſtate of a 
N „ te 4 Toll, &c. but 4 may of a Ma- 
nor to which theſe are appendant. 2 Mod. 144. 

Where a Thing becomes in Groſs, it can never 

afterwards be united to the Manor. Hid. 
F Although Tenements are divided from the Re- 
fidue of the Manor, yet the Cuſtom remains, and 
they continue Copyholders, paying their Services; 
and he who hath the Freehold of them, may keep 
Court in any Place, and it is not properly a Court- 
Baron, but a Court of Survey. Co. Elig. 13. 
G A anoz is a good Manor, though all the Te- 
nants but one are diſmembred from it. Cro. Eliz. 
210. See Cro. Eliz. 395. 

Where the Grantee of a Moiety of Twenty 
Copyhold Tenements has after the Grant of a 
Moiety of the Manor, he with the Grantor may 
hold a Court, and join in the Grant of the Copyhold. 
SEE = NE | 

1 Gant of any Part of the Demeſne in Fee, 
though but for an Inſtant, ſevers it from the Ma- 
nor, ſo that it can never be Part of it again. Skin. 
192. | 

K B what Act it may be deſtroyed, and how it 
may be reviv'd. 3 Salk. 25. 

L An Action at Law will not lie againſt the Lord 
of a Manor for not admitting one to a Copyhold. 
Carthew 492 


er” 
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What Lands are Par. 
cel of a Manor, 


A Warren is not Patt 
of a Manor, bur may 
appertain to it by Pre- 


ſeription. 


And what Lands ate 
chargeable as Part of a 


nor. 


In what a Man can- 
not, and in what hs 
can preſctibe, 


A Thing in Gt: 8 
cannot be afterward, 
united, 

Although Tenements 
= divided from thd 

anor, yet they conti- 
nu# Copyholds. 


A Court of Survey ; 
what. 


A Manor is 2 good 


Manor, though but one 
Tenant left. 


Who may hold a Court 


What ſevers the Lands 
from the Manor. 


How deftroy'd. 


No Aion agaiaſt 
the Lord. 


Banflaughter, 
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Maͤnllaughter. 


3 ; Anflaughter, in Latin, Homicidium, is the A 
hots unlawful killing a Man without any 
p2epenſed Malice; as when two meet, 
and upon ſoine ſudden Dccaſion falling out, the 
In what it differs from One kills the other, It differs from Murder, in 
Ilurder and Chance- that it is not done with fozegoing Malice; and 
"Clergy for 'he firit Of. krom Chance⸗Medley, becauſe it hath a p2eſent 
fence. Intent to kill. Jt is Felony, but admits of 
Clergy foꝛ the firſt Time. Staundf. Pl. Cor. lib. x. 


a ; cap. 9. 
Jury may find a Bil A Jury may find a Bill of Manſlaughter to be B 


f Manſlaughter to be a : . | 
Billa vera 5 Fe pin 1 Per inf ortuntum. P aſch. 23 Car. 1. B. R. 


Market, and Market- 
Pvert. 


5 : Kr Day of the Week, except Sunday, C 
Market-Overt, what. 


is a Market⸗Overt in London; alfo every 

Shop in London is a Market⸗Overt fo? 

ſuch Goods as are only by the Trade of the 

What Sale alters the Owner put there to be ſold. But if the Sale be in 
Property. a Warehouſe, and not openly and publickly in the 
Shop, the Pꝛoperty is not altered. 5 Rep. 83. b. 


Sale of Goods unlaw- Mo Sale, Pawn, Exchange or Mortgage of any D 


fully gotten, ſhall not | : 
alter the Property of JewelsPlate, Apparel, Houſhold-ſtuff, or any other 


them, by x Jac. 1. cap, Goods, purloined, ſtollen, or robbed from any 
1. 7 Perſon or Body Politick, that ſhall be fold, deli- 
vered, 


Marriage. 243 
- vered, pawned, or done away within the Cities of London and We/t- 
minſter, or the Borough of Southwark, or within two Miles of London, 
to any Broker or Pawn-taker, ſhall make any Alteration of the Property, 
from any Perſon from whom they were purloin'd, robbed, or ſtolen. 
A That a Broker ſhall upon Requeſt declare what That a Broker mutt 
Goods are come to his Hands. Sect. 7. upon Requeſt declare 
274 3 | _ © your are come 
B. The Cuſtom that every Freeman of London may T 
buy all Manner of Wares in every Shop, is too ge- b. Vt Cuſtom hall 
neral ; for then a Scrivener may buy Plate in his 8 ; 
Shop, which is unreaſonable : But they ought to be Goods agreeable 
with his Trade. Cro. Fac. 68. pl. 10, 69. Cro. Eliz. 454. pl. 21. See 
Moore, Caſe 492, 856. 
C Zo alſo if the Sale be in a Back-Shop, or other M4 - Sale be * 
Place not open, it is not good. Cro. Elix. 454. pl. not = 22 
21. Moore, Caſe 492. 8 


Marriage. 


"Baſtard, 
Courts. 
Trial. 


Lthough all Matrimonial Cauſes have heen n 

for a long Time determinable in the Eccle- * * 

ſiaſtical Courts, and are now properly Ctermin'd. 

within the Juriſdi&ion of the Clergy ; yet 
ab initio non fuit ſic; for as well Cauſes of Matrimony as Teſtamentary 
Cauſes, were Civil Cauſes, and appertained to the Juriſdiction of the 
Civil Magiſtrate, until Chriſtian Kings and Emperors allowed them the 
Conuzance of them. Davis's Rep. 51. 6. 

Ges an Act for Lv, n of ſuch as ſhall Mc. 9 
take away young Women that be Inheritors, and at IMs Omen 
being withia the Age of fixteen Years: Or marry — nas: — 
them without the Conſent of their Parents. 46 5 1 P. . p. 8 


P.& M. cap. 8. 


By 


244 Marriagt. 3 
i By the Statute of 3 H. 7. cab. 2. it is enacted, A 
The ry o '- uf 1 Wa het any Won an; [Then we muſt 
6g — hee Will, go to the Preamble, which ſays, Maiden, Widow, 
that hath Lands of or Wife, having Subſtance, ſome in Goods move- 
1 *. 2. able, ſome in Lands, and ſome being Heirs apparent 
* Anto their Anceſtors] for the Lucre of ſuch Sub- 
ſtance, conttary to their Wills, and after married to ſuch Miſ-doers, or 
to other, by their Conſent; or defiled againſt her Will unlawfully : - 
Such taking, procuring, abetting, and receiving wittingly of the ſame 
SS Woman, fo taken againſt her Will, is Felony. By 
oy, by 39 Eltz. cap, 9. the 39 Elis. cap. 9. Clergy is taken away; ſo that 
| now it is Felony without wy See in G0. Car. 
i Fulwood's Caſe, and Bruton's Caſe, in Hob: 182. 
When 2 Man or Wo» The Conſent of a Male to marry is Fourteen, B 
man can conſent to and of a Female , Twelve, -i 1 1 * 0 
marry. . Ik the Perſons be infra Annos nubiles, the Ecele- 
a ep py ſiaſtical Judge is Ls well of the Aſſent, as of 
infra Annos nubiles. the firſt Contract; and alſo of what ſhall be a ſuffi- 
Where the Courts of Cient Aſſent, and what not. And where the 


Law ought to credit have Cognizance, we ought as well to give Credit 


their Sentences. to their Sentences, as they do to our Judgments. 
7 Rep. 43. b. q 
Mulier, what. A Matt who is begotten in Adultery during the D 


Coverture, is Mulier by the Common Law, and 
n Baſtard by the Spiritual Law. 7 Rep. 44. 8 Rep. 
101, 102. | 
How long a Divorce A Divoꝛce is good ſo long as the Sentence con- E 


* gen. tinues. 7 Rep. 43. b. 2 Leon. Caſe 207. Moore, 
n 
There are five Manners of Divorces. 
The ſeveral Manners 1. Cauſa Profeſſionis. 
of Divorces. 2, Cauſa præcontractus. 


3. Cauſa frigiditatis. 
4. Cauſa Conſanguinitatis. 
5. Cauſa Afﬀinitatis. 2 Leon. Caſe 207. See 
Co. Car. 461. pl. 7. 462. 

Caf a Profeſſionis, the Wife ſhall be endowed, and the Heir inherit, G 
Lid. 

. A Sentence of Divorce may be repealed in H, 
* 15 4 — the Spiritual Court, by Suit, * Death of the 


after Death. Parties. But if any of the Parties die before 
No Divorce can be the Sentence of Divorce, they cannot ſue in the 
after Death. Spiritual Court to declare the Marriage void, and 


baſtardize the Iſſue; for the Trial belongs origi- 
Baſtard or 8 8 
— * 3288 nally to the Common Law, where there is no Diſa- 
Law. bility by Sentence in the Spiritual Court. 7 Rep. 
44. b. See Cro. Fac. 186. 
I 


A Divozce 


Marriage. 

AK A2 Divorce ſhall continue {6 long as the Sentence 
is in Force: And the Iſſue of the ſecond Marriage 
{ſhall inherit, until the Sentence be repealed. 2Lzon. 
GCaſei207. Ms. „ om eee 

B Covenant to do ſuch a Thing upon the Marriage 
of his Daughter, ſecundum leges Eccleſiaſticas: He 

alledges, That he did marry her rite & Iepitime ; 


this ſhall be tried per Pals, for the Marriage is caly 


in Iſſue, and not whether he were lawfully eſpouſed. 

3 Cro. Face 102. pl. 35. 1 Ae. ; IF" 10 
C here a Man promiſes tö give with his Daugh- 
ter Wedding Apparel, ſnhe ſhall have two Gowns and 
two Petticoats, one for the Wedding Day, and the 


7 o 
: — 1 


other for the Time of Feaſting, which is commonly 
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A Divotce ſhall con- 
time until the Semence 
been 
The Iſſue of the ſe- 
cond Marriage ſhall in- 
herit. , 1 

| How Marriage t6 be 
tried, 


When per Pais. 
When per Certificate. 
What fhall be ac- 


counted Wedding Ap- 
parel, 


{ome Days after, 


according to the Dignity of the Perſon. Cro, Car. 53. Pl. II. 


D By a Sentence in the Spiritual Court, a Woman 
was ſeparated from her Huſband; propter ſevitiam, 
and the Sentence was, That the ſhould be ſeparated 
a Menſa &. Thoro, but not the Word Divorcinmus in 
it: She afterwards marries a ſecond Hufband ; the 
Court ſeemed to be of Opinion, that this was Fe- 


A' Woman divorc'd 
a Menſa. Q thoro, mar- 
ries again, it ſeems to 
be Felony in her. 


I Jac, 1. cap. 11. 


lony, and adviſed her to get her Pardon. Co. Car. 461. pl. 7. 462, 


463. See Movre, Caſe 942. en 
E Ulhere a Maid is taken away againſt her Will, 

although the Marriage is with her Conſent, yet it 
is Felony within the Statute. Co. Car. 492, 482, 


484, 488. See 39 Elis. cap. 9. which takes away 


the Benefit of Clergy in this Caſe, 
F A Man married his Wife's Siſter's Daughter, this 
 wasargued but nothing done in it. 5 Mod. 448, 449. 
G A Man was ſued in the Spiritual Court for mar- 
rying of his Siſter's Baſtard Daughter: This was 
argued on both Sides, but the Court inclined not to 
grant a Prohibition. 5 Mod. 168, 169, 
H © The Defendant (a Woman) promiſed the Plain- 
tiff, that in Conſideration that he would marry her, 
{ne would marry him: Then he ſays, That he of- 


A Maid taken away 
againſt her Will, and 
married with her Will, 
Felony by 15 
3 Þ. 7. cap. 2. 

39 Eliz. cap. 9. 


A Man married his 
Wife's Sifter's Daughter. 

A Man married his 
Siſter's Baſtard Daugh- 
ter. 


An Action lies upon 


mutual Promiſes of 


Marriage. 


fered himſelf to her, but ſhe refuſed, and married the other Defendant : 
This Action is grounded upon mutual Promiſes, and adjudg'd; that it 


well lies. 5 Mod. 411, 412. 7 5 

1 By the Statute made 7 & 8 V. cap. 35. Set. 2, 
3. it is enacted, That every Parſon, Vicar, and 
Curate, who ſhall marry any Perſon in any Church 
or Chapel, exempt, or not exempt, or in any other 
Place, without Publication of Banns of Matrimony, 
according to Law; or without Licences for ſuch 
Marriages firſt had, ſhall for every Offence-forfeit 
icol. See 6 87. cap. 6. Sect. 52. 
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Penalty on Parſons 


. marrying without Banns 


or Licence. 


7 E8 dal. 3. Cap. 35. 
Seſt. 2, 35 4. 


64+ 7U, z. cap. 6. 
Det. - - "Bp" 85 5 


And 
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Tue like for permit. 
tin of others to t 
8 the al 


in their C 


* 
Fi an te; — Vicar, 2 who A 
ſter T Sy any 12 1 2 


ſon, Vicar, or Curate 5 without Publication of Banns' or 
Licence firſt had, ſhall forfeit 100 . one Moiety to the Kang, and the N 


other to the Informer. | 


The married Man to Banns, hall forfeit OL to 


forfeit 10 J. 
How to be weed 


The Pariſh Clerk or 
Sexton to forfeit 50. 


Felony to marry 
ſecond Huſband or Wit. 


the former living. 
I Jac. I. cap. It. 


be Felony, 


__ Perſon, the 
and the Perſon offending ſhall ſuffer Death, as in Caſes of 


Felony : The Party to be, tried in the County where appr 


Not where there is 
Abſence for ſeven Years. 


Nor in Caſe 1 a Di- 
vorce. 


Works no Corrup- 
tion of Blood. 


The Difference be- 
tween Aa Rey out 


Where 
Condition to be void, 
upon marrying withour 
C 


A ſecond Marriage 


and Cohabitation, infra. 


annos nubiles, is good. 


A Divorce. a * 2 
| Wie, and after marrics another. ( 


O Thoro, hinders ano- 
ther Marriage : But 4 
Finculg Mat rimenii, they 


may marry again. 


there is a 


That every 1 Man ſo married witheutiicende-oe B 
_— min 


1 


2 or Perſon C 


Colts, by any Perſon who ſhall 
15 1 Al, 
ing for who knowingly/aid, promote, 
aut t ſuch Marriage, withqur-Barihs or Li- 
| farfeit * Pounds, to be eme 
By an Fasc. I, can. 11. _ D 
"48 7 2 reftraiy all Perſons from Marriage, util | 
their former Wives and farmer Hushands are dead, 
it is enacted, That if any married —_— do 8 
former Wife being alive, it 


ehended. 

Not) to extend to any Perſon whoſe Hafband or r E 
Wife ſhall continue dee Sea for {even Vears to- 
gether, in any, of His Majeſty's. Dominions, the one 
knowing the other to ba living. 
where there ſhall be a Divorce by Sen- F 


n of G 
Blood, Loſs of Dower, or Diſinheriſon of Heir. 
A Man deviſes to his Daughter one thouſand HH 
Pounds, upon Condition that ſhe marries with the 
Conſent of A. B. C. and deviſes further, That if his 
Goods arg, not 4 to pay his Debts and Lega- 
cies, then two. hundred Pounds per Annum of his 
Lands ſhall he ſold. for the Payment of them: And 
held, That although hy Eecleliaſtical Law, ſuch a 
Condition annex d to a Legacy, is void; becauſe 
the Marriage ought to be free without Coercion ; 


not 


No2 


tence. _ 7 
This Attainder ſhall work no Dh 


yet it is not ſo, at the Common Law. See Popb. 58, 


59. See Fry and Porter's: Caſe. 1 Mod. Rep. 
Ia Woman marries another Huſband, infra an- | 

nos nubiles, and;cohabits with him, this: ſhews her 

Diſagreement to the firſt Marriage. Moore, Caſe, 764. 


Man was: divorc'd: for the. ney: of. his K 
eaving the firſt). 


this is a void, Marriage: For the firſt is only 2 
Menſa G. Thoro, not 4. 3 Maminonii. Moore, 


Caſe 942. | ""* 
A. Han 


Marriage. 247 
A A Pan contracts to marry with A. and after mar- A — 1 
a ntr wWith- 

ries B. A. ſues him in the Spiritual Court, and Sen- ot 332 


tence given, That he ſhall eſpouſe 4. and cohabit Iſuue. of the firit. Man 
with her, which he doth, and they have Iflue; then inherited. 


he dies: And adjudg'd, That the Iſſue ſhall inherit, 
tho' there was no Divorce from the Marriage of B. Moore, Caſe 303. 
B Hhat ſhall be a good rrp 80h; iſe of 


Ik. Promiſe of Marriage. 


C In perſonal Actions the Matter muſt be lad v upon How to lay the De- 


the Fact of Marriage, viz. that at ſuch a JI claration. 
Maca the Partiss leere marrigt z U i 95 
deen alt be Had pon of Marriage, 5 
D ee W N matey v1 Cuſt 
30 m to p a = Where tri- 
LMV. Nd. G 7 TT YT able Ne. 222 ne 
E Marriage with the Conſent of ſuch Perſons, is pain 


only interrorem. Ibid. 246. | 

F See of an inceſtuous Marriage + of tis Baftard Inceſt. | 
Daughter. Comb. 200, 356, 3. 7 

G Mhat will amount to a Marriage | Contract. i ban 
Curthew 99, 100, 467. 

H A Sentence in the 8 piritual Court given apaioft Sentence in the _ 
2 Marriage is good till repealed. Bid. 225. ritual Court. 

I CQlhere a Man married his firſt Wife's Siſt T, Where a Pronmitien 
and upon a Libel againſt him for Inceſt, he plead was granted. 


Ibid. 271. 

K An Information in Nature of 18 againſt Information. 
the Defendants for 3 a ſcandalous Mar- N 
riage. id. 384. 4 


L. Uhere thore: uns a Bond uh a Condition to" Bond *. 
pay Money to a Feme Sole, if ſhe married and 


OR. the intended Huſband is not — by the Marriage. 
Ibid. 511. 3 | 


Of Legal Marriages, &c. Vide Baſlards we Baſtardy. Modern 
Cajes in Law and Eg 


Of Martinge Settlements Se. lid. 249 to 255. 1 _ 
Of Power to make Leaſes, Se. reſerved on a Marcia Settlement 1 


' Parſhat. 
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5 185 3 F an- a” who is to A 
Hive a due Attendance upon the Court, 

and to take into his Cuſtody, and ſafely 

to keep. all ſuch Puſoners as ſhall be 

committed to his Chitov oy _— IE — any Account what- 
ever. . | : 


The Office of the The Marſhal of the Merſpalles mn this Court, B 
_—_ always preſent is intended to be 174 preſent in Court while 
in Court, when Sitting. the Court is ſitting: For it is, his Office to be al- 

ways attending upon the Court to execute his Office 
in relation to the Court upon all Occaſions that 
— ro i may fall out, fitting the Chace: And he is finable 
Abſence. e for for his Abſence, and his Non-Attendance is a 
ae 3 of his Office. Fill. 21 & 22 Car. 2. 
iN Mie Nast 


. i: * 8 
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| dee "os nd | Cry. 


* — 2 Ys an At RY 21 1 H. 8. cap. 7. entituled, C 

ſters Money, Oc. to the An. Act againſt Servants" imbegiling their 

Value of Forty Shil- Maſters Goods of the Value of Forty Shil- 
2 S 3 lings, or above, ſhall be Felony, it is hates 


That if a Servant, to whom any Jewels, Money, 
or Goods of his Maſter, ſhall be delivered, {hall go away with the 


ang 


* 


Matter and Servant. 249 


"1 fame, to Intent to ſteal them, or defraud his Maſter thereof, con- 


frary to his Truſt: Or being in his Maſter's Service ſhall imbezil the 
fame, or convert them to his own Uſe with Purpoſe to ſteal them: If 
the fame ſhall be of the Value of 40s. or above, it ſhall be adjudged - 
Felony. Note, This Act was repealed by a Clauſe ; 
in the Statute of 1 M. cap. 1. but afterwards by a 5 4 
Statute made 5 Ez. cap. 10. it was revived and Chen 
continued for ever. | 2 
A Cafe lies for retaining and keeping a Servant, Cate lies for retainin 
who departed from his Maſter without his Li- a keeping of another's 
cence before he had ſerved his Year out, ff - 
which the Defendant had Notice; and becauſe the Defendant had 
Notice that he was his hired Servant, he ought not to have retained 
him. 2 Lev. 63. 
B A Servant is robbed of a Sum of Money in an , The Servant is rob- 
Inn upon the Road : The Action was brought by der int Ping ite 
the Maſter, and held, That it well lay. Cro. Fac. Action. 


C A Servant was ſued ſolely for a tortious Act A Servant ſued ſolely 
committed by the Command of his Maſter. 3 Lev. 5 oro Act Com- 
332. 1 8 mand. 

D here a Converſion is to the Uſe of the Maſter, Where it muſt be 
the Action muſt be brought againſt the Maſter, and — * 
not the Servant. 2 Mod. 245 the Servant. | 
E No Action will lie againſt a Servant in Obe- yy... . Servant 
dience to his Maſter's Commands, provided he ſhall be excuſed in o- 
doth not an apparent Wrong. For tho* the Maſter wegung his Matter, and 
had no Title, the Servant ſhall be excuſed; other 

wiſe it would be miſchievous, that the Servant, before he obeys his 


Maſter's Command, muſt be fatisfied with his Title and Right. 2 Mod. 


7 15 2 45. 8 
- A Servant, ſhall not be ouſted of the Advantage A Servant may plead 
which the Law gives him in pleading of his Ma. — 
ſtter's Commands. 2 Mod. 68. . 
G There a Man fends his Servant to Market with vyhere . Man od 
ready Money, or pays the Servant at the Weck's his Servant Money to 
End what the Marketings come unto: The Servant pode Market, and he 
buys Meat of a Butcher, or other Things of other en 
Perſons, but doth not pay for it : And the Butcher, 
or other Perſon, brings his Action againſt the Maſter. Upon a Trial 
at Niſi Prius, the Chief Juſtice was of Opinion, That the Action did 
not lie. But if the Servant uſually buys for the Maſter upon Tick, 
and the Servant buys ſome Things without the Maſter's Order; yet 
the Maſter being entruſted by the Trader, the Maſter will be charge- 
able. Hill. 1 Anne B. R. See Show. Rep. 95. 


Vol. I. Wer a Merchant 


250 


5 Where A Merchant 


gives his Factor Order 
to buy Goods of J. 8. 
there the Merchant is 
Debtor ; but if to buy 

enerally, the Factor 
15 Debtor. 


Maſier:and:Servant. 
A Merchant in the Countyy hath a Factor in Lon- A 
don, and ſends up to his Factor to buy ſeveral Goods 


to ſend: to. his Correſpondent beyond Seas ; the 
Factor buys Goods of ſeveral Perſons, and then be- 
comes Inſolvent, and Actions are brought mnt - 
this Merchant for thoſe Goods. And the Jury found 


a Verdict for the Defendant, upon this Diverſity, 
vis. Where the Merchant orders his Factor to buy Goods of any par- 
ticular Perſon, there the Merchant is Debtor, and not the Factor: But 
where he gives a general Order to buy Goods, there the Factor is 
Debtor, and not the Merchant. Buckley's Caſe, when Pemberton was 


Chief Juſtice, upon a Trial at N. Prius in London, by a Jury of 


Merchants. 


Where a Factor hath 
a bare Authority to fell, 
he cannot give a Day 
of Payment. 


Where the Action 
lies againſt the Maſter, 
and where not. 


Treſpaſs lies for the 
Maſter againſt a Servant 
for converting of his 
Goods. 


Where a Factor hath a bare Authority to ſell ; B 
in ſuch Caſe he hath no Power to give a Day of 
Wr but muſt receive the Money upon the 
nnn fa 9 

- Where the Action lies againſt the Maſter, and C 
where not. See before in Title-Diſceſt, at the 
End of that Title. See alſo Danys Abr. from fol. 
184, 185, Ge. | r 

A Servant is employ'd by his Maſter to fell D 
Goods in his Shop, the Servant carries away and 
converts them to his own Uſe: Treſpaſs, Yi G. 
Armis, lies for this; for the Servant cannot meddle 


* 


with them in any other Manner than to ſell them, according to the 


Authority to him committed. 1 Leon. 88. Caſe 110. 


What juſtices can do 
between Maſters and 
Apprentices, 


The Orders for Arti- 
ficers, Labourers, Ser- 
vants of Huſbandry, and 
Apprentices. 

5 Eliz. cap. 4. 

Maiter where charge- 
able. | 


Scilicet, 


Scilicet. 


Where not, 


. * C " 


What Power Juſtices of the Peace have between E. 
Maſters and Apprentices. 5 Mod. 139, 140. and 
5 Eliz. cap. 4. SES — 4 | | 
See at large the Act, containing divers Orders F 
for Artificers, Labourers, Servants of Huſbandry, 
and Apprentices. 5 Flix. cap. 3. „ 
Cahere the Maſter is chargeable for the Ads, of G 
his Servant, and where not. 3 Salk, 234. 
The Maſter is liable for negle& of his Servant, H 
not the wilful Wrong. Bid. 441. 1}... : 
And he that imploys a Servant, undertakes for I 


him. id. 440. 


Pet the Servant's Act binds not the Maſter, ps K 


| Teſs he acts by his Authority, or he conſents. 


Owners of a Ship, 
where liable. | 


Againſt whom the 
Action. 


Goods are 1 55 by Default of a Maſten of a L 
Ship imployed by the Owners, the Owners are 
liable. id. 440. . Mo 

But the Action muſt be brought againſt all the M 
Part-owners who make but one Maſter. Lid. g 


4 The 


Matter and Servant. 251 


A The Servant may juſtify Battery in Defence of _ Servant where to Jil i 
his Maſter, but not nee Salk. 407. me 3 

B It᷑ a Servant be robbed of his Maſter's Money Wöbo may fue for a me 
or Goods, he or the Maſter may ſue the Haridred, Robbery. 

Ibid, 613, 614. 

C AMaſter of a Stage-Coach is liable for Goods Maſter of a Stage- 
loſt by his Driver, if he takes a Price for Carriage, Coach, where liable. 
aliter not. Ibid. 282. 

D Pk a Covenant between the Maſter and a third. Where the Servant no 
Perſon, the Servant not being Party. Vide Ap- 1 
P2entices. Ibid. 479. | 

Omer by Juſtices for Payment of Servant's Servani's Wages, | 
Wages, if it does not m——_ 7 Wages, it ſhall 
be Tionded Huſbandry. 1bid. 442, 484. 

F So an Order to pay 42's. for Labour in Hus- Order, where good, 
bandry, held good, tho' it does not appear ſuch 
Wages as the — directs. Bid. 441. 

See the Diſtinction between ſerous pradialis, Predial and hired Ser- 
and perfionalis. Ibid. 667. 2 

H It the Maſter command his Servant to do what When the Maſter not 
is lawful, and he miſbehave himſelf, the Maſter liable. 
ſhall not anſwer for him. Skin. 228. 

I There the Maſter ſhall be chargeable for the 
Act of the Servant. Comberb. 117, 118, 451. 

K The Maſter may have an Action for 4 ke Enticing away a Ser- 
away his Servant. Jbid. 11 f. E : vant; 


— 


Matter of a Ship. 


L [JE is the Perſon with whos che Wey in wis bois 
intruſted, by the Dwners and Freighto2s, 


Gy 170 * 


M Che Maſter, in Caſe of a Freigtit, ma Jetain He may detain the 

* Goods till Payment. Mod. => 12. 2 Goods for the Freight. 
It ſeemed to Holt Chief Juſtice, That a Ship What a Maſter may 

” taken 1 and no Hopes of Reta- do — N a Capture 

Linge the Maſter may compound for a Ranſom, as 

| well as he may throw ' Goods over-board, i in Caſe of 


pl e Vid. 


What Redemption is. 


The Maſter may de- 
tain for Freight. 


And compound with 
Pirates and Privateers, 
for Redemption. 


« or. 
i135 "ade 8 
If a Ship be hypothecated, (vas. pawned for A 

Net in whe Hands W885 it bons it is 
liable: So if Goods be hypothecated, it will be the 
ſame. Mod. Caſes 13. b re 

Bedemption is a Species of Salvage, Which is B 
to reſcue by Force, or redeem by Money; and the 
Maſter repreſents the Owners and Freightors, and 
may detain Goods for the Freight: And it ſeems 
very reaſonable, that a Maſter compounding for 
Goods, under theſe Circumſtances, ſhould be ſatiſ- 
fied by the Owners: And ſo it is in Caſe of Pirates; 
a fortiori in Caſe of Capture by Enemies. Bid. 13. 


Ejetnient- 


Peſne Pyofits, See T:efpats. 


dietas Linguz, See Uenue. and Uenire Factas, 
has Memozandium, See Declaration. 


Merger, what. 


particular Eſtates are merged in the Fee; but an Eſtate-Tatl 


* 


101 Hoi 0 


rger. 


See Surrender. 


Perger is where the leſſer Eſtate is C 
zoned. in the greater: [As if the Fee 
A. comes to Tenafit oz Peurs, oz Life, the 


* 


cannot be merged in an Eſtate in fre. 


What Things are 
merged in the Crown 
when they come again 
to the King, and what 
not. 


Leſſee for twenty 
Years accepts a Leaſe of 
ren Years, it is a preſent 
Determination. 


There is a Difference between a Thing wel D 
was originally a Flower of the Crown, and other 
Things which are not, as Bona & Catalla Felonum, 
ec. If ſuch come again to the King, they are merg- 
ed in the Crown: But it is otherwiſe in Caſe of 
Leets, Parks, Warrens, Toll, &-c. which were 
created by the King. 2 Mod. 144. _— 

It a Leſſee for twenty Years accepts a Leaſe for E 
ten Years, to commence preſently : 'The Term for 
twenty Years is — x or determined pre- 
ſently. Cya. Ez. 522. 38 

I | Leſlee 


A 


B 


Leflee for Life accepts of another Wy for his 
own and two others Lives, and Livery is made 4 
but it being Halendum @ Die Blas, it was adjudg 
a void Late: But although 
a Surrender of the firſt Leaſe. Co. Eli. 873, 874- 

Tf there be Tenaat in Tail, Remainder to 2 
right Heirs, he may grant or deviſe his Remainder 
over; for an Kilate-Tail cannot be merged, ſurren- 
dered, or extind, . by the Acceſſion of a greater 


253 


1 ing of a void 


wolf 
= 12 


it was 2 void Leaſe, yet it was held t to be 


1 in Fee 
mn not Merge n 


Eſtate to it. 2 Rep. 61.4. 8 Rep. 47. U. Ser Title 2 


Tenant in Common. 
A Deviſe to a Man for Life, Remainder to bis 


next Heir Male, and tlie Heirs Males of the Body 
of ſuch next Heir Male: The Deviſee hath but 5 
Eſtate for Life, for he hath no more deviſed to him; 


Deviſe for Life, * 
mainder to his next Heir 
Male, and the Heirs 
Males of the Body of 
ack Heir — 


but he may by Fine, Recovery, or Feoffment, de- 


Mal. the Contingent Remainder to his next Heir 
for Nemo eſt Heres viuentis; and no Eſtate 
is veſted in the Heir, till after 


wah of the 

Tenant for Life. See 1 I R G6. ts | 
A Lefſo? who hath the Fee, ks with the 
Lokes Be Yorrnr- This is na Merger; becauſe he 
hath the F4areiey in his own, and the Eaſe in 


. the Right of his Wie 2 Plow, 418. 6. 


G 


The Baron honing the Term in his own Rig ht, 
and the Inheri elcending to his Wife 0 as 
he had a Freehold in her Right) yet the Term was 
©, Dot drowned: Co. Face 275. pl. 4. 

Where there hall be a Merger of Eſtates, and 
" ae * 91.4 ä 


This is a contingent 
Remainder, and may be 
deſtroyed. 


Leſſor who hath the 
Fee, marries the Leſſee; 
it is no Merger. 


Where the Baron hath 
a Term, and the Inhe- 
ritance "deſcends to his 
Wife, it 15 no Merger. 


Vinci, 
where not. 


Eſſuage ſignifies a Dwelling⸗Houſe; but 
by that Name may alſo paſs a Curtt- 
lage, a Garden, an O2chard, a Dove- 


Meſſuage, what. 


houſe, a Shop, a Mill, a Cottage, a Toft, &c. as Parcel of a 


Belluage. Brat. lib. 5. cap. 28. 
H E Precipe lies not de domo, but de meſuagio. 
Co. Litt. cap. 8. 
Vol. II. . 


A Pracipe lies of it. 


One 
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cum pertinentiis. 


9 
„ 


' One Meſſuage cannot be appurtenant to another A 
Meſluage : Mich. 24 Car. 1. B. R. For a Meſſuage 
is an entire Thing of itſelf, and therefore cannot 
be Appurtenant to another Thing : For that which 
appertains to another Thing may be ſaid to be Part 
of it, and ſo not entire of "el | 
By the Grant of a Meſſuage cum pertinentiis, B 
the Stables, Barns, Out-houſes, Gardens, and Cur- 
tilages, paſs; but Lands do not paſs properly as 


appurtenant to a Meſſuage: But if a Leaſe be of a Meſſuage, with 
the Lands therewith uſed, or therewith uſually letten, there Lands 


will paſs with it. 


{ q ; 


Mines, what. 


Coal Mines open may 


be dug. 


But it is Waſte to dig 
new Mines. 


Where Mines are let, 


Leſſee may dig for them. 


Mines. 


N Ines are hidden Treaſures dug out of C 
the Earth: And what are Royal 


of Mines in Plow. Com. 


It a Man hath Land where there is a Coal-Mine D 
open, and he lets the Land for Life or Years, the 
Leſſee may dig. But if there was no Mine open 
at the Time of the Demiſe, it is Waſte for the > 
Leflee to make new Mines. 5 Rep. 12. 4. 

It a Man hath a hidden Mine in his Land, and E. 
lets his Land, and all Mines therein, the Leſſee may 


dig for them. 5 Rep. 12. 4. 
Mi ſcontinua nce, See : Diſcontinuance, 


Miſnoſmer. 


A 


B 


Note Rerum, and were invent 


- Miſnoſmer. 


| (Copporations. 
See SDevile. 


Gzants. 


Iſnoſmer is a French Moꝛd, and ſignifies 
1 the Pilnaming, oz not true Maming, 
of any Perſon, oꝛ Thing. | 


Nomen eſt quaſi rei Notamen, and Nomina ſunt 

ed to make a Diſtinc- 
tion between Perſon and Perſon; and where a Per- 
ſon is ſo deſcribed, that he may be certainly diſtin- 
guiſhed from other Perſons ; the Omiſſion, or in 


any Caſe the Miſtake of the Name of Baptiſm, ſhall 
not avoid the Grant. So of the Name of a Cor- 


'C 


poration. 11 Rep. 20. 5. 21. 4. 22, Oc. 4. 
A Deviſe to a Corporation, which doth not ex- 
actly agree with the proper Name of the Corpora- 


tion, is good: Becauſe when a Man makes his Will, 
the Law ſuppoſes him to be in extremis, and cannot ſearch for the 


right Name of the Corporation. Daliſ. 78. pl. 8. 3 Leon. Caſe 44. 


Cro. Eliz. 106. pl. 20. 


D MMhat Grants ſhall be good, where there is a 


Miſnoſmer of a Corporation, and what are not. 


See 1 Leon. from 159, to 165. Caſe 228. Moore, 


Caſe 367. 


E A Leaſe by the Dean and Chapter of Chriſt's- 


Church, Oxford, and they had put in the Words in 
Academia Gxon, inſtead of Oxon only: But held 
to be good. Poph. 56. Moore, Caſe 493, 438. 


F The Law is not ſo preciſe in Caſe of Sirnames, 


as it is of Chriſtian Names; and therefore a Grant 
made to or by John the younger Son of FJ. S. is 
good : But the Chriſtian Name ought always to be 
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Miſnoſmer, what. 


Names, what, and 
why given. 


Where Miſtake of a 
Name of Baptiſin ſhall 
not hurt a Grant. 


Miſnoſmer of a Cor- 
poration in a Deviſe, 
ſhall not hurt. 


Miſnoſmer of Corpo- 
rations in Grants, 


To Chriſt-Church Oæon 
was added Academia, but 


Chriſtian Names ought 
always to be perfect. 


There 
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Judgment. 


n 


Plea of Pardon by 
Baronet. 


Miſnomer in a Plea. 


pearance. 


Amendment, 
Baronet. 
Knight. 


Traverſe. 


Alias dictus. 
Demurrer. — 


What cured by Ap- 


Syms for ooo 
. naught. 1b; 


PE  - 


here there was a Verdict that Robert the 8 
fendant ſeal'd the Obligation by the Name of John, 
and Judgment for the Comberb. 40. 

2 if one outlaw'd for Treaſon by the} Name B 
of Knight, can plead a Pardon by that of Baronet. 


” 5 lit ; rheP| 


dant's in Meath ing the 
Comberb. 45. 


ermin for 


held euyed by 


ae. Name for the Defen- C_ 
ute af Limitations. See 


ermy pleaded in Abatement, but D 
ce. Comberb. 188. 
ded in Abatement, and held E. 


1 5755 2 Richard in a Declaration was F 


58 Aab 18 n A dune v. and uber of All H 
Name. Ibid. 386. 
as ſued b the ee ohn, 1 


The Defendant w 
and pleaded that hp 3 175 baptl zed by the Na 
Bemamiu, and traverſed that he Was, en 
— oo of Jabn Jobn; this Traverſe is repußnam. i 
23 

| Elkere an alias diftus 1 js proper, 15 where r not. K 


Where a Demurrer to a Miſnouer is not yok 
3 Cali 452, 236. 
bert Fobo was Nagl, 02 he plented that his M 
Nao Was Jhemars Skin. . 
= 8 there wes a Main n Ls Wer N 
ke 239+. | 


anten, Se Nane 


0 | A Modus Decinmndi, 


| Mo odus Decimanvi. 


Abe, Jevima T7 when Lands Tine O 
ments, oz Peresttaments, 
given to the Parſon, and his — 


lars: ba an annual certain Sum, oz other Pzofit, always, Time * 
0 
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dt Mind, to the Parſon, and his-Siucceſſozs, in full Satisfaition 
and Diſcharge of all the Tithes in Aind, in \uch a Place. See 
this Matter treated upon in the Title Tithes and Title Pꝛohibition. 


A A Bill to eſtabliſh a Modus payable on or about ſuch a Day, is un- 
certain, and therefore ill. Mod. Caſes in Law and Equity 378. 


Money in Court, 
Se Motion: 


B*'N /FOney is brought into Court, either by ,.:.:;. Cu. 

a Rule of Court, oz elſe by pleading 

of a Profert in Curiam of the Maney; _.. 

and unleſs the Money is not paid into Court, the Plea will not 
be received, 1 9 


By an Act For the Amendment of the Law, 4 & 5 Deſendant may at any 

| *. it is enacted, That if at 45 Time, pending 1 5 Wing ts * 
an Action upon a Bond with a Penalty, the Defen- and Charges into Court. 
dant ſhall bring into Court all the Principal and In- 4 * Aun. 
tereſt due upon ſuch Band; With the Cl ; expend- EE, 
ed in Law or Equity upon ſuch Bond, the Money ſo brought into 
Court, ſhall be deemed and taken to be in full Satisfaction and Diſ- 
charge of the ſaid Bond; and the Court ſhall and may give Judgment 


? , s 


to diſcharge every ſuch Defendant of and from the ſame accordingly. 
The Money muſt be brought into Court upon „ in Court up- 

the Flea of a Tender. —- on the Ples of a Ten- 

E @@lhere Money may or ought to be brought into Court. Comberb. 
8, 9, 16, 20, 45, 169, 255, 264, 299, 357. | 

F Any Piece of Money coin'd at the Mint, is of Value as it bears 
Proportion to other Current Money, and that without the King's Pro- 
clamation. Salk. 446. 85 | 

G The Unit being raiſed ſixteen Pence by King James the firſt, 
was the Occaſion of coining Guineas, viz. at 20s. Ibid. 

H Jn Indeb' Aſſumpſit to pay 13 l. 105. for nine Guineas received, not 
neceſſary to ſhew the Number of Guineas. (Vide , 22.) bid. 

I Money paid on a void Award may be pleaded as Accord and Satis- 
faction. Salk, 71. | 
Ws Uu u A. re- 
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- 58 Monopoly. 

A. receives Money of B. by the Hands of C. tis 4.'s Money, A 
and he mult abide by the Loſs. Salk. 507. . | 

A Power to charge Lands with a Sum of Money, imports the In- B 
tereſts thereof alſo. Salk. 538. EY 

Touching bringing Money into Court. Yide Salk. 583, 596, 597. C 

Where Money, ec. ſhall be brought into Court. Mod. Caſes in D 
Law and Equity ; 

Tn Trover and Actions for Damages, no Leave for the Thing, &c. E 
to be brought into Court; contra in Detinue. Vid. 176. | 

Motion to ſtay Proceedings on a Judgment, for that Part of the F 
Money was paid, denied, unleſs the Remainder (with Coſts, &c.) be 
brought in Court. Did. 236. i ED 

In Replevin no Stay of Proceedings on bringing in what is due for G 
Damages. bid. 379. | | | 

On a disjunctive Agreement to find Lodging, Diet, &c. or pay 10l. H 
the 10 l. was brought into Court. 1hid. 305. 


Monopoly. 


Monopoly, what. Onopolp is an Allowance from the King I 
by his G2zant, Commiſſion, oz other- 
. | = wiſe, to any Perſon o2 Perſons, of o2 
fo2 the ſole buying, ſelling, making, wozking, o2 uſing, of any 
Thing, whereby any Perſon oz Perſons are reſtrained of any 
Freedom oz Liberty that they had bekoze, o2 are hindered in their 
Lawful Trade; Which is declared illegal by 21 Jac. 1. cap. 3. 
except in ſome particular Caſes, which ſee in 3 Inſt. fol. 189. 


A All Monopolies, Grants, Licences, Letters Pa- K 
Grants for any Penalty tents, made or to be made to any Perſon or Body 
8 Politick, for the ſole buying, ſelling, making, 
why Yb nk oY working or uſing of any Thing; and all Diſpen- 
void. ſations, Licences or Tolerations to agree or com- 

21 Jac, 1. cap. 3. ound with any others, for any Penalty or For- 

| Hm limited by any Statute, or Grant thereof 
before Judgment had, are utterly void and not to 
be put in Execution. 

How to be tried. Monopolies ſhall be tried by the Common L 


ws of the Land. 


The 


Monſtrans. 1 "_- 
A The Party grieved upon Pretence of a Monopoly, The Party grieved to 


to recover treble Damages and double Coſts. e 


B Letters Patents for new Inventions not uſed Ne Inventions ſaved. 
in England, —_ p Ce] 4 

C So alſo Grants for Printing, making Gun- po w- _ Printing, Salt-petre, 
der, making Ordnance or Shot for them. — ang and Shot Ex 


D A By-Law which makes a Monopoly is void ; By-Laws which make 
and a Preſcription of ſuch a Nature to induce ſole Monopolies are void, 
Trade or Traffick, to one Company or to one Per- 
ſon, and to exclude all others, is againſt Law. 

Moore, N 591. | 

E The Difference between Monopoly and engroſing Monopoly and En- 
is, the one is by Patent from the King, the other Swing 
is by the Act of the Subject between Party and 
Party. Skin. 169. | I 

F A Wonopoly is no immoral Act, but only a- What it is. 
gainſt the politick Part of the Law. Skin. 226. 

G The Statute of Monopolies does not extend to How far the Statute 
Letters Patents granted to Companies. Skin, 234. ends. 

H All Bonds in Reſtraint of Trade tend to Mono- Bonds. 

lies. Comberb. 121, 122. | 
T] See the Conſtruction of the Statute 21 Fac. 1. cap. 3. Monopo⸗ 


lies, and of Mew Jnventions, Salk. 447. 
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Monſtrans. 


Deeds. 
See Oper. "i 
P2ofert in Curiam. 


K M's des Faits is the producing of ne des Furs 
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the Deed in Court when an Aﬀton „hat. 
is bꝛought upon any Deed; and the 
Defendant may demand a Copy of it 

to be made at his own Charges, befoze he is 
bound to plead to it, | . 
| 3 5 


Monſtrans 


— -— CC LD „ ie. ao at ———— — — 
. — 1 ns ar 
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Monſtrans de Dioit, 


what. 


Monſttans. ; 
Monſtrans de Droit iithifies a Writ inuing A 
out of Chancery, to be reſtozed to Lands oz 


Tenements, that indeed are mine by Right, 
though by ſome Office found to be in the Poſ- 
ſeſſion of one lately dead. 


No Perſon ſhall be compelled to ſhew a Thing in Pleading, which B 


b 
39 K 


be done. 


Where a Man pleads 
a Deed, it muſt be with 
a Profert in Curia. 


Note, This is by the 
4 & 5 Ann. cap. 


Cannot proceed after 
Oyer, till produced, and 
a Copy given. 


Where the Servant 
who juſtifies, muſt ſhew 
in Court the Deed. 


his Maſter's; yet 


common Intendment he cannot have Knowledge of. 22 Car. 1. B. R. 
6. fol. 3. For the Law does not require unreaſonable Things to 


Ulhere a Man pleads any Deed, which is the C 
Subſtance of his Plea or Declaration, if he doth not 
plead it with a Profert in Curia, his Plea or Decla- 
ration is naught upon a ſpecial Demurrer ſhewing 
of it for Cauſe: And if he doth plead it with a 
ts op in Curia, if the other Party demands a 
Sight of it, he cannot proceed till he hath ſhewn 
it. And if the other Party hath had a Sight of it, 
if he demands a Copy of it, he cannot proceed un- 
til a Copy is delivered unto him at the Charges of 
him who requires it. 1 
Where a Man juſtifies under a Deed only as a D 
Servant, and claims no Title himſelf, nor hath 


any Intereſt therein, but the Title and Intereſt is 


he ought to ſhew the Deed, for it is the Subſtance 


of the Title, and without ſhewing of it he cannot juſtify. Cro. Fac. 


292, 


Where a Man derives 
his Title as Servant, 
not by Act in Law, 
there he muſt ſhew the 
Deed ; not where he 
derives it by Act in 
Law. 


The Defendant juſtifies as Servant to the Queen's E 
Patentee for Years, and by his Command, and doth 
not bring into Court the Patent; and held that the 
Plea was naught: For that he deriving his Title 
from the Patentee, not by Act in Law, but by his 

Command, he ought to ſhew the Patent, as well as 
he who claims under the Patent by Aſſignment : 


But he who claims Intereſt under an Act in Law, (becauſe he had no 
Means to compel the Patentee to ſhew it) may juſtify without ſhew- 
ing of it. Cro. Fac. 317. 10 Rep. 99. 4. Cro. Fac. 292, 360. pl. 21. 


Where the Servant 
juſtifies by a Leaſe co- 
ming in byTitle and Pri- 
vity, he ought to ſhew 
It ; otherwiſe he cannot 
Juitify the Entry into 
another's Soil. 


Pleading. 


What before the Court. 


Where a Servant juſtifies for Tithes 
yet coming in by Title and Privity, he ought to 
ſhew it as well as his Maſter ; and he cannot plead 
the Entry into another's Soil, without making a 
good Title'thereto, which ought to be by ſhewing 
of the Leaſe. Cro. Fac. 360. pl. 21. 

It the Plaintiff fails in his own Title, he can't G 
take Advantage of another's, or want of Title in 
the Crown. Salk. 447. 

The Record of the Inquiſition thereon is before H 

the Court with reſpect to the Plaintiff only. Salk. 


448. 
4 Uhere 


y Leaſe, F 


255 
A Where-a Monſtrans de Droit and whene 4 Peti- #121 e 
tion of Right is the proper 5 4 Demand What a proper * 
which a Subject hath upon the Crown. Sumer wech n ein: 


608, 9, 613, 14. 
W here upon a Monſtrans de Droit the Judgment 


* 
* „ 
8 14 


. 


Where the Court are 


of the Court is erroneous, if the Remedy be pro- to give anew Judgment 


per the Court ought to gives a new wa. con __ 
61 5, 16. 


Month. 


C TV T was moved whether the Loan or Forbearance 
1 of Money ſhall be accounted according to 
l clot Days to the Month, or elſe by 
Kalendar Months, as Fanuary, Februar 70 
at twenty-eight Days, and to others by 
D Aan is bound to deliver twent 4 of Corn 
the 29th of February, he is not to deliver it *till 
there is a 29th of February. 1 Leon. 101. Caſe 132. 
E The Lapſe ſhall be accounted from fix Kalendar 
Months after Notice. Cro. Fac. 141. pl. 17. But 
fol. 166. pl. 6. and 167, ſays, That it ſhall be one 
hundred eighty-two Days to the Half-year. 
F In aſe of a Condition for Rent the 
be accounted at twenty-eight Days, ſo in Caſe of In- 
rolments; ſo in Caſe of Leets, and generally in all 
Caſes where theStatute ſpeaks of Months: But where 
the Statute ſpeaks of Years, then it is one hundred 
eighty-two Days to the Half- year. Cro. Fac. 167. 


onth ſhall - 


How Months ſhai! be 


accoun 


Ge. and it ſeemeth to ſome 
lendar Months. 1 Leon. 96. 


To do an Act the 
29th of February, muſt 
ſtay till *there is a 29th. 


The Lapſe ſhall be 
accounted from fix Ka- 
lendar Months. 


How in a Condition 
for Rent ; how in Cale 
of Inrolments ; how in 
Caſe of Leer; how 
where the Statute ſpeaks 


of Months ; how when 


it ſpeaks ot Years. 


| Moxtgage. 


- veyance to another, upon Condition, 


That if he pay-to * Pente ſuch a 
Vol. II. 


. —— — Ä 2 — K 2 1 F 


Moꝛtgage is when a Man makes a Con- 


Mortgage, what, 
Day 


262 Moꝛegage. 

Day 100 l. then the Szantoz to te enter: In this Caſe, the. 
Gꝛuntee is talled Tenant in Moztgage; and the Reafon why it is 
called a Poꝛtgage, is becaufe it is a dead Pledge until the Money 
paid. ä > e 


The Intereſt in Lands If Lands be mortgaged to one, the Intereſt in A 
mortgages — 14 Law in theſe Linds is in the Mortgagee before the 
fore the Forkeizure. Forfeiture of them: Mich. 23Car. B. R. For he hath 
purchaſed the Lands upon a valuable Conſideration, 
as the Law will intend ; and though the Mortgagor may redeem them 
in Reſpe& of the Agreement betwixt the Parties, yet it is not known, 
whether he will do it or no; and if he do it not, then the Eſtate in 
Law is abſolute in the Mortgagee, without any other Act to be done to 
paſs the Eſtate; but the Mortgagor hath an equitable Right of Re- 


demption. 


If the Mortgage be 
forfeited, the Mort- 
gagee may bring Eject- 
ment , without Entry, 


and why. 


There a Mortgage is forfeited, the Mortgagee B 
may bring an Eje&ment without an actual Entry; 
for he is in Poſſeſſion upon the executing of the 
Conveyances. Alſo in an Ejectment to be brought 
upon it, Leaſe, Entry and Ouſter muſt be confeſſed, 


which is ſufficient; but where a Condition is to be defeated, there muſt 
be an actual Entry before the Party can bring an Ejectment. 


An Act to enable In- 
fants to convey Eſtates 
in Truſt, or Mortgages 
whereof they are feifed 
or poſſeſſed. 

7 Annæ. 


Who cannot redeem 
a Mortgage. 


There was an Act made 7 Anne, entituled, An . 
Act to enable * who are ſeized or poſſeſſed of 
Eſtates in Fee, Truſt, or by Way of Mortgage, to 
make Conveyances of ſuch Fltates. See the Act in 
Title Infant, _ 1 

It is a Rule in Chancery, That none can come D 
to redeem a Mortgage when the Mortgagee cannot 
compel the Payment of the Mortgage- Money; for 


the Remedy ought to be reciprocal. Chan, Rep. fol. 2. 


Where the Mortga: 
ſhall loſe his — 


When the Principal 
ſhall be taken to begin 
between Aſſignee and 
Mortgagor. 


Twenty Years a fit 
Time ro limit what 
Time a Mortgage ſhall 
be redeemable. 


Phe Law gives the 
Money to the Execu- 
tor, where no other is 
named. 


How it is where the 


Mortgage-Money is to 


cutor: But hen the Day is paſt, the Election to pay 
870 4 


be paid to the Heirs or 
Exeeutors, 


A Moꝛtgagee refuſing to receive his Money on E 


Tender after Forfeiture, ſhall loſe his Intereſt from 


the Tender. Chanc. Rep. 29. | 

All Money really due and ih the Aſſignee to F 
the Mortgagee, ſhall be taken as Principal againſt 
the Mortgagor from the Time of the Aſſignment. 
Ibid. 68, 258. | 

The Court were of Opinion, D Years G 
in Imitation of the Statute of Limitation for real 
Actions, was a fit Time to limit what Time a 
Mortgage ſhall be redeemable. Lid. 102, 220. 

The Law always gives the Money to the Execu- px 
tor where no-Perſon is named to whom to be paid : 
Now where the Money is appointed to be paid to 


the Heirs or Executors, there the 5 Baka is to 


pay it, may pay it at the Day either to the Heir or Exe- 


Moꝛtgage. 


it to the Heirs or Executors is alſo gone and forfeited 1 
in Law; and it is all one in Equity, as if either Heir Where Equity gives 
or Executor were named; and then Equity follows it to the Executor. 
the Law, and gives it to the Executor; for in natural 1 
* the principal Right of the Mortgagee is to the Money, and 
is Right to the Land is only a Security for the Money; therefore 
when the Security deſcends to the Heir of the Mortgagee, attended 
with an Equity of Redemption, as ſoon as the Mortgagor pays the 
Money, the Lands belong to him; and only the , | 
Money to the Mortgagee, which is merely perſonal, ee 10 the Esccutors 
and fo accrues to the Executors or Adminiſtrators or Adminiſtrators. 
of the Mortgagee. Chanc. Rep. 284, 285, 286. 
A The Lord Keeper Finch was of Opinion, That , *"! — ry ought 
all Mortgages ought to be looked upon as Part of Part of the perſonal 
the perſonal Eſtate, unleſs the Mortgagee in his Eftate, if not diſpoſed 
Life-time, or by his Will, do otherwiſe declare and dd Will or other- 
diſpoſe of the ſame. Tbid. 286. 
B Where the Mortgagor retains the Poſſeſſion, and The Mortgagor keeps 
pays the Intereſt, and levies a Fine to another me Poſſeſſion, levies a 


gee ; this ſhall not bar the firſt Mortgagee. — 10 "pq = a 


a 3 for Years out of actual Poſſeſſion, aſ- , e for Years, 
ſigns off from the Land: Whether good or not? See afligns off from che 
3 Lev. 388. Vide 270, 271, 272. Land. 

By the Statute of 6. 5 W. » G M. 28 20. F. or What 57*— ſnall 
Dac ketting of all Fudgments, it is enacted, That no not affect Mort gagees. 
J nt not docketted as that Statute requires, 

(which ſee in Title Judgment) ſhall affect any Pur- 4#5 u. . c. 20, 
chaſor or Mortgagee, or have any Preference againſt g 
their Heirs, Executors, and Adminiſtrators, in their Adminiſtration of 
their ANG, 23 32 nt : 

By a Statute 4 5 V. C. M. cap. 16. intitled, 
An 5 to prevent Frauds by Clandeſtive ortgapes, it to Tone 82 
is enacted, that if any Perſon ſhall borrow any Mortgages. 4 
Money, or, for any other valuable Conſideration for . 
the Payment thereof, voluntarily give, acknowledge, permit, or ſuffer 
to be entered againſt him.or them, one or more Judgment or Judgments, 
Statute or Statutes, . Recognizance or Recognizances, to any Perſon or 
Perſons, Creditor or 4 N And if the Borrower or Debtor thall 
afterwards take up, or borrow, any other Sum or Sums of Money of any 
other Perſon ; or for other valuable Conſiderations become indebted to 
ſuch Perſon, and for the ſecuring of Repayment and 
Diſcharge thereof, ſhall mortgage his, 4 or their Shall mortgage. 
Lands or Tenements, or any Part thereof, to the 1 


{aid ſecond or other Lender of the ſaid Money, Creditor or Creditors, 
or to any Perſon in Truſt, for or to the Uſe of ſuch ſecond or 


other Lender, Creditor or Creditors, and ſhall. not 

give Notice to the ſaid Mortgagee or Mortgagees And not give Notice. 
of ſuch Judgment, Statute, or Recognizance, in | 
1 Wr iting 
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264 Mortgage. 


Writing under Hand, before the Execution of the ſaid Mortgage; 
unleſs ſuch Mortgagor, or his Heirs, on Notice to be to him or them 
given by the Mortgagee of the faid Lands and Tenements, his Heirs, 
Radau Adminiſtrators, or Aſſigns, in Writing under his or their 

ands, and Seals, atteſted by two or more ſufficient Witneſſes, of any 


* . 
TE 2" 


I ſuch former judgment, Statute or Recognizance : 
a ale wal pay off Shall within fix Months pay off and difcharge the 
| ſaid Judgment, Statute or Recognizance, and' all 
Intereſt and Charges due thereon ; and cauſe and procure the ſame to 
be vacated or diſcharged of Record, that the Mortgagor of the ſaid 
Lands, his or their Heirs, Executors, Adminiſtrators, or Aſſigns, ſhall 
have no Benefit or Remedy againſt the ſaid Mortgagee, his Heirs, Exe- 
a. Cutors, or Aſſigns, or any of them, in Equity or 

E len. Benefit elſewhere, for the Redemption of the ſaid Lands, 
pany 2a odr any Part thereof: But the ſaid e his 
Heirs, Executors, Adminiſtrators and Aſſigns, ſhall and may hold and 
enjoy the ſaid Lands, for ſuch Eſtate and Term therein, as were or 
was granted to the ſaid Mortgagee, againſt the ſaid Mortgagor, and all 
Perſons lawfully claiming by, from, or under him or them, freed from 
e Equity of Redemption; and as fully to all Intents 

But hold the ſame and Purpoſes whatſoever, as if the ſame had been 
need. 1 diſcharged abſolutely purchaſed without any Power of Re- 

E Nr rr ERR hy Hat! 

And alſo, That if any Perſon who hath once mortgaged his Lands, 
or ſhall after the firſt Day of May, 1693, mortgage any Land, ec. to 
any Perſon for Security of Money lent, or otherwiſe: accrued or be- 
come due, or for other valuable Conſiderations : And if the Mortgagor 
ſhall again mortgage the ſame Lands, or any Part thereof, to any 
other Perſons, for valuable Conſiderations, (the ſaid former Mortgage 
being in Force) and ſhall not diſcover to the ſaid ſecond and other Mort- 

A Second Montoaze Eee, the former Mortgage or Mortgages in Wri- | 
without Notice. ting under Hand; that then the faid Mortgagor, 
dalla his Heirs, Executors, Adminiſtrators, or Aſſigns, 
ſhall have no Rehief or Equity of axon It, em the ſaid ſecond 
or After-Mortgagee or Mortgagees : But ſuch Mortgagee'and Mortga- 
gees, his or their Heirs, Executors, Adminiſtrators, and Aſſigns, ſhall 
and may hold and enjoy ſuch more than once mortgaged Lands and 
Tenements, for ſuch Eſtate and Term therein, as were or was granted 
and conveyed by the ſaid Mortgagor or Mortgagors againft him or them, 

his or their Heirs, Executors, or Adminiſtrators, 
* Equity freed from Equity of Redemption, and without any 
Power or Liberty of Redemption. 

Pꝛovided, That if there happen to be more than one Mortgage at B 
the ſame Time, made by any Perſon or Perſons to any Perſon or Perſons, 
of the ſame Lands and Tenements, the ſeveral late or Under-Mortgagees, 
his or their Heirs, Executors, Adminiſtrators, or Aſſigns, ſhall have 
Power to redeem any former Mortgage - or Mortgages, upon Payment 
of Principal, Intereſt, and Coſt of Suit, to the prior Mortgagee, his 

f N "my N 


Mortgage. 


265 


or their Heirs, Executors, Adminiſtrators, or Aſſigns. Pzoviven, That 
nothing in this Act ſhall bar any Widow of her Dower, wl did not 


legally join with her Huſband in ſuch Mortgage. 

A A Ban mortgages to pay to his Heirs, Execu- 
tors, or Aſſigns, ſuch a Sum, the Mortgagee dies, 
and makes his Heir within Age his Executor : The 
Mortgagor pays the Money at the Day to the Heir, 


The Mortgage Mon 
ſhall not £50 the Heir, 
but be Aſſets. 


the Heir hath not the Money as Heir, but the ſame ſhall be Aﬀets as 


Executor. 3 Leon. Caſe 59. W 
B But it hath been adjudged, That upon a Mort- 
gage of Land in Fee, and the Condition being to 
ay to the Heirs or Aſſigns of the 8 the 
Heirs, and not the Executors, ſhall have the Money, 
Chanc. Rep. 88. uURres 
C Tahether an Equity of Redemption in the Heir 
of the Mortgagor be Aſſets in Equity. Chanc. Rep. 
148, and 12. | | 
D An old Mortgage aſſigned to another, ought to 
be taken as a new Mortgage, from the Time of the 
Aſſignment. Chanc. Rep. 218. | 
E A Moꝛtgagee without Notice of a precedent In- 
cumbrance, buys in an Incumbrance precedent to 
that Incumbrance, which precedes his Mortgage: 
He ſhall not be impeach'd in Equity, but upon Pay- 
ment of all that is due to him on both the Eſtates. 
Chanc. Rep. 149, 150. 5 
F A Deviſe of Land to A. for Life, Remainder to 
B. in Fee, the Lands were before mortgaged for 
too J. A. is made Executor, and Aſſets are left to 
pay the Debts: B. prayed, that the Aſſets might 
go to pay the Mortgage, as in the Caſe of an 
Heir at Law. Curia. The Heir in ſuch Caſe may 


Where the Heir, and 
not the Executor, ſhall 
have the Mortgage Mo- 
ney. | | 


Whether an Equity of 
Redemption be Aſſets 
in Equity. 


When an old Mort: 
gage aſſigned, ſhall be 
taken as a new Mort- 
gage. 

There ate thtee In- 
cumbrances, the laſt 

rchaſes in the firſt : 

e ſhall hold the Eſtate 
till both his Incum- 
brances are ſatisfied; 


Deviſe to A. for Life, 
Remainder to B. in Fee, 


of mortgaged Lands : 


A. is Executor; Heir 
to be aſſiſted, but De- 
viſee not. What each 
ſhall pay. 


be relieved, but not a Deviſee. So decreed, That Tenant for Life 
ſhould pay one Third, and he in Remainder two Thirds, to redeem. 


Chanc. Rep. 271. | | 
G A TJointreſs of mortgaged Lands: Decreed, 
hat ſhe paying the Mortgage, ſhould hold over 

till ſhe and her Executors ſhould be paid with In- 
tereſt. 1bid. 271. - 
1 Portpage with a Proviſo that future Intereſt, 

if not paid, ſhall be taker as Principal, and bear 
Intereſt, the Proviſo is void. Salk. 449. 

A Moztgagee or Purchaſor precedent, though by 
a defe&ive Conveyance, ſhall be preferred before 
Aſlignees of Commiſſioners of Bankrupts. Bid. 
K here Perſonal Eſtate ſhall be applied to pay 
off a Mortgage in Diſcharge of Lands. 16id. 449, 
450. 

Vol. II. Yyy 


How in Caſe of a 
Jointreſs of mortga- 
ged Lands. 


Where a Proviſo void. 


Aſſignees of a Bank- 
rupt. 


Perſonal Eſtate. 


Though 
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the 


Aſſignee. 


the ſideration, this is all one as if the firſt had been 


Mortgage. 


upon a valuable Conſideration ; for now the ſecond 


Mortgagee ſtands in his Place, and is within the Proviſo of the Sta- 
tute of 27 Eliz. cap. 4 Skinner 4.23. 


 Nortgapor not a Diſ- 
ſeiſor, 1 Mortgagee 


may aſſign. 


Where the Mo r 
ſhall be conſtru e- 
nant at Will to the 
Mortgagee and his Aſ- 


ſigns. 


Aſſigns he ſhall be preſumed Tenant at 
the Aſſigns as well as to the firſt Mortgagee. Bid. 


Where Mortgagor no 
Diſſeiſor. 


Where a further Al- 


ſurance to be abſolute. 


Mortgage not affected 
by a F — 


Mortgagor to pay 
Money — upon a Bond 
before he can redeem. 


Mortgage not to be 
made good by Matter 
ſubſequent. 


Money paid hy the 
Aſſignee to be Principal. 


Where the Heir to 
have the Redemption 
Money. 


Mortgagee can't make 
2 Leaſe, or Preſent. 


Though the Mortgagor be not Tenant at Will, B 
to the ſecond Aſſignee, yet he is not a Diſſeiſor, but 
a Tenant at Sufferance; and therefore the Mort- 
gagee's Eſtate not being diveſted, may aſſign though 
the Mortgagor be not a Party, and the Mortgagee 
never in Poſſeſſion, Did. 

The Mortgagee for himſelf, his Executors, Ad- C 
miniſtrators, and Aſſigns, covenants with the Mort- 
gagor that he ſhall enjoy and take the Profits 'till 


Default of Payment, the Covenant _ for his 
ill to all 


- Where a Mortgage for Years is divers Times D 
aſſigned over, yet the Mortgagor 8 he conti- 
nue in Nef is no Diſſeiſor ſo the Deed be 
delivered upon the Land. Comb. 249. ö 
Mhere a Mortgagor covenants to make a fur- E 
ther Aſſurance after a Default, the Aſſurance ought 

to be abſolute, but not to releaſe his Equity, nor 
with Warranty. Bid. 146, 147, 318. 

A Hoꝛtgage is not affected by a Fine levied by F 
a Mortgagor who continued in Poſſeſſion, @*c, 
Carthew 101, 414. | 
here the Mortgagee lends more Money upon G 
Bond to the Mortgagor, he ſhall not redeem with- 
out paying both; but if he mortgage the Equity 
of Redemption to another, it ſhall not be affected 
with that Bond. 3 Salk. 84, 240. 

Where Matter ſubſequent ſhall not make the H 
Deed a Mortgage if it was not ſo originally. Lid. 
241. 

Where a Mortgagee aſſigned the Mortgage, all 1 
the Intereſt then due and paid by the Aſſignee ſhall 
be Principal. Bid. | 

Where the Heir of the Mortgagee ſhall have the K 
Redemption Money, where not. 1bid. - 

A Bo2tgagee cannot make a Leaſe of a Houſe in I. 
Mortgage before a Forecloſure, nor preſent on an 
Avoidance, Mod. Caſes in Law and Equity 1. 

The 


2 


A The ſubſequent Mortgagee prays to redeem the 
_ ortgage on Pa up bo what was due, and en Meng: 
pending that Suit, the firſt Mortgagee ſets up ano- See Preys to rederm, 
ther Mortgage prior to them * and a Trial at fie us r 

La was decreed whether that Mortgage was exe- 

cuted; and if it was, how much Money was due 
on it. Mod. Caſes in Law and Equity 38. 1. 

B There a Bill was brought againſt the Mortgagee Bill to Reconvey. 
to compel him to Reconvey, on Payment of Prin- 
cipal and Intereſt, Bid. 1 20. 

C Note, Pending a Suit by the Creditors againſt the Forecloſure pending 
Mortgagor to ſell, the Mortgagee got a Decree to . 
Forecloſe. Ibid. 153. | | 


Moztuaries. 


D T hath been held, That anciently the Parſon 


had a Right to have the ſecond beſt Beaſt Mortuaries, what. 
fo2 a Moztuary, and that he might ſeize it 
where he could find it, if it were due, See 
Clergy Man's Law, 474, 475. 

E Pr. Selden tells us, in his Hiſtory of Tithes, 287. That the Uſage 
anciently was (accoꝛding to the Canons) to bꝛing the Yoztuary 
along with the Coꝛps when it came to be buried, and to offer it 
at the Church, as a Satisfa#ton fo2 the ſuppoſed Negligence the 
Defunt had been guilty of in not paying of his perſonal Tithes, 
and from thence it was called a Corſe-Preſent. 


F @TIlhereas much Trouble did ariſe by Reaſon of The Reaſon of aſ- 
demanding, receiving, and claiming of Mortuaries, rie. 8 „ Mor: 
otherwiſe Corſe-Preſents : For the ſettling whereof 
for the future, it was by a Statute made 21 H. 8. 21 5. 8. cap, 6. 
cap. 6. enacted, That no Mortuary ſhall be demand- 
ed of any Perſon, but only in ſuch Place where None to be paid but 
they heretofore have been uſed to be paid and here uſed to be paid 
given, and thoſe after the Rates following : 

G Ik the Goods of the Party, at the Time of his what the Payments 
Death, be under ten Marks, then nothing to be muſt be. 


paid, 
Where 
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Where above ten Marks, and under thirty Pounds, then three Shil- A 
lings and four Pence. 
here thirty Pounds, and under forty Pounds, then fix Shillings B 
and eight Pence, 
CUhere forty Pounds, or above, whatever the Sum be after Debts C 
paid, then ten Shillings, and no —_ 
Talking of any more is by this Statute a For- D 
ray Wa ol ea feiture of forty Skillings. Sell 2. 


Motion in Court. 


Dtions in the Court of King's Bench E. 
a2e made by Serjeants at Law, oz 
Barriſters at Law, Attozney and So⸗ 
licitoꝛ General ; and no other Perſon 


Motions, what. 


ought o2 can move them. 


Monday is a ſpecial Du for Motions in this F 
Court, = the antient Courſe. I ſuppoſe it is ſo, 
becauſe the Court and Counſel cannot be ſo well 
prepared to ſpeak in folemn Matters on that Day, in regard of the 
Lord's Day, which immediately precedes : Mich. 22 Car. B. R. Yet 
Motions are made upon any Day, as the Buſineſs of the Court or the 


Day will permit. 


The Court ought not 
to be moved for a 
Thing, againſt which 
they * given their 
Opinion. 


If the Court have de- 
nied a Motion, it ought 
not to be moved again 


without Leave. 


Monday is a ſpecial 
Day for Motions in 
KR . R. 


One ought not to move the Court for a Thing G 
againſt which they have delivered their Opinions : 
Trin. 22 Car. B. K. But ought to reſt iatisfied with 
the Judgment of the Court, and to ſubmit there- 
unto. 

Where a Motion hath been denied, the ſame H 
Matter ought not to be moved again by another 
Counſel, without acquainting the Court thereof, and 
having their Leave for the ſame. 


Money ordered to If Money be upon a Motion ordered to be 1 


be brought into Court 


upon Motion, ought 
not to be taken out 
without Motion and 
Rule of Court. 


is brought into Court, it is in the Cuſtody 


brought into the Court, and is accordingly 
brought in, it ought not to be taken out of the 
Court, but upon a Motion and Rule of the Court 
made therein: Hill. 22 Car. B. R. For when it 
of the Court, and to be 


diſpoſed of by the Directions of the Court only. 


2 


If 


. 
— —— ena — — —— 
— —— _ * 


5 1 
— — — 
- CO ̃ eee eee tet. ES ENTS 


* Potion in Court. 17 55 269 
A Ak any Thing be moved to the Court upon a The Court will make 
Record, if the ard, upon which the Motion is pore A foe ts 
made, be not in Court when the Motion is made, leſs the Record be in 
the Court will make no Rule upon ſuch a Motion: Court. 
Hill. 22 Car. B. R. For the Court will be fatisfied Bs Fs 
by the Record, whether: the Matter of the Record upon which the 
Motion is grounded, be ſo as is ſuggeſted by the Counſel, and will 
not reſt upon Suggeſtions made at the Bar; for the Court judges not 
upon allegata only, but upon allegata & probata. 
B Ik there be divers Rules of the Court made in , If ſeveral Rules have 
a Cauſe, and the Party intends to move upon theſe 2 MA 2 
Rules, he muſt produce the Rule that was laſt made move upon thoſe Rules, 
in the, Cauſe, and move upon that. Paſch. 23 Car. Tut produce „ 
B. R. Yet it is neceſſary alſo to have the Rules aac naue ial 


Copies of the Affidavits made in the Cauſe, to ſatisfy the Court how 
the Cauſe ſtands in Court, and how it hath been proceeded in from 
Time to Time, and how the Rules depend upon one another ; but the 
laſt Rule is the moſt material. 7 

C One Party ought not to ſurprize another by a One Party ought not 
Motion in Court, but he bought to move in ſuch 1 che other by 
convenient Time, that the other Party againſt whom 
the Motion is made, may have Time to be heard, 
and to make his Defence: Paſch. 23 Car. B. R. 
And this the Court will grant. +0 | 

D One ought not to move the Court for a Rule for The Court ought not 


a Thing to be done, which may by the common 10 5* 1 
Rules of Practice of this Court be done without be dene by the Rules of 


moving the Court for it; much leſs ought the Court Prattice; nor for what 
to be moved for the doing of that which is againſt the out. 
the common Rules and Practice of the Court. 
24 Car. B. R. For the Court is not to be troubled, nor the Client put 
to the Charge of needleſs Motions, nor of Motions not to be granted, 
and the former Sort of theſe Kinds of Motions do ſavour of Ignorance, 
and the latter of too much Preſumption ; the former are to put the 
Court to needleſs Trouble, and the latter are moved againſt the Honour 
of the Court. - | 330 . 

E Mhen a Thing queſtionable between the Parties, Wden a Thing in 
is to be moved to the Court for the ſettling thereof; Doubt derween the Par- 


2 : WY ties 1s to be moved; he 
he that intends to move it, muſt give the adverſe that intends to move, 


Party timely Notice of the Day (as near as he can) muſt give the adverſe 
No he will move it : cb 1630 B. & And f — CO IE: 
on what he intends to move, that he may be pre- 

pared to anſwer the Motion at the Time when he moves, for the 

_ quicker Diſpatch of Buſineſs, and for the ſaving farther Charges. 

F | Tf a Rule of Court Was grounded upon an Affi- He who moves to ſet 
davit, he that will move the Court to ſet aſide the aſide a Rule grounded 
Rule, muſt when he moves, produce the Copy of J u 
the Affidavit in Court: Hill, 1649. 22 Feb. 3. | | 
Vol. II. 2 2 3 That 
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270 


in B. X. 


Motion in Court. 
That the Court may be informed upon what Grounds the Rule was 
made, and whether there be Cauſe ſhewed upon the Motion, ſufficient 


2 


to induce them to ſet aſide the Rule. | 
1 in . Jt is againſt the Courſe and Practice of the Court A 
nis ou Carte, for any Perſon to make a Motion in his own Cauſe : 
24 Maii, Paſch. 1650. B. S. So ſaid in one Thruſton 
and Maſon's Caſe, viz. for a Counſellor to do it. 
Money paid to the Then the Court doth grant a Motion for a Ha- B 
I __ granting ous Corpus, Certiorari, Mandamus, & c. or lap 
"75; Judgment in any Caſe, there is 15. paid to the Box; 
but the laſt Day of a Term there is paid to the Box 25. for every Mo- 
tion granted, and 15. for every Motion denied. | 
Not uſual to move It is not uſual to move for a Trial at the Bar C 
for a Trial at Bar the upon the laſt Day of the Term: 2 Julii, 1650. 
laſt Day of the Term. g. S. Nor for the Secondary to make a Report, nor 
for a Prohibition, nor to vacate a Judgment, nor ſuch like Caſe of Diſ- 
pute, except both Parties be in Court, and are contented with the Mo- 
tion, and prepared to ſpeak in it; and if ſuch Motions be made, the 
Court will make no Rule — 1 17 1 * * 5 
„ e [Jn the Caſe of one Topleſs verſ. Rag, Hill. 1657. 
6 = B. &. It was ſaid that 3 ought 2 to move for 
Motion. ſeveral Things in one Motion; and therefore upon 
a Motion that one in an Ejectment, might be made 
Party to defend his Title, and that he might alſo imparl to the next 
Term, the Party was admitted to be made a Party, and ordered to 
move again at another Time for an Imparlance: To move two Things 


in one Motion, the Court calls grafting upon a Motion; but ſuch Mo- 


tions have been oftentimes allowed. fe os | 
: By Glyn Chief Juſtice, It is not the Cuſtom or E 
i. ©. a Serjeatit the Practice of the Common Pleas for a Serjeant at 
Clerk of the Court, and Law to move for a Clerk of the Court, and after- 
then for his Client. wards for his Client: Mich. 1655. B. &. For it 
ſeems it is not intended there, that he doth move 
without a Fee for the Clerk of the Court, and therefore, if he ſhould 
be ſo heard, he would have a double Motion at one Time, which 
5 no Court doth allow; but in this Court it is uſually 
But it is uſually done done, ſo that it ſeems the Counſel here are more 
civil to the Clerks of the Court, than they are in 
| the Common Pleas. bees 
He who makes an AS Ebery Perſon who makes a ſolemn Argument at F 
« no > Aa * the Bar, is allowed by the Court a Motion for his 
Argument. | : 
Attachments or Mat- It js againſt the Rule and Practice of this Court, G 
1 the lalf Dey to move for an Attachment, or any Matters in Law, 
of the Term. upon the laſt Day of any Term; except it be where 
. 1:09 the Caſe is peremptory, or of Neceſſity to be moved 
then. Paſch. 23 Car. B. R. Becauſe the other Party cannot have Time 


to make his Defence by anſwering the Motion; and that Day is a Day 
| | appointed 


- 


3 


A 


\ 


Motion in Court, 271 
appointed chiefly for Motions, to prepare Buſineſſes againſt the Aſſizes, 


or the Term next to come. 

The three laſt Days of the Term, if it be an iſſu- What the three laſt 
able Term, are appointed to hear Motions, and no ——S — 
other Buſineſs but Motions and Crown- Office Cauſes, 
except upon ſpecial Occafions : But if it be not an 
ifſuable Term, then the two laſſ Days are only for the hearing of Mo- 
tions; for in thoſe Terms, there is leſs Occaſion for Motions, than in 
iſſuable Terms: 75 1650. B. S. The iſſuable a 
Terms are Hilla 7 erm and Fd Term; and Terms, ind wy io cal- 
they are ſo called, becauſe, though there be Iſſues led. 
joined in every Term, yet not ſo many by much as 
in thoſe Terms, in Regard of the Cauſes which are to be tried all En 
land over, at the Aſſizes, which follow the next Vacations after the 
ſaid Terms; vi. the Lent-Aſſres and the Summer-Aſſizes, as they 


are commonly called. 


B No Motion to Indidinents removed by To hn Indictments. 
Certiorari after the ecognizance for Trial is for- 
feitefl. Salk. 380. 


C No Motion for 2 peremptory' Mandavnlu after a Mendon for a fall 


Verdict for a falſe Return, tilF four Days after the 
Return of the Poftea. Lid. 431. 


D It a Plaintiff moves to amend. His Peclaration When not to give 


the ſame Term the Plea comes in, he need not give Rules to plead. 
new Rules to plead. Tbid. 5 20. 

No Motion for a new Trial after Motion in Ar- Ne Trial. 
reſt of Judgment. Bid. 647. 


F CUhere a Sci. fs. ſhall iſſue, on Motion, and Sie freu. 


where without. Vide Salk. 598. 5 
Franchiſe. 


G A Franchite is not to be allowed on Motion, 
unleſs — pleaded, and i is upon Record. Bid 
450. 
H Ühere a Fine is ſet for a forcible Entry, th Conviction of forci- 


I 


Conviction is not to be quaſh'd on Motion. Bid. N 
How to move to make a Record a Concilium See Concilium, 


Bulter, Sec Sattard, 
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Iurder, what. 


See Magiſtrate. 


Harder is the wilful killing of a Man up- A 
on Malice pꝛepenſed, either expꝛeſſed 
hy the Party, o2 implied by Law; ſo 


as he dies within a Pear and Day after the Fack. 5 Mod. 291. 


All Trials for Murder 
muſt be 1n the County 
where the Fact was eom- 
mitted. ELIT 


55 It is againſt a fundamental Rule of the Law, B 
that- a Trial for Murder by Appeal or otherwiſe, 
ſhould be tried out of the County where committed, 


Cs. Car. 247. pl. 8. 


Nurder to kill an Of- 
ficer, though the Pro- 
ceſs be erroneous, 


Murder to kill a Ma- 
giſtrate in the Execu- 
tion of his Office. 


So to kill a Sheriff, 
Conſtable, &c. or any 
of their Aſſiſtants. 


Murder to kill a 
Watchman. 


Killing of an Officer 
in making of an Arreſt, 
is Murther. 


Where the Circum- 
ſtances of the Fact 
makes it Manſlaughter, 
and where Murder. 


Although a Proceſs be apparently erroneous, : yet C 
if a Miniſter of Juſtice is Fed "4 the — 
of it, it is Murder. 9 Rep. 68. a. Cro. Fac. 280. 

It is Murder to kill any Magiſtrate or Miniſter D 
of Juſtice in the Execution of his Office. 9 Rep. 68. 4. 
Cro. Fac. 280. 1 3 | 

So alſo to kill a Sheriff, Conſtable, Watchman, E 
or any Perſon coming to their Aſſiſtance. 9 Rep. 68. 
Gro, Fae 280. er 

Jf a Watchman be killed ſtaying of Night- F, 
Walkers, it is Murder. Cya. Fac. 280. | 

The reſiſting and killing of an Officer when he G 
comes to make an Arreſt in the King's Name, is 
Murder. On 6 280. Cro. Car. 183. pl. 1. 

Where a Man's Son was beaten and complaining H 
of it to his Father; the Father not having any Ma- 
lice before againſt him who beat him, but in that 
Anger beating of him, of which ſtroke he died, 


the Law ſhall adjudge it to be upon that ſudden Occafion, and ſtirring 
of Blood that he made the Aſſault, and not upon Malice, unleſs it be 
found; and though the Diſtance of the Place where his Son complain- 
ed was a Mile, it is not material, being all upon one Paſſion. Cro. Fac. 


only 


What is Murder in 


296. pl. 1. So it is in Caſe of a Coufin, Brother or Servant, and it is 
1 not Murder. | 


Where a Bailiff who is not duly executing of his I 


killing of an Officer, Office is killed, it is not Murder; for to make it to 


and what not. 


3 


be Murder, there muſt be malitia precogitata, or 
malitia 


R k. 4 - 
tree der. 27 
90 Mur 7 9” Airlie 5 
+ $4 4s © ET © „ © 9 o 


nalitia implicita, as to murder, one ſuddenly, or in Mts Ir is the duly 
Reſiſtance of an Officer doing his Office: But the freeing of ms Otfice 
laſt ought to be where he is duly executing of his Murder, not where. he 
Office, by ſerving of the Proceſs of the Law, *# illegally. 
wherein he is aſſiſted, cum pateſtate Regis @*-Legis. 


JJ — OE Ginn 

A That ſhall. be Murder and what ſhall he Man- What fhall be Mur- 
ſlaughter, very well argued 'on both Sides, but no Ger, and what ate 
Judgment given. 5 Mod. from 287 to 295 

B Ik one makes a wry or diſtorted Mouth upon Making of a w:y 

| another, the other immediately purſues and kills p27 for Munde 0 
him; it is Murder Gd . ee 

CM here a Boy was upon a Tree in a Park cutting What ſhall be a Mur- 
of Wood, and the Keeper bid him come down, der. 
which he did; then he ſtruck. him ſeveral;Blows _ - 
upon his Back with his Cudgel; and afterwards with a Rope tied him 
to his Horſe-tail, and the Horſe run away with him, which was the 
Cauſe of his Death, and he flung him into a Parcel of Buſhes; this 
was held to be Murder; for when the Boy came vynere che Law im- 
down at his Command, and he uſed him as afore- plies Malice. 
ſaid, the Law implies Malice. Cro. Car. 239. pl. 6. 

D Poiſon was prepared for A. and B. a Stranger, Murder, where one 
came and drank it up, and died: This was adjudged uni ed inſtead of 
Murder, though not intended for B. 9 Rep. 83. 

E pe who aj the Stroke, and he who was aſſiſt- Who equally guilty. 
ing, are both equally guilty. 3 Salk. 39. ; 

F Indiment on the Statute of Stabbing, omitting | Indilment for fab. 
theſe Words, having not a Weapon then drawn, is | 
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dot good. 3 Calk. 1449. BILE To 
G .- See two Perſons indicted of Murther, and one To indicted and one 
of. them acquitted, - tho they, were both doing an Autted. 
unlawful At. Mor Crſes in Lam and Equity 164. 
H Mons are not a ſufficient Provocation to make Manſlaughter, 
it Manſlaughter. Comberb. 406, 407, G“. 8 
1 See there divers good Caſes put, of the Diffe- oo and 
rence between Manſlaughter and Murder. * * 
K The King's Bench may bail in Caſes of Suſpicion Bail. : 
of Murther only. Comberb. 298. 
gp W. the Pagty, kun. was Servant to & who jad . 5 conſtrued Mur: 
an Intent to turn him away, and ſent for his Key; © the Frovoce- 
it was faid to. K. that /. refuſed to bring the Key; mal, k. Anlage. 
upon which N. fetch'd his Sword, and went and  _ 
expoſtulated, with V. who ſaid he might have the 
Key if he would, and then A. ſtruck . with the Sword, and . having 
a Sneed in his Hand, ſtruck. X. with the Sneed, which did not hit 
him; after this . followed K. and punched him ſeveral Times with 
the Sneed, and X. thruſt him with his Sword and killed him: Upon 
a ſpecial Verdi& held to be Murder at Common Law, and the Denial 
Fol. II. 4 A of 
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274 Hegative Pregnant. 
of the Key no ſufficient Provocation to extenuate the Fact to Man- 


ſlaughter, held not. to be within the Statute of Stabbing, tho? a 
Sneed was a Weapon drawn within the Meaning of that Statute, 


Skin. 666. | 
ron ſtriking his A Smith ſtruck his A pprentice with a Bar of A 
Servant. Iron, adjudg'd to be M +4 Tbid. 668. 
"Pra... Pardon of Murder p eaded, but without: a Writ B 


of 2 not good Carthews 3 120. 


| Negative Pze g nant. 


See Demurrer. 


& Negative pregnant is when an Arlon is C 
| bought agatnft a Man, and he pleads 

fin Bar ok the Action a Negative Plea, 
which fs * * ſpecial an Anſwer to the Aﬀfon; but it includes 
alfo an Aﬀrmative ; as 'fo2 Tnftance't' He in Reverfion bzjings a 
Writ of Entry in caſu Proviſo, upon un Alienation made by the 
Tenant fo2 Life, ſuppoſing that he has aliened in Fee, which 1s 
a Forfefture'vf his Etkate: The Tenant comes and pleads that 
he hath not aliened in Fer. This is a Negative- wherein is in⸗ 
cluded an Affirmative; fox thought be true, that he hath not a ⸗ 
liened in Fee, vet it may de he. hath aſſened' in Catl, which is 15 
a Foxfeiture of his Eſtate, Hill. ou r. 1. B. R. - 


Whatit is. By Hoſtins Seti: bathe, arguends, AN W Preg: D 
nmaant is where a N carries an rmative in 
his Belly. Lit. 


Rep: 
8 and at See much 00 Matter, what are e Negative Prog. E. 


G . — and w at not. 2 Leon. Caſe 248. 

An | hete a Breach is aſſigned, that he was not ſei- F 
lance orn. leck of 2 god Eltate in Fee: And the Bar is, That 

he was, Gr. notwithſtanding any Act done by him, 


| bag DH ""_ ob. rm ng and invertain. Litt. Rep. 64. 
- Where it is not in a 


tion of a Bond was not to dellver Pof- G 
W ſe os to any but to the Leſſee, or to him who 
Toy 8 mould lawfully eric him: He pleads, That he did 


„ ot deliver it to * bur thoſe who lawfully 2 way 
2 Im. 


Nil Deber. 254 
him. 0j. That he ſhould have ſuid, who evicted irn Plea bring ac- | 
him. But per Curiam, The Pleading being 22 of "= Condition, i 5 
— the Words of the Condition, it is ſufficient, it well: 

being in the Negative; and the Plaintiff ought ts 

have replied, and ſigned a Breach. 1 Lev. 83. 


Netw 9figimient, See Pleas and Pleabluſs. 


: Nil Hebet. 


TOY IL Debet is a Plea to be pleaded to an Ac- Ni Deber, what: 
tion of Debt, when the Boney is pald. 


B Covenant iti an Indefiture, and Breach aſſigned , Ni! Peter is no Plea 
in Non- payment of Rent Nil debet is no Plea; ; good in Dev. 5 
becauſe it is Leniy Agum Argumentative. See 3 Lev. 730. 
But it had been in Debt. 
TUhere Nel debet is a Plea, add where hot. See 


Mod. Caſes in Law and Equit 106, 323, 382. and 
hereafter Title 2 4 | 


-Nil habuit in Tenemen⸗ 
tis „ &c. 


Wis is a piea ule is pleadable in an 
"F Ation of Debt only, bzought by Lefſo2 % e h.. 

againſt Lefſee fo2 Years, oz at Mill, 

without Deed ; but if there be an In- 


venture under the Defendant's * and Seal, he then is eſfops 
ped ts FO nw Plea. 35, 


In 


WJ — 
rr ww waa Ic 


276 
How to reply to Ni! 
habuit in Tenementis. 


ſays, 


the Plaintiff, And aſſigned for Error, 
good; for he ought 


Naught upon a De- 
— * good after 
a Verdict. 


Tho? Nl habuit may 
be pleaded in Debt for 
Rent, yet it cannot be 
pleaded in Covenant for 
a Sum in groſs. 


How to plead it. 


What 1s ſufficient to 
intitle the Plaintiff. 


No Plea to Debt for 
Rent, upon' an Inden- 
ture of Leaſe in Wn- 
ting. 


It is | | 11 
ö Poll, the Defendant pleads, Nil habuit in Tenementis, 


Deed-Poll. 


It is not ſufficient to 
reply bonum Titulum, but 
muſt ſhew what Title. 


8 . . 


© 


if Prius, what; 


Tarit, with the Panel of Jurozs Names, the Recozd of Niſi Prius 


1 a” . 
7 934 
, 
* * f , A n 
4 4 1 | : CT?” y 
/ f 5 3 1 


ai pus 
In Debt for Rent, the Defendant pleads Nil ha- A 
buit in tenementis tempore dimiſſionis : The Plaintiff 


Quod habuit in tenementis pred. and Verdict and Judgment for 


That the Replication was not 

to have ſhewn what Eſtate he then had, ſo as the 
Court might adjudge thereupon. And of that Opi- 
nion was the Court: And it had heen naught upon 
a Demurrer, but being after a Verdict it is good. 
Cro. Fac. 312. pl. 12. 

Tho' Nil habuit in tenementis tempore dimiſſionis B 
may be pleaded to an Action of Debt for Rent, yet 
it cannot be pleaded in Covenant for a Sum in groſs. 
2 Vent. 99. ; 

In pleading of Nil habuit in Tenementis, it is a C 
good Replication for the Plaintiff to ſay, That he 
was ſeized in Fee, Et hoc petit quod inquiratur per 
patriam : And if upon the Trial a leſſer Eſtate is 
found; yet if it is ſufficient to entitle the Plaintiff 
to make a Leaſe, it is good enqugh. 10 . E 

Debt for Rent upon an Indenture : Nil habuit in 


Tenementis is no Plea becauſe. it is an Eſtoppel, 


and a general Demurrer will ſerve. 3 Lev. 146. ; 
In Debt, or Covenant for Rent, upon a Deed- F 


which he may: The Plaintiff replied, That he had 
bonum Titulum unde. potuit dimittere. The Defen- 
dant demurs generally; and, the Replication not 
ſhewing what Title he had, it was held ill: 3 Lev. 
I 93. But after a Verdict, it had been good. 1 Mod. 


292. 


Vide Debt 3367 A. 3 
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V n . 
A Writ of Niſi Prius is where an Jiſue is G 
joined, then there goes a Venire to ſum: 
mon the Jury to appear at a Day in 
Court; and upon the Return of that 
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D That every Record of Niſi Prius in every Seſſion, 


LEE” Nili Pꝛius. 277 
is made up and ſealed; and there goes gut a Writ of Diſtringas 
to have the Juroꝛs in Court at a certain Day, Niſi Juſticꝰ Domini 
Regis ad Aſſiſas, ſuch a Day, in ſuch a County, Prius Venerint, to 
try the Iſſie jolned between the Parties. 


A That no Record of M. Prius for the Trying of When a Record of 


an Iſſue at the Aſſizes, ſhall be ſealed after the End — = A * 
of one Month, next enſuing the End of the Term ſizes muſt be ſcaled. 
Trin. 16 Car. 2. This is fince alter'd to three 
Weeks. 5 Rue 
B Iſſues joined in Chancery, King's Bench, Com- How Trials by Nj 
mon Pleas, and Exchequer, which were formerly £7i«s thall be in Middle. 
only triable at Bar, may now be tried by Niſi Prius le. 
in Weſtminſter-Hall, by the Chief Juſtice, of each 1g Eliz. cap, 12. 
ck and in their Abſence by two other. of the 
Judges of each Court, and two of the Barons in the Exchequer : Where 
the Sheriff of Middleſex is to give his Attendance, and return Tales de 


Circumſtantibus, if there ſhall be Occaſion. 18 Eliz, cap. 12. 


C . By aRule made by the Court of Queen's Bench, 


in Michaelmas Term, 1705. it is ordered, That no When Records of 

Record of Niſt Prius ſhall be ſealed or paſſed at the 44 —_ — 

NM Prius Office by the Cuſtos Brevium of this Court, 

or any Clerk of that Office, before the Ifſue in that fue Wo! 

Cauſe be fairly enter'd upon Record, or an Incipitur 1,;;5;vur, mutt be cn. 

thereof; and ſuch Entry, with the Record of Niſi ter dl. 

Prius, be firſt brought to and figned by the Secon- 

dary of this Court, for which no Fee ſhall be de- 

manded or paid, but the uſual and accuſtomed Fee due to the Chief 

Clerk of this Court, for Entry of ſuch Iflue on Record. 

for the City of London and County of Middleſex, to , When the Record of 
be tried within Term, ſhall be delivered into Court ind To One fo 
before the Judge to try fuch Cauſe, within the firſt London and Middteſex- 
Hour after the Beginning of ſuch Sitting; otherwiſe 
upon Proclamation to be made thereof, a Ne Recipiatur may be enter'd 
by the Defendant's Attorney. Trin. 11 V. B. R. 

E The Defendant pleads in Abatement, and there 4 Tia ds fer 
is a Reſpondeas Oufter, and a Plea in Bar, and Iſſue gde, becauſe there was 
joined — but in the Record of Niſi Prius, not in the Record the 
there is no mention made of the Plea in Abatement, 3 8 
and Reſpondeas Ouſter; and for that Reaſon the Trial ed before the Iiue. 
was ſet aſide; becauſe the Record of M/ Prius 
ought to have been a Tranſcript of the whole Iſſue Roll, and not cf 
Part, as it was here. 10 V. B. R. 

F The Authority of a Judge of Ni/: Prius is by Judges Authority. 
Commiſſion of Aſſize. Salk. 454. 

A Judge at N/ Prius may receive a Nonſuit at Nonſur. 
the Aſlizes. Ibid. 456. | 

Vol. II. << The 


1 
— — — — — — — 


; vn Noctanter: 


Day of Nif. Prius, The Record of Niſ Prius as to the D 


ay in Bank, A 
is not amendable. Carthew 306. | 17 


a 3 © LE 


Noitanter, 


. Ws any one having Right to appzove g 


- is Sade. waſte G20und, &c. makes and ereits 
MITE a Ditch oz an Hedge, and it is thzown 
- down in the Night-time, and it can- 
not be known by a Uerdi# of an Afſize, oz a Jury, by whom; and 
if the neighbouring Uills will not tndi# ſuch as are guilty, they 

ſhall be diſtrained to make again the Hedge oz 
att, 2. cap, 46. Ditch at their own Coſts, and to anſwer Da- 
mages. W. 2. cap. 46. 2 Inſt. 476, 477. 


The Nature of the The Writ called the Melanter Writ, iſſues out 
Wit, and Proceedings of the Chancery, and is returnable in the King's 
dns Bench, on the Crown-Offtice Side, and is directed 
to the Sheriff of the County, commanding him by the Oath Proborum 
&legalium bominum, (Note, There muſt be above twelve.) Com præ- 
dit to enquire qui malefafores & pacis Don Regis perturbatores apud, 
c. ſepes . foſſata [ Note, If there be Pales or Rails, they muſt be 
particularly mentioned. 1 Keb. 545. pl. 46.] A. B. ibidem & ipſum 
nauper leuat' Noctanter, (Note, If it be not Noctanter, this Writ will 
not lie. See 1 Aeb. 545. pl. 46. to this Matter) aut tali tempore quo 
fatta eorum ſciri non au profiraver ad dampnum 8 A. B. &- 
contra pacem Dom * Et | pred A. B. fecerit Vic ſecurum de 
clamore ſuo proſequendo tunc pon per Vadios & ſalvos Plegios'omnes 
illos quos culpabiles ihidem invenerit quod ſint coram Dom* Rege, &c. 
ad reſpondend Dom Regi de pace fracta quam A. B. de E aeone 
5 2 * The Sheriff returned upon this Writ an 
Writ, with the Inqui- Inquiſition, where it was found upon Oath, quod 
ſu ion. quidam male factores & pacis Dom Regis perturba- 
tores 20 Die Maii, Anno, Gc. Vi & Armis, &c. 
Sepes videl' 20 perticat' ſepium ipſitis A. B. apud, G c. nuper ante per 
ipſum levar” Noctanter aut tali tempore quo fatta eorum ſciri non crede- 
bant proſtraverunt, ſed qui aliquam partem inde proftraver” Fur pred 
ignorant; Et ſimiliter dicunt quod Vi armata & cum Multitudine gen- 
tm, &. nocturno tempore male faclores & pacis perturbatores præclict“ 
fecerunt (ita quod nullus ad A appropinquare ad ipſos cognoſ. auſus 

fuit ) & redierunt. See Cro. Car. 280, 4.39, 440. | 
T Apon 


A 


Upon this Return's being filed in. the Crown - 
Office, there goes out a Writ of Inquiry, to inquire O20 goes a Difhrin 
of the Damages: A Diſtringas to the Sheriff, to di- 5 
ſtrain Propinguas Villatas & Fenſuras præd circumadjacentes ſepes, &'c, 


proſtrat levare ad 9 ſuos proprios; and allo to reſtore the Damages; 


which Writ recites the No&anter Writ, Return, and | 

Inquifition : Thereupon the Sheriff returns five or * — | — of — 

ſix of the next Vills, and iſſues upon them one fo —— * ap 

hundred Shillings each, and that A. B. ſuſtained  _ 

2 00 l. Damages; Et quod propter brevitatem temporis he could not levy 
em. 


B Mote, Here are ſome Obſevations fit to be taken Notice of in this 


C 


D 
E 


new Practice: 


1. That there ought to be 4 convenient Time (which the Court is 
Judge of) before this Writ is brought for the Country to inquire of and 
indi& the Offenders. Cro. Car. 440. My Lord Coke in 2 Inft. 476. is 
of Opinion, that it ſhould be a Year and a Day. . 5 

2. The better Opinion ſeems to be, That it lies for the Proſtration, 
as well of all Incloſures, as thoſe improved out of Commons. Bid. 

3. That if any one of the Offenders were indicted, the Defendant 


ſhould have pleaded it. Bid. | 


F 4. It more Fences be found to be thrown down than teally were, 


G | | 
there ought to be, the Defendatit may by Proteſtation deny the Fact, 


the Defendant may plead Not guilty to all, but ſo much as were throwri 


down. 
5. As to the Pleading to it, where more Damages are found than 


or confeſs and aver that the Damages were but ſmall; and traverſe, 
That the Party ſuſtinuit damima to the Sum found, or any other Sum 
beyond what he admits; or may plead Not-guilty, and may in their 
Defence ſhew any Matter wi will be a Bar to the Proſecutor, but 
Satisfaction. 


H 6. Ik the Vills repair, Damages ought not to be given to the Value 


I 


of the Repairs ; for that the Vills are ſtill liable to repair: And if the 
Vills have repaired, it ought ſo far to help them in the Trial of the 
Quantum dampnificatus, that the other Damages ought only to be 
conſidered. | | | 

7. It ſome of the Vills ſummoned are not circumadjacent, becauſe 
ſome of the other Vills not ſummoned lie between them, the circum- 
adjacentV ills intended by the Statute, are the contiguous Vills round the 
Place ; therefore if the Vills ſummoned are not contiguous, they are 
not guilty, and may plead fo. | 

8. Although ſeveral Vills which lie circumadjacent have the fame 
Defence, yet it will be beſt to plead ſeverally, and not jointly. 

9. Where other circumadjacent Vills of as great or greater Valae, 
either by Favour or Negligence of the Sheriff, are not ſummoned, they 
may plead as Tertenants do where all are not ſummoned. 


10. It 


180  Nolle'Pyzoſequi. 

10. It a Verdict be found for any one of the Vills, there ſhall go A 
a new Writ, not taking Notice of the firſt, to diſtrain the Vills to 
be added with the other Vills; but the Inquiry of Damages will 
ſtand, _ * 
11. The Charges of the Defence for the ſeveral Vills, muſt be raiſed B 
by Agreement; and if they cannot agree, each Vill muſt bear their 
own Charges, as in Caſe of a Suit againſt an Hundred *till Execution, 
and then x. Statute of 27 Elig. hath provided a Remedy. 

12. In Caſe ſome of the circumadjacent Vills are in another County, C 
then by the Statute the neareſt of the Vills, and not the County, is 
regarded; and if this be pleaded; the Court muſt award another Writ 
to that County : But how the Damages aſſeſſed in one County, ſhall 
bind the Vills in another County, will be difficult; or how to join 
the Counties, | 


Nolle Pꝛolequi. 


Erro. 
Judgment. 
Nonſuit. 
Retrarit. 


See 


Þis is that the Plaintiff will proceed no D 
farther in his Action, and map be as 
well befoze as after a Aerdick; and is 
ſtronger againſt the Plaintiff than a Nonſuit ; fo2 a Nonſuit is a 
Default fo2 JNon-appearance ; but this is a voluntary Acknow- 
ledgment that he hath no Cauſe of Afton. 


ä A Nolle Proſequi is where there are divers Iſſues, E. 
ters a Wall Proſequi as to or an Iſſue and Demurrer in one Cauſe joined be- 
one of the Iſſues, yet tween the Plaintiff and the Defendant, and the 
he may proceed upon Plaintiff enters upon the Roll, a Nolle Proſequi; 

that is to ſay, That he will not proceed upon one 
or more of the Iſſues or Demurrer joined; yet he may, notwithſtand- 
ing ſuch Entries, proceed to Trial upon the reſt of the Iſſues : Hill. 


23 Car. B. R. or to argue the Demurrer. 
2 


Wat this is, 


In 


A 


Volle Pꝛoſequi. 


In an Action brought againſt three, one of them 
pleads the General Iſſue, and the other two ſpecially; 
the Plaintiff demurs to the ſpecial Plea, and tries 
the General Iſſue, and recovers a Verdict, and hath 
his Judgment, and before any Judgment is had upon 
the Demurrer, he enters a Volle = ui as to the 
Demurrer ; and it was held, That if the Nolle Pro- 
ſequi had been entered before the Judgment, it had 


_ diſcharged the whole Action; for it had been in the 


it had if Judgment had been againſt them all, an 


B 


C 


3 
D 


E 


F 


Nature of a Releaſe in Law, to the others; ſo alſo 
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Action againſt three; 


one pleads the General 
Iſſue, the others ſpect- 
ally. Plaintiff demurs 
to the Special Plea, but 
tries the General laue, 
and has a Verdict and 
Judgment, but enters a 
Nolle Froſegui upon the 
Demurrer. If it had 
been entred before ſudg- 
ment, it had diſcharged 
the whole Action: 


d the Plaintiff Had 


entered the Nolle Proſequi for the two; for Nonſuit or Releaſe, or other 


diſcharge of one, diſcharges all the reſt. Hab. 70. 
A Retrarit before Judgment, as to one Defen- 
dant releaſeth all the reſt; but after Judgment it 
ſhall only extend to him for whom it is entered. 
1 Roll. Rep. 233. | | 
See Nolle Proſequi as to one Defendant in Trover. 
3 Keb. 136. | 488 
Nolle Proſequi as to Retraxit by Attorney. Lid. 


32. RP | 

The Plaintiff comes by his Attorney, hic in Curia 
G. 2 ſe ulterius Nolle Proſequi : Whereupon 
Judg 


Retraxit before ſudg- 
ment as to one Defen- 
dant, releaſeth all the 
reſt : Otherwiſe after 


Judgment: 


Nolle Profequi as to one 
Defendant in Trover. 


Nolle Proſequi as to 
Retraxit by Attorney. 


Nolle Proſequi in Debt. 


ment was given, That the Defendant ear ſine Die, and no Amerce- 
ment upon the Plaintiff ; and upon Error brought, held erroneous; 


8 Rep. 58. as 


1. A Retrartt cannot be, unleſs the Plaintiff or 
Demandant be in Court in Perſon, and ſo the En- 


try is. 8 Rep. 58. 4. 1 | | 
2. ARetrarit is always of the Part of the Plain- 


tiff or Demandant; and a Departure in deſpight of 


the Court, on the Part of the Defendant or Tenant : 
And in the one Caſe, the Plaintiff or Demandant is 


— Retraxit muſt be in 
Son. 


It is a Bar to the 
intiff. 
Departure in 714. 
of the Court to the 
fendant. 


| barred; and in the other, the Defendant or Tenant : For the Plaintiff 
of Demandant ſhall have Judgment preſently: 8 Rep. 59. 4. 


G 


H 


I 


Allo the Plaintiff ought to be amerced, for this is 
ſtronger than a Nonſuit ; for that is only for a De- 
fault for Non-appearance ; but this is a voluntary 


Where the Plaintiff 
ought to be amerced. 


Acknowledgment that he hath no Cauſe of Action. Bid. 


In Caſes of Proceſs and Delay, which was for 
the Advantage of the Party, he fall not aſſign this 
for Error: But where a 4 —— is imperfect for 


What Errors may be 
aſſigned in Favour of 
the Plaintiff, and what 


want of a Miſericordia, or a Capiatur, it is an Er- not. 
ror not amendable. 8 Rep. 59. 4. 
An Action was brought upon ſeveral Promiſes; the Defendant pleads 
an ill Plea : The Plaintiff demurs, and before Judgment _ a 
olle 


Vol. II. 4 C 


8 
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Nolle P2oſequi. 


Nolle Proſequti to one of the Counts. Note, No Notice was taken that 
this Nolle Proſequi was entered upon one of the Counts before Judg- 
ment. 2 Lev. 34. Vide Walſh and Biſhop. 1 Cro. Car. 243. 


The King's Nolle Pro- 
ſequi ſhall not ſtop the 
Informer. 


Treſpaſs againſt two 
who plead feverally, are 
ſeverally found guilty, 
and ſeveral Damages. 


againſt him, and 


The King's Entry of a Nolle Proſequi, ſhall not A 
ſtop the Proceedings of the Informer ; neither ſhall 
the Nonſuit of the Informer be a Bar to the King. 
1 Leon. 119. Caſe 161. 

Treſpaſs againſt two, one pleads Not- guilty, the B 
other juſtifies, and both Iſſues found for the Plaintiff, 
and ſeveral Damages and joint Coſts aſſeſſed; then 
the Plaintiff enters a Nolle Proſequi againſt one, and 
takes Judgment againſt the other for Damages found 
the Coſts; and inſiſted upon for Error, That the 


Entry of a Nolle Proſequi before Judgment is a Releaſe to him, and 


The Nolle Proſequi be- 
fore Judgment is only a 
Diſcharge for him for 
whom it is entered. 


So where they ſever 


in Pleading. 


uaſi a Releaſe to both. Curia contra, It is not an 
abſolute Releaſe, but quaſi an Agreement that he 
will not proceed againſt the one; and as to him it is 
a Bar, but he may proceed againſt the other. So 
where they ſever by Pleas, there may be Proceed- 
ings againſt one, and a Nolle Praſequi againſt the 
other. Cro. Car. 239. and 243. pl. 4. Cro. Eliz. 


762. pl. 25. ſeems contra. See Title Judgment. 


Battery and Falſe Im- 
priſonment. 

Not guilty to the Bat- 
tery, juſtifies to the Im- 
priſonment, and Judg- 
ment that it was not 
good. 

Nolle Proſequi to the 
Not- guilty not entred. 

Quod eat inde fine die, 
How 1t is where there 
are two Detendants, and 
one pleads Non. cul. and 
the other ſpecially a- 
gainſt whom there is a 
gm and a Noelle 

roſequi for the other; 
and where the Action is 
only againſt one Perſon 
who pleads ſeveral Pleas, 


Before Judgment, 
Diſcharge. 


In Treſpaſs and falſe Impriſonment, the Defen- C 
dant as to the Battery pleads Not-guilty, and juſti- 
fies as to the Impriſonment ; and upon a Demurrer 
the Plea was adjudged ill; whereupon the Plaintiff 
took his Judgment, and entered a Nolle Proſequi for 
the Reſidue: And becauſe it was not entered, Quo 
eat ſine die, ſo as there was not any Diſcharge for 
the Defendant, it was alledged to be Error: But 
held, That where there are two Defendants, and 
one pleads Non cul. and the other another Plea ; 
where, upon a Demurrer, there is a Judgment for 
the Plaintiff upon the Demurrer, and a Nolle Proſequi 
for the other, there it ought to be ſine die, or elſe 
it is ill: But where it is againſt one, the Precedents 
are both Ways. Cr9. Fac. 439. pl. 11. See Hob. 180. 
| Df a Nolle Proſequi before Judgment. See Car- D 
thew 19. 

Where it is no Diſcharge, 3 Salk. 245. When E. 
and where it may be entered as to one, and the 
Proceedings go on as to the other Bid. 247. 


More Caſes touching a Nolle Proſequi. See Salk, 456. Comb. 8, 18, 


23, 39, 316. | : 


Nomine 


Nomine Pene. 


Demand. 
dee Rent. 


* 


Nomine Pœnæ is a Penalty incurr'd foꝛ 
not paying of the Rent at the Oay ap- Nomine Pore, what 
pointed by the Leaſe 02 Agreement fo2 5 
the Payment thereof. : 


In an Avowry for Rent, the Defendant avowed la Avowry for Rent 
for five Pounds Rent ſuch a Day, and twenty Pounds mand lad 1 jutig 8 
for a Nomine Pænæ, in not paying of it; but laid no Diſtreſs for a Nomine 
actual Demand of the Rent, * concluded his Fs. 

Avowry for the Diſtreſs of the twenty five Pounds. 

The Court here held, That the Avowry was inſufficient for the 7 
Pounds Nomine Pane, for want of a Demand; but held the Diſtreſs 
e for the five Pounds, and he had a Retorn. Averiorum adjudg'd to 

im thereupon. Hob. 133. See alſo 2 Lutw. 1157, 1161. 

B Mhere Rent is reſerved; and there is a Nomine | 
Pænæ for the Non-payment of it; there if the Rent There mull be 2 De- 
be behind, and unpaid, there muſt be an actual be > Diſtress for 4 Ne. 
Demand thereof made, before the Grantee of the mine Pere. 
Rent can diſtrain for-it: 21-Car. B. R. For the No- 
mine Peng is of the ſame Nature as the Rent is, and is iſſuing out of the 
Land out of which the Rent doth iſſue, and favours of the Realty. 
Hob. 82, 133. es 
C Uhere there is a Nomine of twenty-eight Shil- „Whether a Nomire 
lngs for every Day, the Queſtion was, Whether T2109 ey he 
there muſt be a Demand for every Day's Nomine dematided : Or one De- 
Pœnæ, or one Demand would ſerve for twenty Days _ | 44. ſerve for 
Or m_ Which they did not determine. Cro. Fac. ron 
617. pl. 7. | [23.5 

An Aſlignee is chargeable with a Nomine Pant Debt lies againſt an 
incurred after the Aſſignment, not before: Alſo Aſſignee for n. 
Debt lies for it without Demand of the Rent; but 5 . N. l 
a Re- entry for a Condition cannot be without a dition of — 


Demand. Moore, Caſe 486. 


here 
3 


284 Non Compos Mentis. 


What is 2 Nonine GQTUhere a Sum is to ariſe upon Non-payment of a A 
Pere, and what not. Collateral Sum, though mentioned to be Nomine 


Pænæ, and not of a Rent, it is not a Nomine Pænæ, but a Forfeiture 
or Penalty for Non- payment at the Time. Luru. 1136. 


| ge. 
Nonage, Se Infancy. 
Inſpetion. 


Non-clafm, See Fines fo2 Land. 


3 — K___ * * . 4 


Non Compos Mentis. 


Alignment. ) Tunatick. 
See 5Devile, Pzivy. 
Diſability, Will. 
Four Manners of Nor ERE are four Manners of N. B 
pp and what — ana; on compos 
1ſt, Jdeot, or Fool Natural. 4 Rep. 126. 4. 2 


p 28 One who was of ſane Memory, but loſt it by the Viſitation 
0 

3dly, Lunaticus, who is ſometimes of ſane Memory, and ſometimes 
not. 


ar bly, A Drunkard, 


2 4 2 And there is a Difference between an Ideot 2 D 
Non-ſane Memory. Natrivitate, and one of Non-ſane Memory ex Vi/i- 

tatione Dei: For an Ideot is known by his perpetual 
Infirmity of Nature from his Birth, for he never had any Senſe to con- 
tract with any Man: But he who was of good Memory and Under- 
ſtanding, and able to make a Contract, and afterwards becomes by 
Caſualty Non compos, he is not known to the World as well as a Na- 
rural Ideot is. 4 Rep. 124. b. | 


3 
It 


Non Compos Mentis. 


A Nan Ideot of full Age makes a Feoffment, then 


upon an Office found of his Ideocy, and that he 
had aliened his Lands; upon a Sci. fa. againſt the 
Alienee iſſuing out of the Petty-Bag Office, and this 


4x 4 K F A 

4 Jr 4 * _— * * 2 * þ — * 2 
5 * * 7 * 
ee 


- N \ 
ay 
- * 5 
on * A - v 
74 "of - 
a M—_— 
* ? * 
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An Ideot makes a 
Feoffineat, how to be 
avoided, Office found. 
Sci. Fi. 


Matter found, the Lands ſhall be ſeized into the King's Hand, and 


the Inheritance ſhall be reveſted in the Ideot. 4 Rep. 126. b. 


B Every Deed of Feoffment or Grant that any Per- 


fon of Non-ſane Memory made, is avoidable, and g, In ann a Feofiment, 
yet ſhall not be avoided by himſelf. Nano, thall be avoid- 
There are four Manners of Privities. 

C 1ſt, Pꝛivities in Blood, as Heir; and he may The four (creralMar- 
ſhew the Diſability of his Anceſtor, and avoid his ne of Privities, 
Grants, &c. 5 

D zal, Pꝛivities in Repreſentation, as Executors ln Repreſentation. 
and 1— and they may ſhew the Infir- 1. Ffate. 
mity of their Teſtator or Inteſtate : But Privity in 
Eſtate, or Privity in Tenure, as Lord by Eſcheat, In Tenure. 

G&c. cannot. 
E But if one Non compos levies a Fine, or ſuffers _ What As foall not be 


a Recovery, or acknowledges a Statute or Recogni- 


zance, neither his Heir or Executor can avoid them: Becauſe theſe are 
Matters of Record, and ſhall not be avoided by a nude Averment of 


Non ſane Memoriæ. 4 Rep. 124. 4. 125. 4. 


F Sane Memoꝛp for the making of a Will, is not 
can ſpeak, Yea or No; or 


hath Life in him; nor when he can in ſome Things 


always where the Party 


What is ſane Memory 
for the making of a Will. 


anſwer with Senſe; but he ought to have Judgment to difcern, and to 
be of perfect Memory, otherwiſe the Will is void. Moore, Caſe 1051. 


G A San Non c 
lony A for Treaſon he ſhall. 3 Rep. 


124. | 
H If an Ideot be ſued, he ſhall appear in Perſon ; 

and he who pleads beſt for him ſhall be admitted : 

But one Non compos Mentis muſt appear by Guar- 

dian, if under Age; and by Attorney, it of full 

Age: But yet as to Eſtates or Gifts made by them, 

they cannot by any Plea avoid them. 

i Although a drunken Man is Non compos Mentis, 
yet his Drunkenneſs ſhall not extenuate, but aggra- 
vate his Offence, as well touching his Life, as his 
Lands or Goods. 4 Rep. 125. 4. 

Dow, and in what Cafes Laches ſhall prejudice 
an Ideot or Nen compos, as to bar their Right of 
Entry. 4 Rep. 125. 4. 126. | 
L Tt is no good Plea for a Man to ſay, That he 

was of Non-ſane Memory at the Time of making 

of the Bond. Cro. Eliz. 398. pl. 4. 

Vol. II. 4 D 


K 


ſhall not loſe his Life for Fe- 


Not ſuffer fort Felony, 
but ſhall for Treaſon. 


An Ideot muſt appear 
in Perſon. 


One Non compos muſt, 
if under Age, by Quar- 
dian; if of Age, by At- 
corner. 


Drunkenneſs ſhall not 
extenuate, but aggravat: 
the Offence. 


Where Laches faail 
bar their Right of En- 
try. EE 


Non-ſane Memory is 
no Plea to 2 Bond. 


The 


A - * — 2 5 4 
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The Law gives th 
King the Cuſtody of the 
Body, Goods and Lands, 
of the Ideot. | 


Who ſhall. have the 


Cuitody. of their Copy- 
hold Lands. 34 


The King may take 
the Profits of the Lands, 
and all the Goods of one 
Non compos for his Main- 
tenance only. 


He that hath the Cu- 
ſtody of one Non compos, 
is accomptable as Bailiff. 


He cannot cut Trees 
but for neceſſary Re- 
pairs. | 


What muſt be done 
upon an Inquiſition of 
Lunacy. 


and this muſt be r 


Body, Goods and Lands of the Ideot; bit the 


eturned into the 


The Law gives the King but the Cuſtod ofthe A 


, 


Free- 
The King ſhall not have the Cuſtody of tlie I- B 
deot's Copyhold Lands; yet the Alienation; aftef 


the Office found, ſhall be avoided. 4 Rep. 126. 5. 


here a Man of ſine Memory betomes Non C 
campos, and afterwards aliens his Lands, Goods er 
Chattels, and he is afterwards found Non cbmpor, 
and that he had aliened, c. the King may protect 
him who could not protect hjmſelf! and take the 
Profits of his Lands, and all that he hath, where- - 


with to maintain him and his Family: But the King ſhall not take any 
of the Profits to his own Uſe. 4 Rep. 127. 


5 1118617 


He that hath the Cuſtody of a Man of Non-fane D 
Memory, is to have Nothing to his own Uſe; but. 
is accomptable as Bailiff to the Non compos, his Exé- 
cutors or Adminiſtrators : Alſo he cannot cut down 
Trees, but for neceſſary Houſe-boot, Plow-boor, 
Cart-boot, and to repair antient Pales. 4 Rep. 127.6. 

Jf a Man be found Non compos upon an Inquiſi- E 
tion of Lunacy, the Inquiſition muſt find what 
Lands and Goods he had at the 'Time of his be- 
coming Non —_— and what is become of them; 

etty-Bag Office in Chancery, in 


order to have Proceſs ſued out againſt the Parties who have thoſe Lands 


or Goods. 
Proof. 


1 


What Proof ſhall or ſhall not be allowed to F 


make a Man Non compos. Mod. Caſes in Law and 
Equity 59. ; 


ä ——__— 


— 
8 


Non Dampniſficatus, 


Non Dampnificatus, 
what. 


gce Condition. 
Pleas. 
Þis is a Plea to be pleaded to an Aﬀion & 
of Debt upon a Bond, with a Condition 
to ſave the Plaintiff harmleſs. 
3 


Where 


Non Dampnilicatus. „ 

A There the Condition of a Bond is to diſcharge Where the Diſcharge 

the Plaintiff, &c. then the Manner of the Diſcharge unt A = 

ought to be ſhewn: But if it be to ſave harmleſs generally. 

only, then Non dampnificatus generally is good 

enough: Bret and Awder, 1 Leon. 72. Or to free wx 

and keep harmleſs from all Coſts of Law-Suits. 5 Mod. 243. 

B The Defendant pleads, That libere &. abſolute, lo 10 plead Dir 

he acquitted him of the Bail; Ahis is no Plea: For charge 7-5 "* ata 

when one pleads ja Diſcharge, 'and-thats he fayed, { -/- 

him harmleſs he ought to He it, that the Curt 

may adjudge of it. But he may plead Non damp- And here Non damg- 

nificatus, without ſhewing of it. Cyo. Fac. 363. 8 80 

C Debt upon Bond, conditioned to ſave harmleſs, Where it is a good 

and diſcharge the Plaintiff from ſuch a Suit: Upon Plea. 

Oyer of the Bond, the Defendant pleads, That he 

had ſaved harmleſs, and diſcharged the Plaintiff, but did not ſay how: 

This is ill. But if he had faid in the Negative, That the Plaintiff was 

not dampnified, this had been a good Plea. Vide Bret and Awder, 

I Leon. and 2 Rep.'3, 4. Manſer's Caſe, and-March, 121. pl. 2co. 

D The Condition of a Bond was to free and fave ere te Con dit: 

harmleſs. The Defendant pleads, Non dampnifica- is to acyuit and dif- 

tus. The Plaintiff demurs; becauſe, where the charge, he muit fhew 

Condition is to diſcharge and acquit, the Defendant Þ%% #<4uined. 

ought, to plead in what Manner he hath acquitted, - 7 

Curia. Where a Condition is to fave harmleſs from all Suits in general, 

there the Defendant mult plead Non dampnificatus But where it is in 

a particular Suit or Thing, there he muſt ſhew how he hath ſaved 

hatmleſs, and diſcharged : But where a Suit is upon a Counter-bond 

Non dampnificatus is a good Plea. 8 V. B. R. 3 

E There the Defendant is bound to ſave the Obp- | 

ligee harmleſs from another, there he may plead Where Non dinpnif- 

Non dampnificatus : But where he is bound ad Ex- and et, 0 pleaded, 

onerandum the Obligee; there, in Debt upon the 

Bond, the Defendant ought to ſhew how he diſ- 

charged him. MKeihv. 80. b. : | 

F See other Caſes concerning pleading Non dampnificatus. Cro. Elizs 

I 56. | 

Cro. El. 253. Acton v. Hill. 2 Bul. 115. 
367. Botwrigbt v. Harvey. | 270. Codner v. Dalber. 
393. Hutchinſon v. Lewſon.| I Leon. 72. 
642. Bitten v. Downham. Owen 71. 
916. Bray v. Bacon. 1 Rol. Abr. 43 2. pl. 2. 

Cyo. Ja. 165. Alington v. Tearknen Stile 16. Wroth v. Elſey. 
339. | Lut. 669. Briggs v. Mend. 
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Non eft Fudlum, what. N 


How to plead where Tn every Caſe where a Bond is void, the Defen- B 
the Deed is void, and gant may conclude, that is not his Deed: But where 


. / 
ON eſt Fatum is a Plea to an Aﬀtort A 
8 upon a Bond, oz any other 
Deed. _—_ 


HR a Bond is voidable, he muſt ſhew the ſpecial Matter, 
and conclude, Judgment i a&ion'. 1 H.7. 15. B. 
and 17. 4. . | 

How to plead Non ef Debt upon Bond; the Defendant pleads, That C 

Fadum. Scriptum obligatorium prædict non eft Factum ſitum; 


this is naught : Becauſe in this Plea he ſaid, That it is Scriptum obliga- 
torium; whereas he ſhould have only ſaid, Scriptum prædict' non eſt 
Factum ſuum, without the Word obligatorium. © 


oY — in was made and delivered without a Date, and the 
his Plea, he owns it to Plaintiff put a Date to it, and ſo Non eſt Factum; 
* and upon a Demurrer held to be naught : Becauſe 
the Defendant confeſſes the Deed by ſaying, Fac- 

tum prædidl', and afterwards denies it; but he might have ſaid gene- 
rally, Non eft Factum. Cro. Elig. 800. pl. 51. 

we A. B. was bound in a Bond to one C. wy the E 

in a Bond by a wrong Name of F. S. and an Action was brought there- 
Name. upon againſt him, by the Name of A. B. He plead- 
| ed Non eſt Factum; and the ſpecial Matter was 

found and adjudg'd for the Defendant : Becauſe the Plaintiff ought to 
have ſued the Defendant by the Name by which he was bound, and 


to have declared upon the ſpecial Matter. 1 Leon. 453. 


A Bond 
3 


The Defendant pleads, Quod fuctum prædict D 
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Non eff Fattum. 
A A Bond is dated Novem. to. and fo. declared 
upon. The Defendant pleads Non eſt Factum; and 
found. that it was not delivered till the 18th: For 
the Iſſue being upon Non eſt Factum, it appears to 
be his Deed; but the Defendant 7 have helped 
* Himſelf by Pleading. Cro. Fac. 126. pl. 12: 
B Upon Non 7 Factum the Jury found, That the 
Defendant, and J. S. ſealed and delivered the Bond, 
and were bound jointly, and that F. S. is alive; 
but Judgment for the Plaintiff. Cro. Fac. 152. 
J. 15. ; , r 1 "Ow : 
8 Where a Deed is razed, whereby it becomes 
void, the Obligor may plead Non eſt Factum, and 
ive the Matter in Evidence; becauſe it was not 
is Deed at the Time of the Plea. 11 Rep. 27. 4. 
Moore, Caſe 98. Conn: OR 
D @Ulhere a Deed is altered in a Point material by 
the Plaintiff, or a Stranger without his Privity, be 
it by Interlineation, Addition, Razure, .or drawing 
of a Pen through any material Word, the Deed is 
void : But if the Addition be made by a Stranger, 
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Where a Bond is da- 
ted November 10. and 
delivered November 18. 
yet 


That the Defendant 
and J. S. who is yet 
alive, ſealed the Bond: 
It is found pro quer. 


: Where 2 Deed is made 
void by Razure, Non eff 
Factum is a good Plea. 


What Alteration of a 
Deed, and by whom, will 
make it void; and what 
_ 


. 


without the Plaintiffs Privity, in any Point, not appearing to the 
Court to be material; this ſhall not avoid the Deed. 11 Rep. 27. 4. 


Moore, Caſe 112 


} 


E Uhere a Deed ontains ſeveral Matters or Co- 
venants, if any of them be altered, this avoids the 


whole Deed ; for tho they are ſeveral Covenants, 
yet they are but one Deed. II Rep. 28. 6. 

F Mone but the Party, his Heirs, Executors, or 

— can plead Non eſt Factum. Lu w. 
7 5 | 

GC @Two are bound in a Bond, and the Seal of one 
of them is broken off; this makes void the whole 
Deed againſt both. 11 Rep. 18. 

1 In Debt upon Bond the Defendant pleaded Non 
eſt Factum, and afterwards, Relicta verificatione, 
confeſs'd the Action; the Judgment ſhall be Def. 
in miſericordia, and not Capiatur : For the Iſſue 
not being tried, but the Action confeſs'd, it ſhall be 
_ in Miſericordia. Cro. Face 420. pl. 11. and 64. 
ph. 2. 
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If one Covenant in 2 
Deed is altered, it avoids 
the whole Deed. 


Who may plead Non 
eſt Factum. 


Two bound in a 
Bond, the Seal of one 
is torn off, this makes 
void the Bond. 


Where Judgment 1s 


by Confeſlion after Nor 
eft Faqum, it muſt be in 


Ai ſericordia. 
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Non QObſtante. 


: Sce King's Gꝛants. 


Non Obſtante is a Licence to do a Thing, A 

A which at the Common Law might be 
done without it; but now (being re- 
ſtrained by ſome Ats of Þ ritattient) it 

cannot de done without it, Vaugh. 345, 346. 


Where the King's hen the King, by the Common Law, cannot B 
= vn pt 71 make a Grant, there a Non Ohſtantèe of the Common 
rs Law will not, againſt the Reaſon of the Common 

Law, make the Grant good: But when the King 
may lawfully grant by the Common Law, but the Common Law re- 
quires, that he be inſtructed that he be not deceived ; there a Non Ob- 
ſtante ſupplying of it, ſtands with the Reaſon of the Common Law. 

Rep. 35. b. 1 | | 
I ke e a voia CUhen the Words of the Grant are not ſufficient, C 
Grant good. ex vi Termini, to paſs the Thing granted, but the 

Grant is void; there a Non Obſtante cannot make 
the Grant good: As where the King grants Portion' Decimarum in L. 
nuper in tenura J. C. and F.C. was never in 2 of them; this 
is void, and cannot be made good by a Non Obſtante : But where Land 
is granted, which is in Leaſe for Life or Years, there, by the Grant of 

Tue Kine muft not be the Lands, the Words are ſufficient to make the Re- 
deceived irohis Grant Verſion paſs. But the Law requires, That the King 
be not deceived in his Grant; and this is ſupplied 

by a Non Obſtante. 4 Rep. 35. b. 36. 4. 

When the King is de- hen the King is deceived in his Grant, a Non D 
nm eu. Obſtante ſhall not help falſe Informations, and falſe 

1 p falſe Sug f 
geſtions. Suggeſtions. Cro. Car. 198. 

An Act for Confi- A Confirmation of the Grants by the*Queen, in E. 
mation of Letters Pa- all her Letters Patents, made fince the Beginning 
rents, made and to be | 
made by Queen £;za- of her Reign, or to be made for ſeven Years after, 
beth, for ſeven Years. of any Honours, Caſtles, Manors, Lands, Tene- 
3 ments, Hereditaments, &c. and that they ſhall ſtand, 
and be good and effectual in Law againſt her Majeſty, her Heirs and 
Succeſſors; and be conſtrued moſt beneficially rink the Queen, her 
Heirs and Succeſſors, Non Ob/?ante. 

3 Inp 


Non Ollſtante, what. 


Non Omittas. . 
A Any Miſnaming, Miſrecital and Non-recital of Ses che ſeveral Defects 
any "oa les, &c, or any Parcel thereof. — © Wg e 
Oz any lack of finding of Offices or Inquiſitions of the Premiſſes, 
or any Part thereof. 
Oz any Miſrecital or Non-recital of Leaſes thereof before made. 
Oz any lack of Certainty, miſcaſting, rating or ſetting forth of the 
yearly Value or Rents reſerved, of or for the ſame, or any Part thereof. 
Oz that the Premiſſes, or any Part thereof, is valued at more or 
leſs in the Patent than the yearly Value is. 8 
Oz the miſnaming or not naming of the Towns, Hamlets, Pariſhes 
and Counties, 
G ©! lack of the true naming of the Lands, or the Kinds arid Quali- 
ties thereof. 
O2 lack of true naming the Corporation. 
I Oy lack of Attornment, Livery of Seiſin, or miſnaming the Tenants 
or Farmers of the Premiſſes. 


Non Qmittas. 


K \ Non Omittas is a arit direfed to the. Von Omittas, what. 


Sheriff to enter into a Liberty, where | 

be hath made his Tarrant to a Batliff of a Liberty to 
| erecute a Pꝛoceſs, and he hath made no Return to him 
of what he hath done. Foz Liberties muſt not be pꝛivileged to 
Hinder oz delay the general Execution of Juſtice; and if they, oz 
their Yiniſters, do negle# their Duties herein, this Court, as 
the ſupꝛeam Court, may intermeddle, notwithſtanding their Pzi- 
vileges, to put the Pꝛoceſs of this Court in * the 
Law may receive no Dbſtruttion by them. 21 Car. 1. B. 


L A UUrit of Capias Uilagatum, Writs of Ouo 4 
Minus out of the . and all Writs I is y Say Dok Fw 
ſoever at the King's Suit, are of tlie ſame Effect as 
a Non Omittas; and the Sheriff may, by Virtue of them, enter into 2 

Liberty and execute them. | ES 

M The Clauſe of the Non Omittas is, 2 non mit- The Clauſe of the 
tas propter aliquam Libertatem (viz. of the Liberty 9 
to which the Sheriff hath made a Mandavi Ballivo 


qui nullam dedit Reſponſum) quin in eam ingrediatis & capias A. B. ft, 
* "A : 
Non Ponend. in Aſſiſis, ſee Juro2 and Juries, 


Non⸗ 


made at a Parliament 


Non=Reſidence. 
un is Non. Reli B an Act made 21 H. 8. cap. 13. ſect. 26. it 4 


dence. 


21 Þy, 8. cap. 13. 
Note, This Act was 


is enacted, That every ſpiritual Perſon who 

ſhall be promoted to any Archdeaconry, 

Deanery, or Dignity, in any Cathedral or 
Collegiate Church, or being beneficed with any 
— — Rinks ad- Parſonage or Vicarage, ſhall be perſonally reſident 
n at or upon his Dignity, Prebend, or Benefice, or 
one of them at the leaſt; and in Caſe he abſent himſelf wilfully for 
one Month together, or by the Space of two Months, to be accounted 
at ſeveral Times in any one Year, and reſides in other Places by ſuch 
Time, ſhall forfeit for every Default 10/. Sterling; one Moiety to the 
King, the other to the Informer. Sed. 26. | 


Who may be dif- 
charged of Non-Refi- 
dence, and who not. 

The King may licence 
his own Chaplains. 


What ſpiritua] Perſons, 
and for what Cauſe may 
be non-reſident. 


28 Y, 8. caps 13. 


What ſpiritual Perſons may be diſcharged of B 
Non-Reſidence, and what not. Sec. 28. 

The King may licence his own Chaplains for C 
Non-Reſidence upon their Benefices. Sect. 29. 
See another Act made 28 H. 8. cap. 13. what D 
ſpiritual Perſons may be diſcharged from Reſidence 
upon their Benefiees, and for what Cauſe. Sed. 
2, 3, 3. | 


T8 "hy — 


Nonſuit. 
(Cos. ) Volle Pzolequi, | 
See Damages. Summons and Se⸗ 

Declaration. verance. 


Nonſuit, what. 


Onſuit is when a Wan brings a perſonal E 
Action, and doth not p2oſecute it with 
Etfef, 02 elſe upon the Trial refuſes to 


ſtand a UGerdict; then he becomes nonſuited, which is recoꝛded by 


the Court, and the Defenvant recovers his Coſts againſt him. 
| 3 There 


Nonſuit. 
A Cbhere is a Difference between a Nonſuit and a x; 1 
L. ri a Nonſuit is always upon a Demand made — * — 

for the Plaintiff to appear, and he makes Default; | 
a Retraxit is when the Plaintiff is preſent in Court. A Rerraxir is a Bar 
of all other Actions of the like Nature, but a Nonſuit is not, unleſs in 
ſome particular Caſes; for it may be the Plaintiff hath miſtaken ſome- 
thing in. his Declaration, or that his Witneſſes who ſhould prove his 


Action are not preſent. 

B A Nonſuit in an Appeal of Murder, Rape, Rob- 
bery, ec. after Appearance is peremptory, and this 
is in favorem Vitæ. Co. Litt. 138, 139. 


C Jn real or mixt Actions, the Nonſuit of one of 


the Demandants, is not the Nonſuit of both; for 
he which makes Default ſhall be. ſummoned and 
ſevered : But e r, 
Nonſuit of one P aintiff is the Nonſuit of both, un- 
leſs in ſome Particulars. Bid. 

D @Qpon a Trial when the Jury comes to deliver in 
their Verdict, and. the Plaintiff is called to hear the 
Verdi&; if he do not appear after he is thrice cal- 


is to 


in perſonal Actions, the 


In Appeal of Murder, 
Sc. Nonſuir after Ap- 
pearance is peremptory. 


In Actions real or 
mixt, Nonſuit of one 
Demandant is not the 
Nonſuit of both. 


Method of nonſaiting 
the Plaintiff on a Trial. 


led by the Cryer of the Court, he is to be nonſuited, and the Nonſuit 
be recorded by the Secondary, by the Direction of the Court, at 


the Prayer of the Defendant's Counſel : Hill. 21 Car. B. R. For the 


the Client. | 
E The Court cannot compel the Plaintiff to appear 
and ſtand a Verdict; but if the Plaintiff appears, or 
his Counſel, or Attorney appears for him, he can- 


not be afterwards nonſuit, but the Jury muſt deliver in their Verdict. 


F The King cannot be nonſuited, becauſe in Judg- 
ment of Law he is always preſent in Court; but 
His Attorney General may enter a Nolle Praſequi. 
G See where the Plaintiff may enter a Nolle Pro- 
ſequi for one Part of his Action, and proceed for 
the other Part. 1 Saund. 27. | 

H . After a Demurrer joined, if the Court gives a 

Day over, the Plaintiff may be nonſuit; for the 

. Plaintiff is then demandable. Cy. Lit. 140. 4. 

1 After a 

may be nonſuited, becauſe it is but an interlocutory 

Judgment; but after any other Verdict whereupon 

a final Judgment is to be given, he cannot. 

K ._ When a Plaintiff is Nonſuit, if he will again 
Yroceed. in the ſame Cauſe, he muſt put in a new 
eclaration, and cannot proceed upon that Decla- 

ration, whereupon he did proceed in the Cauſe, 


and wherein he became nonſuit: 22 Car. B. R. 


Judgment quod competet, the Plaintiff 


ourt will not order it to be recorded, except the Counſel pray it for 


The Court cannot 
compel the Plaintiff to 
ſtand a Verdict. 


F 


Why the King can- 
not be nonſuited. 


Where the Plaintiff 
may enter a Nolle Proſegui 
for Part, and proceed for 
other Part. 


When Plaintiff may 
be nonſuit after Demur- 
rer joined. 


When after Judgment 
guod ons Ts 


What the Plaintiff 
muſt do to proceed in 
the ſame Cauſe after he 
is nonſuit. 


16 Apr. 1650, B. S. For by his being nonſuit it ſhall be intended Bo 
e 
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Nonkuit. 


he had no ſuch Cauſe of Suit as he declared in 3 and ſo that Declaration by 


is void, and he hath no Day in Court. 
King of Spain has 

deen nonſuit in Ex- 
land. | 


and ſtand to the Rules and Orders of the Court wherein he prefers his 


Action. 


If the Plaintiff will 
not proceed as he vught, 
Defendant may nonſuit 
him. 


Though Plaintiff do 
not appear when called, 
to hear the Verdict, 
yet if he appear before 
the Nonſuit be record 
ed, the Court may take 


, 


The King of Spain hath been nonſuit in. Eug- A 
land: Mich. 22 Car. B. R. And this ſtands wit 
Reaſon; for if a foreign Prince will take the Be- 
nefit of the national Laws here, he muſt proceed 


It the Plaintiff will not proceed upon his Decla- B 
ration, as he ought to do by the Rules of the 
Court, the Defendant may nonſuit him. Mich.1649. 
B. S. Quere. | | 

Although upon a Trial the Plaintiff be called C 
to ear the Verdict, and do not appear to hear 
the Verdict when he is called, and thereupon 
the Court dire& the Secondary to record the Non- 
ſuit; yet if afterwards the Plaintiff do appear be- 


fore the Nonſuit be aQually recorded, the Court 


may proceed to take the Verdict: Trin. 1651. B. S. 
For it is not a Nonſuit until it be recorded by the Secondary, and then 


it is made Part of the Record, and is in 
againſt the Plaintift. 


If Plaintiff be not 
ready at the Trial when 
the Jury is ſworn, the 
Court may nonſuit him. 


ſtaid a while in E, 


Action. 


The Statute 23 
the Defendant Coſts, 
where the Plaintiff or 
Demandant can have 
them. 

4 Jac, I. cap. 3. 


Cauſe any farther; 
xpectation of his coming, and making good his 


e Nature of à Judgment 


I the Plaintiff be not ready at the Trial when D 
the ſury is called and ſworn, the Court may call 
him nonſuit. By Rolle Chief Juſtice. 1651. B. &. 
For it ſhall be intended he will not proceed in his 
yet ſometimes the Court hath 


See an Act 4 Fac. 1. cap. 3. entituled, An Ad E 
to give Coſts to the Defendant upon a Nonſuit of the 
Plaintiff, or Verdict againſt him, wherein there is 
a general Clauſe, That in all Cafes where the Plain- 
tiff or Demandant may have their Coſts, in caſe 


udgment be given for them : So alſo may the Defendant againſt the 
laintiff or Demandant, in caſe he is nonſuited, or a Verdict found 


againſt him, 


Where the Tenant 
or Defendant ſhall pay 
Coſts, and where not, 
according to the Judge's 
Certificate. 

42 5 Innz. For A- 


' menament of the Law. 


That the Defendant or Tenant in any Action, F 
or for any Plaintiff in Replevin, with Leave of the 
Court to plead as many Pleas as he ſhall think fit: 
And if ſuch Matter ſhall, upon a Demurrer, be 
judged inſufficient, Coſts ſhall be given. Or if a 
erdi& be found upon any Iſſue, for the Plaintiff 
or Demandant, Coſts ſhall be given, unleſs the 


Judge who tried the Iſſue ſhall certify, That the Defendant, Te- 
nant, or Plaintiff in Replevin, had 
Matter, 

9 


a probable Cauſe to plead ſuch 


-- 
-- * f 
* 4 „ YZ 
3 * 


A 


B 


Honluit. = 


By the Statute of 13 Car. 2. cap. 2. Sell. 2. Nonſuit for not de- 


Sect. 3. it is enacted, That upon an Appearance to claring in two Terms, 


be entred with the reſpective Officer at the Return 
of the Writ, Bill, or Proceſs; if the Plaintiff doth ge T Se.. 
not deliver a Declaration. againſt the Defendant, in 
ſome Perſonal Action or Eje&ment: for Lands, before the End of the 
next Term following, then a Nonſuit ſhall be entered againſt ſuch 
Plaintiff, and the Defendant ſhall recover his Coſts. 

Where a Perſonal Action is againſt two Defen- An Action againſt 
dants, if they plead ſeverally, and the Plaintiff be- zh, de pred nie 
comes nonſuit as to one, before he hath judgment nonſuit as to one, be- 


againſt the other, he ſhall be barred againſt. both: fore Judgment againit 


by - 


9 
* 


But where there is but one Defendant pleads to Iſſue i e Tens uot 
as to Part, and demurs to the other Part, the Plaintiff may be nonſuit 


as to one, and proceed for the other. Hob. 180. 


. The Difference between a Nonſuit and Retraxit. Nonſuit andRetraxit. 
3 Salk. 344. | | | 1 5 


In Treſpaſs againſt four, there can, be but one regel. 
Nonſuit for want of declaring. ' Bid. 5555. 
A Non Proſs may be entered as to one Defendant When to be enter'd. 


after an interlocutory Judgment; but not after 


final. Bid. 


F here a Defendant files Bail without an Arreſt, Rail 


the Plaintiff may be Non Proſs'd. Bid. 


G Ina Quare Impedit a Nonſuit after Appearance que Inpedit.. 


I 


K 


is peremptory. Salk. 559. | © gs 
So it leems in an Appeal, but Nonſuit therein Appeal. 
before Appearance is not tory. bid. 64. 
In Eje&ment againſt Fe if ſome confeſs Ejectment. 
Leaſe, ec. and others not, the Plaintiff may pro- 


eced as to the former, and be nonſuit as to the latter. 
3 6 ——rvrv — — ODE Ie non. 
Where ſeveral Defendants ſever in their Plea, Several Defendants, 


A Diſcharge by Nolle Proſequi on an Indictment Indiqment. 


cution. Did 456. 5 : 
See the Forms of entring Non Proſe. bid. 
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DR. Tenure is a Plea in Bat. Per Curiam. A 
* what. Ng, od. Rep. 2 5 i Þ ; 
How to Non- Then the Tenant 1 Non-Tenure of the B 
Toons of Face, art, and of Whole, he needs not ſay who is Tenant : But if he 
| 4 pleads Non-Tenure to Part, he muſt ſet forth who is 
.-- Tenant, 1 Mod. 181. 
| When in Bar, when That the Plea of Non-Tenure is when in Bar, I 
in Abatement. and when in 2 Ibid. 2 Sh 1.5 
Non ⸗Tenure in Part, or in the 0 ö is not D 
| {Nor plea er pleadable after Imparlance. 3 Lev. 55. 
5 In a Formedon againſt Baron and Feme, the Ba- E 
The Feme received ron pleads Non-Tenure; and found for the Deman- 


in a Formedon after 
Non-Tenure pleaded by dant ; and now the Feme comes, and prays to be 


1 againſt the received upon the firſt Plea of the Baron, who 
"I pleaded Non-Tenure, when ſhe might have traverſed 

the Gift; and'he brought a Writ out of Chance mig Attornato- Reci- 

piendo for the Feme, and it was receiv'd. Cro. Eli iz 826, pl. 30... 


- Non-uler, See Forfeiture, 
Not-guilty, Sec * 


— 


Atceptante.) ( Leaſe. | 
See Alignment. o Pꝛoviſo. 
Covenant. Trial. 


Both Plaintiff and T HE Plaintiff and Defendant are both F 


AHT bound at their Peril, to take Notice of 


neral Rules of Practice; the general Rules of Practice of this 
OO CO Court ; but if there be a ſpecial particular 
PE Rule of Court made for che Plaintiff, or for the 


ticular Rules, 
Defendant, he for whom the Rule is made, ought 
1 to 


* "bt, 
bf 
„ — 
* _ 
FL 
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to give Notice of this Rule unto the other; or elſe he is not bound 
generally to take Notice of it, nor ſhall be in Contempt of the Court, 
although he do not obey it: Paſch. 24 Car. B. R. For general Rules 
are the general Practice of the Court, whereof every one mult take 
Notice, that. hath to do there; but particular Rules are made upon 
particular and extraordinary Matters happening in the Proceedings, 
upon the Motion of one of the Parties made to the Court, of which 
the other may be ignorant, and therefore is to have Notice of them 


given unto him: 
A The Court is bound, ex Officio, to take Notice of | 
all Matters which do appear upon the Record de- | What the Court is 
pending before them, but of Matters dehors, viz. of, «x Geb, and what 
To ſearch the Almanack for Days, and to compute not. | 
Times mentioned in the Record, they are not 
bound, ex Officio, to do it. 21 Car. B. R. 24 Car. B. R. 
B Notice need not be given, where the Perſon : 
to res the Act is to be done, is certain. WP N ot 
I Le Us 4 - 5 ; certain. þ 
C That Notice ought to be given of executing a Mut be given of exe 
Writ of Inquiry of the Value of the Land, upon a wing 2 Writ of In- 
Grand Cape. 3 Lev. 409. GL CN EY YG: 
D The Courts of Weſtminſter will take judicial No- _—_ ons of 4 
tice of the Order and Proceedings ef Parliament, cial Notice of - Meu 
and their Committees. 1 Saund. 133, ders and Proceedings in 
x axllament. 
E The Court is not bound to take Notice of the Court not bound to 
New Style, but of the Old Engliſh Style: 21 Car. ee of the New 
B. R. For the Old is that whereby all Accounts in 


the Common Law are guided, and not M the New which is Foreign, 


and goes 11 Days before the Engliſh Style or Account : The Old Style 
is called the Fallon Account, I the New Style is called the Grego- 
rian ; the former was made in the Time of Julius Ceſar the Emperor, 
the latter in the Time of Pope Gregory XIII. 

F The Common Law doth not take Notice of the 8 ig — 
Intentions of the Party to do any unlawful Act, ex- 5 
cept it be in Caſe of High Treaſon : Trin. 22 Car, Act; except in High 
B. R. For Man's Law is to regulate the Words and Treaſon. 


22 of Men, and not the Thoughts, of which it cannot have 


onuſance; but God's Law extends to the Thoughts, and tends to 
the Regulation of them alſo. 9 Ws | # | 
© Ik a Declaration be engroſs'd, and put into the When Defendant's At- 
Office, although it be not filed, yet is the Defen- ie mult rake Nonce 
dant's Attorney bound to take Notice of it : Mich. 
22 Car. B. R. For it is the Duty of the Plaintiff's Attorney to 
put the Declaration into the Office, and the Officer in the Office 1s to 
tile it; and though it be filed, yet may the Defendant's Attorney 
take a Copy of it. e _” 
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3 58 | Notice. 


None is bound by the Law to give Notice to A 
r — 22 another of that which that other Perſon may other- 
inform himſelf of. wiſe inform himſelf of: Mich. 22 Car. B. Ex- 
| cept he tie himſelf by ſpecial Covenant and Agree- 
ment to do it; for the Law will not put an unneceflary Trouble upon 
any Man without his own yn 0 8 
. No Man who is a Stranger to a Deed, that hath 
is ry gn an Eſtate by way of Render, or otherwiſe, ſhall 
forfeit his Eſtate with - forfeit or 1 his Eſtate by Virtue of any 
OE Proviſo in ſuch Deed, unleſs he hath Notice of it. 
„ 8 Rep. 92 _ 2 i | 
Needs not be given @Uhere a Man is bound to do a Thing by his C 
of what a Man is bound Gyn Bond, there needs no Notice, becauſe he hath 
I obliged himſelf by his own Act to do it; but No- 
tice muſt be given of ſecret Things, or Things to be done by a third 


Perſon. | | 
Tf one do commence an Action in this Court D 


BR. an Pan ifr pro- againſt another, and joins Iſſue, and yet doth not 


eeeds not to Trial in a proceed to a Trial in his Action, by the Space of a 
2 — sive 2. whole Year next after he began his Suit, he ought 
8 afterwards, by the Rules of the Court, to give the 
Defendant one whole Term's Notice that he will try his Cauſe, before 
he procecd to a Trial therein: Mich. 22 Car. B. R. For his Delay might 
give Occaſion to the Defendant to conceive, that he intended to let his 
Action fall, and ſo to neglect to make Proviſion for his Defence at the 
Trial; and therefore it is but Reaſon that he ſhould have more than 
ordinary Notice in an extraordinar — N Ss 4 k 
5 Tf Notice of Trial be given in London or Mid. 
rn dle ſex, and not tried that Sitting, the Plaintiff may 
| | try it the next Sitting, upon two Notice ; but 
if not tried at the next Sitting, then new Notice is to be given as at 
the firſt, viz. eight Days. Per magiſtrum Liveſay, & al, ec. Paſch. 
21 Car. 2. . 
| JF a Cauſe doth continue four Terms, without F 


WY pation Four Proſecution before Iſſue joined, the Defendant is to 
curion ; Defendant ſhall have a Term's Notice to plead, ec. before Judg- 
have a Term's Notice ment can be entered by Default; if after Iſſue 
to plead. joined, a Term's Notice of Trial. id. 


Notice of Trial muſt Ik Notice for a Trial be given to the Defendant G 


| be given to Defendant, himſelf, or to his Attorney, this is good Notice but 


or his Attorney; but jf Notice be given thereof to the Counſel of the 
* N Defendant, it is not a good Notice: Hill. 22 Car. 
3 B. R. For Counſel are not bound to take Notice of 
ſuch a Warning for a Trial, nor to give the Client Notice thereof: And 
it may be, though one have been formerly of Counſel with the Defen- 
dant in other Buſineſs, or in the Cauſe to be tried, yet he may not be 
of Counſel at the Trial; nor is it the Part of a Counſellor to ſolicit his 


Client's Buſineſs. Simile, 3 Fulii, 1650. B. 8. 8 
Ao The 
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A. The Plaintiff and Defendant are both bound to ; 8 
take Notice of ſuch Rules of the Court, as do con- —ꝗ 1 3 
cern the Proceedings of their Cauſe, at their own tice of ſuch Rules of 
Perils: Hill. 22 Car. B. R. For if they know them — of chat 
not, yet they may inform themſelves by their Coun- Cauſe. 
ſel and Attornies : But this is only to be underſtood = 3 
of the general Rules, and not of particular Rules made upon the M 
tion of either Party; for of ſuch Rules there ought to be Notice given 
to the Party concerned, by the other for whoſe Advantage the Rule is 
made. 1 — 24 Car. B. R. . 
B @TUhen Counſel are to argue a Matter in Law in When a Matter of 
Court, the Judges ought to have Notice thereof 33 oo _ 
given unto them before the Day, except it be where Day's Notice of it. 
the Court have appointed a ſet Day for it: Or if 
there be not ſuch Notice given, then the Cauſe is to be put in the Paper 
of Cauſes, that it may come on in Courſe to be ſpoken unto : Paſch. 
23 Car. B. R. And by putting it in the Paper, the Judges have Notice; 
for they have a Paper of the Cauſes to be ſpoken to in Matter of Law, 
the Day before they be ſpoken to, by the Officer of the Court. 
C Ik the Plaintiff or his Attorney do give Notice  . _..... 
unto the Solicitor of the Defendant, that he intends i, tl Solicitor 
to try his Cauſe at ſuch a Time; this is a good 
Notice of the Trial, although it be not given unto the Defendant nor 
his Attorney : Paſch. 23 Car. B. R. For it is the Duty of the Solicitor 
to inform his Client of it ; and if he do not, it ſhall be accounted the 
Folly of the Client to entertain a Solicitor that is ſo careleſs in his 
5 1 — this yr gs a no 71 17 in the Plaintiff. 

The Plaintiff may, if he pleaſe, give the Defen- Ow —_ 
dant Notice wax b A to 1 his Cauſe, Notice of Trial 1 
the ſame Day that he hath joined Iſſue with the De- ſame Day he joins Iſſue. 
fendant in the Cauſe to be tried betwixt them. 

It the Plaintiff gives the Defendant Notice of If Plaintiff gives No- 
Trial for the Aſſizes, and doth not proceed ac- ice of Trial ar the AC 
cordingly, he muſt before he tries his Cauſe give ce, he oh phone E 
- new Notice. : . | Loa : Notice. 

It one be bound by the Rule of the Court, to 

give unto another perſonal Notice of a Thing, it is RA AJA 
not ſufficient that Notice be left at the Dwelling- Notice left at the Houſe 
houſe of the Party: Mich. 23 Car. B. R. For perſonal . not ſuffeient. 
Notice is Notice given to the Perſon of the Party 

himſelf, and not to another, or at the Dwelling-houſe of the Party; for 
Notice may be given there, and yet the Party may not know it: And 
uſually where perſonal Notice is to be given for the Party to do a 
Thing, it is very penal to him if he do it not. + 

G It is ſufficient upon an Action of Treſpaſs and Declaration in Eject- 
Ejectment brought to try the Title of Land, if the nt 8 1 = 
Tenant in Poſſeſſion of the Land have a Copy of cient without Notice to 


the Declaration in Ejectment delivered to him or the Owner of the Land. 
1 8 his 
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his Wife, although he be but an Under-Tenant of the Land, and altho' 
no Notice thereof is given to the proper Tenant, or to the Owner of 


the Land whoſe Title is concerned: 23 Hill. Car. B. R. and Paſch. 


24 Car. B. R. For the Poſſeſſion of the Land is only recoverable in 
this Action, and that doth chiefly concern the Tenant in Poſſeſſion of it; 
and it is he properly in Law that is to defend the Title. 

| A Clerk of Commiſſioners of Sewers is ſuch a A 
N takes Not Clerk as the Law takes Notice of. Hul. 23 Car. B. R. 
the Commiſſioners of For he is an Officer appointed by Act of Parliament. 
Sewers. Q. Vide the Statute. | | 


If the Panel of the Ik the Panel of the Jury impannelled to try a B 


Jury be returned and Cauſe be returned, and the ſame be afterward altered 


then altered, the Tar'y or changed before the Trial, the other Party ought 
ue to have Notice of it, otherwiſe it is a Surpriſal of 
the Party: Paſch. 24 Car. B. R. For he may not by that Means be 
prepared for his Challenges, nor to prove them. 

CES. Ik the Plaintiff give Notice to the Defendant for C 
tick Plaintiff give No, a Trial, and there is no Jury returned to try the 
Jury be returned, he Cauſe, ſo that the Cauſe cannot be tried at the Da) 
dun eden, appointed, if the Plaintiff will afterwards try his 

TELE Cauſe, he muſt give the Defendant new Notice of 
this Trial: Paſch. 24 Car. B. R. Elſe the Defendant cannot be able to 
know againſt what Time he muſt attend to make his Deferice ; and 
there was no Default in him that the Jury did not appear. 3 

By the Courſe of the Court, the Defendant ought D 
There 8 have eight Days Notice, excluſive of the execu- 
as Nene ting of a Writ of Inquiry of Damages, as upon 
Ie CXEC 8 2 TIt . 
of Inquiry. a judgment by Default, Inquiry of Aﬀets, Gc. 
Tin. 24 Car. B. R. That he may prepare to give 
Evidence to the Jury that are to inquire the Damages for the Mitiga- 
tion of them, p , 2. 

Thhis Court is not bound to take Notice of Or- E 
l. Notiere bound 8 ders made, and of Things which are done at the 
done at the Aſſizess Aſſizes, although it be by a Judge of this Court; 

betcauſe he acts not there as a Judge of this Court: 
Mich. 24 Car. B. R. For the Juſtices of Aſfize, ec. do act by ſpecial 
Commiſſions, and not as Judges of the Common Law of any of the 
Courts at Meſtminſter; but the Manner is upon an Order 4 at the 
Aſſizes, to get it drawn up by the Clerk of the Aſſizes, and to move 
the Court the next Term to have it made a Rule of Court; and when 
that is done both Parties ſhall be bound by it. . 
END Mhen either the Plaintiff or Defendant doth in- E 
; „ tend to move the Court in any Matter which may 
they intend to move, prove diſputable, the Party that thus intends to 
and when. move, ought to give Notice to the other Party, 
that he doth intend to move the Court in it, and 
to expreſs for what he will move, and when: Mich. 1650. B. S. That 
he againſt whom the Motion is to be made, may not be ſurprized, but 
may 
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may have Time to provide, and may attend tlie Court to defend him- 
ſelf, and anſwer the Motion, which the Court will give him Time to 


do; ſo that if ſuch Notice be not given him; the Motion will be to 


1 


* 


no Purpoſe as to the deciding of the Difference in Queſtion. 

he Plaintiff do give unto the Defendant No- Notice before 1.4 
tice for a Trial, before Iſſue joined in the Cauſe ; joined, is not good. 
this is no good Notice: Hill. 1649. 5 Feb. B. Sg. + © 
For before Iſſue joined, there is nothing to be tried; and ſo this is a 
vain Notice, and to no Purpoſe ; and ſo the Party, if he ſhould attend 
upon ſuch Notice, might loſe his Pains and Coſts. | 


B There cannot be any Motion made for a Trial at No Motion for Trial 


the Bar, until Iſſue is joined; for until Iſſue joined eee — 


there cannot be any Venire regularly made. 


C Tf the Plaintiff, carry down his Cauſe to be tried It Sen N #06 


at the Aſſizes, and it be not then tried by his own ue at the Aſſzes for 
Default, but for want of Time; it will not be ſafe Plaintiff will bring " 
for him to W it down again - 0 Aſſizes, _—_— 5 — 
to try it, without giving of the Defendant new Not 7 
Notice of this Trial: allo if he do not bring it R 

down to be tried at the next Aſſizes, and yet will try it at another 
Aſſizes after that, he muſt give the Defendant new Notice before he 
try it: Paſch. 1650. Paſch. 1656. between Aſtue and Landye, 
6 Maii, B. S. For the Defendant may doubt whether he will 
try it or no, having deſiſted ſo long from trying it, and ſo might 
be ſurprized, if he ſhould not have new Notice of the Trial; or 
elſe be put to needleſs Trouble and Charge in attending, in Caſe 
1 28 not try it; and the giving of new Notice is very little 

rouble. | | 


D It is a ſufficient Notice for the Plaintiffs Attor- = Plaintiff's Attorney 


E 


F 


ney to tell the Defendant's Attorney, That he hath no, ey * WM 


put in a Declaration into the Office againſt his lodged a Declaration in 
Client; and he is not bound to give him a Copy of the Office. 
it: 13 Nov. 1650, B. S. For there he may take a 
Copy of it; but uſually they do deliver Copies to one another of the 
Declarations and Pleadings in their Clients Cauſes, and it is very rarely 
omitted, ſo that now the Attorneys do expect it. wy 
Eight Days Notice is ſufficient to be given fora _ Eight Dag Noties of 
Trial to be had at any Aflizes in England, although j& 2 me ales my 
the Defendant live in any Place in England. 
Ik one be bound by an Aſſumpſit generally to do If 4. be bound genes 


ficient all over England. 


a2 Thing to another, he to whom the Promiſe is ab. to do a This to 


a | ＋ wo | 4 . ＋ B. B. muſt give Notice 
made, muſt give him Notice when he will have him hen he ll have it 


to do it, becaule it is in his Election when he will done: Bur if 4, pro- 
have it done; but if he promiſe that another Perſon OE pow —＋ = 
{hall do it to him, there he to whom the Thing is cure it to be done at his 
to be done, is.not bound to give Notice to that Peril. 5 
other Perſon when he will have it done, but the f 
Party muſt procure it at his Peril: 13 Maii, 165 1. Paſcb. B. R. For it 
Vol. II. 4 H | may 


— —————————ů— % ˙—k4— — 
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may be he may not know that other Perſon, and there is no Privity 
of Contract between them Fo, as 73 50 is 3 67 120 1.550 we | 
See in the 2d Part of Inſtructor Clericalis, for the A 
4 W tad — — of Notice, Requeſt . Demand, upon A 
uUmMmpſils | | \ | 
Where the Heir muſt þ See alſo Xeble's Tables, where Notice ought to B 
have Norice of his Fa- he given to the Heir, of his Father's Will. 1 Lutw, 
ther's Will. 804, 80g. 
Need not give Notice Motioe is not neceſſary to be given of an Aſſign- C 
of Aignments by Con ment by Commiſſioners of Bankrupts, Id. 456. 
After a Ne recipiatuy After a Ne recipiatur is entred into the Judges D 
entred, the Plaintiff in Book, ſo that the Cauſe cannot be tried at that 
ve new Note of Time, if the Plaintiff will try his Cauſe afterwards 
Tia at another Time, according to fair Practice, he 
| ought to give the Defendant new Notice before his 
Trial; But in Strictneſs of Practice he is not bound to give new Notice of 
it; for the firſt Notice is to ſerve for all that Term, and a Ne recipiatur 
ſerves only to hinder the Trial for that Day, whereon it was ſet down 
in the Judges Book to be tried ; and it may be the Plaintiff would have 
tried it at that Day, had not the Ne recipiatur been entred to hinder 
him. Trin. 1651. h. S. This is to be underſtood of Cauſes that are to 
be tried by the Judges every Term, and ſome Days after the Term in 
London and Middleſex, and not of Cauſes to be tried at the Afſizes = 
| One is not bound to give Notice to another of a E 
1 8 Rule of Court made againſt him, except Part of the 
the Rule itſelf order it. Rule be, that Notice ſhall be given unto him of the 
Rule: Trin. 1651. B. & For it is intended that his 
Attorney or Solicitor was in Court when it was made, and that he did 
take Notice of it from them; or elſe that there needs no Notice in the 
Caſe, becauſe that the Party ought to have done that which he was 


ordered to do without the Rule made in the Caſe. 
IF a Teal be dene Ik one give Notice of a Trial to the Defendant, F 


longer than one Term and yet doth not iv An Cauſe at the Day appointed, 
—_ by doth defer his 'Trial for longer Time than one 
before Tri Termafter if after that he will try it, he muſt 
given al. . 7 . ; + * 4 
& give a whole Term's Notice before his Trial; but 
if he try it the next Term after, there needs no new Notice; for if 
the Plaintiff try it not, then the Defendant may try it by Proviſo. 
Defendant muſt give If the Defendant will try the Cauſe by Proviſo, G 
the Plaintiff * he ought to give the Plaintiff due Notice that he 
me wil try the Cauſe bY will try it, and may not take the Advantage of the 
| Notice formerly given by the Plaintiff. 1654. B. & 
Becauſe it lies in the Election of the Defendant either to try the Cauſe 
by Proviſo, or not to try it; and the Plaintiff cannot preſume he will 
54 being Defendant in the Action, except the Defendant give him 
ice that he will try it. | 
It 
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A Ak one give Notice to a 


B 


C 


D Notice given in the Night of a Robbery 


E It is not neceſlary to give Notice of a Robbery Notice of a Robbery 


F here an Act is to be done by a Stranger and 


H Notice is not to be given ſo ſtrictly upon a Co- Notice is not to be 


[ 


But where one may take Notice and not the Where Notice is ne- 
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the Court nene Thing, unh eig him in what; and fr dg 15,90 
rt in one Thing, and tells him in what; and E 
at the Time he moves the Court in another Matter, 1 —_— as 
and not in that whereof he gave Notice- that he — V8 I 
would move the Court in; this is not good Notice fen: o aufder the Mo- 
of the Motion, but the Court will give the Party 1 
farther Time to anſwer the Motion: By Rolle Chief | 
Juſtice; for by ſuch deceitful Notice, the Party concerned cannot pre- 
to anſwer the Motion, and ſuch Nqtice is accounted no Notice. 
This Court is not bound, e Officio, to take No- 11 | 
tice of private Orders made at the Council Table: . Nate dr urg ts 
By Rolle Chief Juſtice : For they are Matters but of Ordets of | 
particular Concernment, and not Matters of Law 
or publick Buſineſſes, whereof, as Judges, they are to take Notice. 
In the Caſe of Ang and Ning, Paſch. 1659. It |. 1 
was held by the Court, That if the Plaintiff do wrong Notice of Fial 
give wrong Notice of a Trial, and after that gives and after gives a right 
a right Notice, but not timely enough, according to ,; 1 
the Rules of the Court; this is not a good Notice, 
for the firſt Notice is not taken for any Notice. 


5 
: 


e 
Party robbed, with an Intent that Hue Ars Cry 
ſhould be made after the Felons, is good Notice 
according to the Statute, if it be given in convenient Time after the 
Robbery was done. By Rolle Chief Juſtice : For it may be it could not 
be given ſooner. 


in the Vill that is next within the Hundred where 372 = 2 Vill out of 
the Robbery was done; and unto that Place wherr 8 
it was done; for if the next Vill be out of the 3 
Hundred, yet Notice given there is good Notice, according to the Sta- 
tute of Wincheſter. Vide the Statue. Vid. Tit. Hue and Cry. 


not by the Plaintiff, the Conuſance thereof lies as 5 . re g AR ito be 
well in the Notice of the Defendant as of the Plain- Plak 7 > 
tiff; and therefore the Plaintiff need not lay a No- sive Notice. 


tice. Cro. Face 492. pl. 3. 494. Oo. Car. 132. ph. 7. 
other, there Notice is neceſſary. Latch. 15. 


venant as upon a Bond, which is Point of Forfei- n de ft upoa 
ture. Cxo. 2 391. 
Ik an Agreement be that the Defendant ſnall 
ay ſo much as 7. & hath paid, the Defendant at 
Fi Peril ſhall inquire of him, and the Plaintiff is 
not bound to give Notice : But where the Perſon 
is altogether uncertain, there the Plaintiff, to entitle himſelf to an 


Action, ought to give Notice. Cro. Fac. 432. pl. 12. 433. 


7 
1 
* 
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Where, upon 

1 muſt” take A. B. his Heirs and Aſſigns, A. B. grants his Rever- 
Wr uus Perl. Gon to C. Who at the End of the Term demands 
the Poſſeſſion of the Obligor who had not delivered it: And after a 
Verdict, moved, that the Breach aſſigned was not ſufficient, becauſe he 
doth not ſhew that he gave the Defendant Notice that the Reverſion 


was granted to him. Curia. It being in the Condition of a Bond, it is 


at the Defendant's Peril to take Notice, being obliged to deliver it to 


a Con- Where the Condition of a Bond was, at the A 
| 25 it . the End of the Term to deliver up the Poſſeſſion to 
efendant mult” 


45 


him or his Aſſigns. | 
An order of, Sells 
cannot he . quaſh'd with» 
out Aﬀiavit of Notice. 


Where Notice of an 
Election into an Office, 
ought not to be given. 


Notice muſt be nor- 


you of a Grant of a 
everſion or Remain- 
der, wo - Attorn- 
ment, 2 the Statute of 


The Court is bound to 
take Notice of all Pub- 
lick Acts. 


Not of Private. 


How publick Acts are 
proved. 


How particular Acts. 


- What Notice of Trial 


is good for London and 


Mildleſex. 


When if forty Miles 
Ciſtant, A 


* 
* * 


Cro. Fac. 47 5. pl. 8. 476. | IF 

The Court will not quaſh an Order of Seſſions B 
without Affidavit of Notice to the Parties concern- 
ed. 5 Mod. 454. 190660) >. 

Where a Member of a Corporation is choſen in- C 
to an Office, there need not be any Notice given 
him, becauſe it ſhall be ſuppoſed that he was preſent 
at the Election. 5 Mod. 442. See Title By-Law. 
Where a Reverſion or Remainder is granted D 
where there ought to be Attornment, it ſhall now 
be good, by the Statute of 4 & 5 Anne, without 
Attornment; but in ſuch Caſe the Tenant ſhall not 
be prejudiced by Payment of any Rent to ſuch 


Grantor or Conuſor, or = Breach of any Condition for Non-payment 
of 2 before Notice ſhall be given him of ſuch Grant by the Conuſee 
or Grantee. | | 


This Court is to take Notice of a General Sta- E 
tute, viz. ſuch an one as concerns the Publick ; for 
that is become a general Law, that every Perſon is 
bound to take Notice of : But not of a particular 
Statute, which concerns ſome particular Part of the 


Kingdom, or particular Perſons only, in their pri- 


vate Intereſts ; for thoſe publick Statutes are proved 
by ſhewing the printed Statute-Book. But a parti- 
cular Statute muſt be proved by an Exemplification 
or Copy examined by the Record itſelf, and muſt 
be ſet forth anticabety in all Declarations and 
Pleadings: But upon a general Act the Plaintiff 
may ſay, That the Defendant did ſuch a Thing con- 
tra formam Statut in bujuſmodi caſu edit” & proviſ. 
The Defendant ought to have eight Days Notice, F 
excluſive of the Day that Notice was given, of the 
Trial of the PlaintifPs Cauſe, before it be tried in 


London or Middleſex, if he lives under forty Miles 


from thence; but if he lives forty Miles or above, 
from thence, he ought to have fourteen Days No- 
tice excluſive before the Trial, that the Defendant 
may have convenient Time for his Journey, and to 
prepare his Counſel and Witneſſes for his Trial : 
'Þ An 


And if due Notice b 9 wh 
And if due Notice be not given, the Court, upon 1 va wm ar 
Motion, will grant a new Trial: Becauſe he was N 
fatprized in the Teipl for-wane of dr Me. 
A. If the Plaintiff gives the Defendant Notice, that | Notice forthe firtSir- 

he will try his Caaſe the firſt Sitting in the next 8 i te mat Tex, 
Term; this is a good Notice given of the Trial, vat x © 


7 


although he doth not expreſly ſay upon what Day of the M ath or 
Week it is: For the Beende — inform kinafelf of the 2 1. | 
| when that Sitting will bez the Sittings being ſet up in the King's Beach 
Office, or at the Chief Juſtice's Chamber, as ſoon as they are appointed 
by the Chief Juſtice. _ |» 1 . 3 
B. Che Party that intends to move the Court in 4 e whom: Notice of 
queſtionable Matter, ought to give Notice thereof a Moon is to de given. 
to the Party againſt whom he intends to move, or EE” 
to his Attorney or Solicitor, and not to his Counſel 3 for ſuck Notice 
1s not good : For the Countel is not concerned to take Notice of any 
—_ 1 his Client; nor bound to ſeek out his Client to give 
0: Chere Notice 1 4 general Præmiſſorum {Mere Netice js ma: 
non ignarus is not ſufficient; but it ought to be ſpe- caty ald eck. 
cially alledged. 5 Rep. 93. | 1 8 5 Nr ge 
D Where a Thing 1s to. be done by the Plaintiff Where Notice ought 
himſelf, there Notice ought to be given; but other- 72," 9 385 whete 
wiſe in the Caſe of a Stranger. By Banks Chief N 
Juſtice. March 109. pl. 186. So likewiſe where a 
Thing lies in the Knowledge of the Plaintiff, there ought to be Notice. 
I 56, pl. 225. Cro. Fac. 150. pl. 10. Where I am bound to make ſuch 
Aſluranice as J. S. ſhall deviſe, I am at my Peril, to procure Notice; 
but if I am bound to give you ſuch Aſſurance as your Counſel ſhall ad- 
es 5 ought to | be given to me. 1 Leon. 115. Cafe 141. 
E here a Man Le to pay ſo much at the Where Notice of Mar- 
Day of the Plaintiff's Marriage : Adjudged by three — necellary. L. 
Judges againſt one, that the Defendant is at his Peril wood. R 
to take Notice of the Marriage; and cet ſæpius re- 
quiſituc, without ſhewing the Day of the Requeſt, 
1 is good. Cxo. Car. 34. pl. 8. 35. 
F Uthece, upon Notice of Trial, che Defendapt Where upon Noti 
makes Aſhdavit that he attended with his Counſel of Trial. ths Defondune 
. the — did rot proceed to _ il 
Trial, the Court here will make 2 Rule for the de- | give bim Coh | ;/; 
condary' ta tx the Neferidant his Coſts, if he finds 
that Coſts caught to de taxed. | : | \ 1338:-$34- 4 : nt 8 
G ALeaſe is made vpon Condition to be void if Ty whorh Nele man 
the Leſſee, his Executors or Aſſigns, did not repair be given to make a 
3 fix Months after Notice; this Notice muſt en. 
given to the Leſſee or Perſon intereſted in the Term, and not to 
3 although * Cro. Fac. K 4 Ss 


* 


Apon 


—_— Motice. 
| Notiee ſhall be inten- pon a Promiſe to pay 100 J. upon Marriage, he A 
od after a Verdict. 1 Ke. queſt, but doth not lay any Notice oo the 
Marriage, and yet mr hood For it is a/neceſlar Intendment, that 
RH when after the Marriage he requeſted Payment of the Money, that No- 
| tice was given of the Marriage. Cv. Fac. 228. pl. 4. 229. 


Where Notice . ſhall Motite of Incumbrances to him that purchaſes B 
affect a Purchaſor, for another, ſhall affect the Purchaſor himſe f. Chanc. 
| „ Rep. 230 1 | 
| | | What Notice ought Bree to charge 2 Purchaſor, ought to be com- C 
I! . to charge a Purchaſor. pleat and perfect. Ibid. 291. 
1 Both Plaintiff and Then the Defendant hath given the Plaintif D 
| Defender may 2 Notice of trying the Cauſe by Proviſo, the Plain- 
"This aan. may alſo give him Notice of Trial, and both of 
i! To be tried according ' them _ return Venires, and ſeveral Records of Mi 
| | — Danner: Prius: But if the Plaintiff's Writ of Diſtringas 
| | comes firſt to the Sheriff, he cannot execute the 
| 


Defendant's Writ : But if the Defendant's comes firſt, and he will not 
roceed to Trial, the Plaintiff may then bring in his, and proceed to 
Trial if he thinks fit: The Words of the Writ of Diſtringas are, Pro- 
viſo ſemper, quod t fr duo brevia tibi venerint, unum tantum corundum | 
exequaris & retorn'. . "I 12 R * 5 . 

| re no Perſon is bound to give Notice of a 
ES — Deviſe to a Deviſee, he ought to giv Notice of it 
at his Peril. 4 Rep. 82. 5. 


1 UNuntcupative Wills, See Mills. 


. Ae hd yo Se — — 
- 


Autan. 


Action. 
Quod Permittat, 


Uſance is either Publick oz Private: F 
Publick is where any Thing is ereted 
in the King's Highway, which any Man 
may oe; 02 the Party may be indifed fo2 it: But a p2ivate 
Nuſance, is where any Man ſtoppeth his Neighbour's Lights, o: 
annoys him in any other Manner; an Aſtion on the 5 * n 
Afliſe of Dae, lies againſt the Toffealoz, 5 W 


Perſons prejudiced | q common Nuſanee. may be hed or ame G 
. — Mr =] wa thoſe Perſons who-are prejudiced by.it : Paſch. 
23 Car. B. R. And they are not compellable to bring 
Actions to remove them. 
A Nuſanre 


See 


B An Action on the Ca . 
tiffs Election, lies for ſtopping up of a Way to 


c Where the erecting 


E The Diverſi 


1 In Action on the 


NMulance. 
A -A Nuſance ad commune Nocumentum ſhall be re- 
formed at the King's Suit; but one privatum damp- 
num, by Action at the Suit of the Party grieved; 
and a Treſpaſs made to ſeveral Commoners is Pri- 
vatum dampnum only. 9 Rep. 113. 4. 

E, 


or an Aſſize, at the Plain- 


his Freehold. Cro. Elia. 468. pl. 22. 845. pl. 32. 
520. 4. 2 1 8 
a new Fair or Market in a 
Town next to any other Fair or Market, ſhall be a 
Nuſance, and where not. 2 Saund. 173, 174. Vide 
Lutw. 69, 91. | Fete 

D A Nuſance made in a Port or Haven by the 
ſinking of a Ship there, ought to be removed by 
the Owner of the Ship; and if he do not, he may 
be indicted for it, for making a common Nuſance : 
21 Car. B. R. For it is prejudicial to the Common- 
wealth in hindring of Navigation and Trade. 
between a Qriod permittat, or an 
Aſlife for a Naſance, and an Action upon the Caſe 
for a Nuſance is, That a Quod permittat, and a Writ 
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How a Common Nu- 


Lance muſt be reformed, 


and how a Private Nu- 
ſance. 


Caſe or an Aſbre lies 
ſtopping of a Way 
to the Plaintiff's Free- 


hold. 


| WheteereRing a Fait 
or Market is 4 Nuſance, 
and where not. 


Sinking a Ship in a 
Port, is a common Nu- 
ſance and ought to be 
removed by the Owner. 


Diverſity between 2 
Luod permittat, and an 
Action for a Nuance. 


of Aſſiſe, are to abate the Nuſance; but an Action on the Caſe, is only 
to recover Damages: Therefore, though the Nuſance be removed, the 
- Plaintiff” is entitled to his Damages which accrued before; and it is 


- uſual in theſe Actions to lay a Continuando longer 

than the Plaintiff can prove, but he ſhall have Da- 

mages for only what he can prove. 2 Mod. 253. 

F The Continuation of a Nuſance is as it were a 
new Nuſance. 2 Leon. Caſe 129. And ſo was the 

Opinion of the Chief Juſtice Holt in Prior's Caſe. 

See Cro. Eliz. 402. pl. II. 


G here a Nuſance is erected in the Time of the 


Deviſor, and continued afterwards, it is as the new 


erecting of ſuch a Nuſance. Cro. Fac. 231. pl. 10. 
HA Pan erects a Nuſance and lets it, a Requeſt to 


abate it made to the Leſſee, who ſaid, That he had 
not any Authority ſo. to do: But adjudged againſt 
him; for the „e is a Nuſance by the 
Leſſee againſt whom the Action well lies. Cro. 
373. pl. 3. 555+ 18. Moore, fol. 353. 25 

Where a Nuſance is levy'd in an Houſe, Wall, 
G.. to the Prejudice of another, and then it is 
aliened to another: An Action lies againſt him that 


Face 


levied it; and alfo againſt the Alienee for continu- 


ing of it. 13 Ed. I. cap. 24. 


Nufince in the Highway; for if one may have it, 
every one may : But if any particalar Perſon after 
3 


lies 


ſe lies not for a Common 


How to lay the Conti- 
_— in the Action. 


The Continuance is a 


new Nuſance, 


The Continuance is 
as the new erecting. 


A Man erects a Nu- 
ſance and lets it, the 
Continuance 1s a Nu- 
ſance in the Leſſer. 


An Aſliſe of Nuſance 
inſt an Altenee, 
after the Alienation to 
him. 


x3 Ed, x. cap. 24 
Where an Action lies 


for a Nuſanse, and where 
not. 


the 


1 


jt | eee 
Servant ang Horſe, fall into a e 


Co. Lit. 12 a. 055. 


Where the Party ſhall 
have an Action for ſpe- 
cial e and where 


An Adios lies fox 
the ſtopping of 3 Water- 
eoutfe, (without ſaying, 
Antient ) wheredy the 
Plaintiff's Land was 
flowed. 


Cafe lies not for Co- 
nies cating Plaintiff's 
Corn, but he may kill 
hein upod his Gpund. 


Who may erect a new 
Dove- houſe. 


puniſhable in the Leet; hs no Action 


Flig. 54% accord. 


Fac. 440. pl. 11, to the contrary, ui. 
his own Ground, + 


a Dove-cote upon 
Moore, Cafe 372. 


For ſhooting of a Pi- 
geon, is Impriſonment 
tor three Months, or 
Payment of twenty Shil- 
lings. 

I Jac, I. cap. 27. 
dt. 2 


Not to aſſign a ſpecial 
Nuſance where it is ap- 
parent. 


lag ee 


, nace near his 


Inn, to the ce of 
his Guede Nuſage 


er, 5 | 


1 an Aion. vfl gie : | 


. Jaugb. 341. For this the Law] 
DEN ſent dent in che Leet gr Turn, unle 
as if he fag 18 Hexſe, or his 
4, Where- 
is Sexv3ces Here 
ge, which is Not a to ky an Action lies, 


ace 446. 4 Bulſt. 344 Carnthew 193. 

Upon fich ſpecial Damage by a foundrous Way, A 

5 Adjon. ſies 23405 2 Corporation, gr private 

erſon, that js hound to dh But Ly , Townlhip 
not corporate be bound to repair, the Party quoad 
his ſpecial Damage is —— t Remed 1edy. aughs, 
340. See (%, Elizs hs 

Eaſe for ſtopping of a Water-Couzle, inceſantes B 
ecurren. by Ris by which his Way 

TW Reg 8 and Graſs xotted ; + he had not ſaid, 
that the Water ran ſo Time out of Ming. Curio, If 
the Water had run there but a Year, if he Ben. 
dant þ pe diverted it, lo as he drowned the Plain- 
tiff's L. an Action lies, | Lin Caſe 305, 

I a Man » makes Coney-Byrrows in his own C 
d, which increaſe ſo much they deſtroy his 
Neighbgur s Corn; Gl doth nat lie far it: But the 
Remedy is fo Kill them Lage the Ground. 5 Rep, 104. 

Alſp, none 1 of a Manor, gd the Par- D 
can erect a 2.— 4 Neve If he do, it is 
Yes For At 0 14 Refe 104. b. Go. 
But lee the Cale of , in Go. 

it a — echo may erect 
ce allo Cre. Fav. 382, ph 10. 


Eyery Perſon wha ſhall ſhoot at and kill a Pi- E 
geon, ſhall by wo more Juſtices of the Peace, bo 
compmyrred fo the Saen Gaol for three Months, 

y twenty Shillings to the Poor of the Pariſh. 


5 46+ 1. ch. T eck. 2. 


Dy foe | Nuſance need be albgned, when it F 
—_—_ ie Court W be 2 ce. 9 Rep. 


1 for 
8 8 8 85 e 
and aka Hh Ta dee 


b hful: A 
though it was 12 fen N abe r 


ſon, 


- and . be ſaid to be a be "the Court mid, 


„ Car, 570, Mg. 


Sic utere ia ut kene ne Lala 
Cale 


2 


A 


B 


C 


D 


E 


F 


Taſe lies for erecting of a Wood-Pile ſo near his For ſtopping of Lights, 
Houſe, that he ſtopp'd his Lights: And alfo for erect- : 
ing of an Hog-ſtie, and keeping of Hogs in it, ſo near to his Parlour, 
that he loſt the Benefit of it. 9 Rep. 57. b. 58. 4. b, 


The four Things defired to an Houſe, are, 1 The fout Things de- 
iſt, Habitatio Hdminis. FOI ö 
2dly Delectatio Inhabitantis. 

zdly, Neteffitas Luminis. 

4thly, Salubritas Aeris. 9 Rep. 58. b. 


An Action lies for hindering of the wholeſome An Action lies for 
Air; and alfo for corrupting of the Air: But it doth Jlzrters of Neceſſity, 
not lie for ſtopping of a Proſpe&, which is Matter aa 
only of Delight, et of Neceſlity. 9 Rep.'58. h. 

re there hath been ah ancient Brewhouſe An ancient Brew- 
Time out of Mind, although in Cheapſide or Fleet-. 2 * ory 
yer, &t. this is not any Nuſance; becauſe it 
{hall be ſuppoſed to be erefted when there were no - 
Buildings hear: But if a Brewhouſe ſhould be now On 2 new erected 
erected in any of the High-Streets or trading Places, | 
there it ſhall be a Nuſance, and an Action on the Caſe lies for whom- 
ſoever receives any Damage thereby: And accordingly, in an Action 
brought by one Robins, a Leman, in Bedford-ftreer, againſt a Brewer, 
for a Nuſance from the Brewhouſe, to the Goods in his Shop, (it be- 
ing a Brewhouſe of ten Years ſtanding) the Jury gave for two Years 
— n Trin. 8 V. C. B. See Palmer 536, 537. Hut- 
ton 135, 136. 
Mhere it lies for an Inn-keeper againſt a Tallow- | Lies againſt a Chand- 


chandler, for melting of ſtinking Tallow ſo near or png of ſtink- 


his Houſe, that it annoyed hig Hueſts. 4 Roll. Abr. 
140, 141. Danv. 173. 48 
It lies for melting of Lead fo near to the Plain- It lies where Damage 
tiff's Cloſe, that it ſpoiled his Graſs and Wood one to Mans Tu 
there growing, and he loſt two Horſes and a Cow ing-houtz. : 
depaſturing there: Though this was a lawful 
Trade, and for the Benefit of the Nation, and neceſlary, yet this ſhall 
not excuſe the Action. For he ought to uſe this Trade in waſte Places, 
and great Commons remote from Incloſures, ſo that no Damage may 
happen to the Proprietors of the Land next adjoining, 2 Roll. Abr. 140, 
141. See Hurt. Ig. Palm. 566. 8 


G An Action will not lie for a Nuſance for which Wo may /have- an 


I 


no Man hath a particular Damag e. Vip h. 3 35, Action for it. 
gt e ee Es 


H @The King may pardon a tranſient Nuſance. | What Ni y 


Vaugh. 333. ping | 
There Conies come into any Man's Land, he Any Man may take 

may take them and make Profit of them. (xo. Peaks urn his dyn 

Eliz. 548. and. 

Vol. II. 4 K It 


5 + WP -Dath. 


King of a Gate It was held by three Judges againſt one, That A 
cf an ighway, is 2 the erecting of a Gate croſs an Highway, which 
Gate might be opened and ſhut b Paſlen gers with 
Eaſe, is in itſelf a Common Nefance: For it is not ſo eaſ y 22d free a 
Paſſage, as if there had been no Incloſure. C70. Car. 184. pl. 3. 185. 


And any Perſon may Allo adjudg'd, That every Perſon may remove a B 


= i Nuſance; and that the Cutting of a Gate ſet croſs 
n an Highway, is lawful. Bid. 
Lights. Jf one eres a Houſe which ſtops my Lights, I C 
may pull it down. Salk. 459. 
Declaration, Jn Caſe for ſtopping Lights, it muſt appear that D 
| the Lights were antient. Ibid. 
Biden. And Conſuevit after Verdict therein, imports Time E 


out of Mind. 16id. 110 
Againſt whom the Tenant for Years erects a Nuſance, and makes F 


. Action. an Under-Leaſe to B. an Action lies againſt either. 
Ibid. 460. 
Quod permittat. Where 2 Quod permittat proſternere dam G 
Edificia adnocumentum, & c. lies. Hid. 458. | 
Juſtification. Jn a Juſtification of abating a Nuſance it need H 


not be ſhewn that he did it, doing as little Hurt as 
tips could be. 1bia. 458, 9. 

| || Nuance at Common Keeping Swine in a City is a-Nuſance at Com- 1 
| | Gans mon Law, and l Bid. 460. 


| Common Law obli- Fficers of Juſtice are by the Common Law K 

8. * 3 O bound to 5 an Oath 4 their due Execu- 

| Execution of Juitice. tion of Juſtice. Trin. 22 Car 1. B. R. So careful 

I the Law to have Juſtice done to all Parties. 

| wh againſt Oath: By Glyn, Chief Juſtice : Trin. 1656. B. & If Oath L 

1 ann,, againſt Oath, in a Cauſe depending in 

| Court, this is a non liguer to the Court, which 
1 Oath is true; and there the Court will take that Oath to be true, which _ 
Ui is to affirm a Verdict, Judgment, ox other Act of the Court, and not 


that 
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that which is made to deſtroy them; for this tends more to the 
Honour of the Court, and to the expediting of Juſtice. 

A The Court will rather believe the Oath of the Tue plaintiff ſhall 
Plaintiff, than the Oath of the Defendant, if there rather be believed than 
be Oath againſt Oath; becauſe it is ſuppoſed, That he Defendant. | 
the Plaintiff hath Wrong done him, and that the Defendant is the 
Wrong-doer, and may therefore be rather ps wand to {wear falſly to 

protect himſelf from the Juſtice of the Law, than the Plaintiff that is 
forced to fly to the Law, to obtain his Right. Paſch. 23 Caf. B. R. 

B One that is to be a Witneſs in a Cauſe, ma 5 
have two Oaths given him, one to ſpeak the Truth 2 N wad be 

to ſuch Things as the Court ſhall aſk him concern- 5"! 105 Wine. 
ing himſelf, or other Things which are not Evidence in the Cauſe ; and 
the other to give Teſtimony in the Cauſe, in which he is produced as a 
Witneſs. The former is called an Oath upon a Voyer dire, to ſpeak 
the Truth. Paſch. 23 Car. B. R. 

C By an Act made in the 7 & 8 V. 3. cap. 24. in- — 
tituled, An Act requiring the Pradtiſert of the Lam practices of the I abs 
to take the Oaths, and ſubſcribe the Declaration to take the Oaths, and 
therein mentioned, it is enacted, That if any Perſon, 8 the Declara- 
after the 25th of May, 1696. ſhall act as a Serjeant 
at Law, Counſellor at Law, Barriſter, Advocate, Attorney, Solicitor, 
Proctor, Clerk or Notary, by practiſing in Manner as ſuch, in any 
Court whatſoever, not having before the Time of ſuch acting, taken in 
the Court of Chancery, or King's Bench, or Quarter-Seſſions of the 
County wherein he lives, the Oaths mentioned and appointed to be 
taken, by an Act made 1 V. GAM. intituled, An Ad for the abroga- 
ting of the Oaths of Allegiance and Supremacy, and appointing other 
Oaths ; and ſubſcribed the Declaration appointed to be made, in and 
by one Act made in the 25th Year of Car. 2, cap. 2. intituled, An Act 
4 eventing Dangers which may happen from Popiſ Recuſants; ſuch 

erſons ſhall incur all the Pains, Penalties and Forfeitures mentioned 

in the Statute of Proviſion and Premunire, made 

. 4 | 
By the ot 7 3. Cap. 34. it is | 

* * That every Quaker, who ſhall BE Fa. — _— 7 * 

upon any lawful Occaſion to take an Oath in any Oath 
Caſe, ſhall inſtead thereof make his ſolemn Affir- 7 #3: cap. 34. 
mation: I A. B. do declare, in the Preſence of Almighty God, the 
Witneſs of the Truth of what T ſay, (and then he goes on with his 
Teſtimony :) Which ſolemn Affirmation is declared to be of the ſame 
Force, as if he had taken an Oath in the uſual Form. And if ſuch 
Quaker ſhall affirm falſly, and be thereof convicted, he ſhall incur 
the ſame Penalties as Perſons convicted of wilful and corrupt Perjury 
do ſuffer. Note, This Act was continued by another Act, made the 
13 & 14 V. 3. cap. 4. for eleven Years, and from thence to the End 
of the next Seſſion of Parliament. 


3 


Praemunire. 


Upon 
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A Quaker not bound 
to take an Oath, bur 
his ſolemn Affirmation 
ſerved. 


7 £8, 3. cap. 34. 


| The Quakers. are uſually admitted in London upon their ſolemn Affir 
mation; and ſo it was in this Caſe. 5 Mod. 402, 403. 


What Puniſhment for 


a Freeman of a Corpo- 
ration breaking of his 
Oath. 


Upon the return of the Maridamus it appeared, A 


That the Plaintiff was a Quaker, and refuſed to take 
the Oath that all others take, upon their Admiſſion 
into the Freedom of the Corporation. Curia. This 
Perſon hath a precedent Right to have his Freedom: 


„ . 


A Freeman of a City or Corporation, ſhall not B 
be charged in any Judicial Court, for the Breach of 
an Oath which he takes when he comes to be a 
Miniſter, Citizen, or Member; yet if he Acts con- 


trary to it, this doth very much enforce his Amotion, and is 4 Con- 
dition in Law annexed to his Freedom. 11 Rep. 98. a. 


Peers are to be ſworn 
to give Evidence in all 
Cauſes between Party 
and Party. 


So alſo when ſued in 
Chancery, Cc. 


An Act againſt pro- 
phane Curſing and 
Swearing. | 

6 I 7 (a, 3. cap. IT, 
Ihe Oath of the 
Judges. 1 | 

13 Ed. 3. Stat. 4. 

The Oaths of Clerks 
in Chancery, and Cur- 
ſitors. 


| 18 Ed, 3. Stat. 5. 


Witneſſes ſhall be 
ſworn to give Evidence 


for Perſons indicted of 


High Treaſon, or other 
capital Crimes. 


cap, = 


The Teſt Act, and 
the Oaths of Allegiance 
and Supremacy. 


The Lords in all Caſes, where they are to be C 
Witneſſes between Party and Party, ought to be 


ſworn. Cro. Car. 64. pl. 8. | 
Alſo when they have been impleaded in Chance- D 


ry, the Star-Chamber, or Court of Wards, they 
have always been ſworn. id. | 

An Act for the more eſtectual ſuppreſſing prophane E. 
Curſing and Swearing, made 6 & 7 V. 3. cap. 11. 


The Oaths of the Judges of both Benches. 18 F 
Edw. 3. Stat. 4. | | 

The Oaths of the Clerks in Chancery, and of the G 
Curſitors. 18 Ed. 3. Stat. 5. | 


One that is to teſtify on the Behalf of a Felon, H 


or Perſon indicted for High Treaſon, or other capital 


Offence, upon an Indictment at the King's Suit, 
could not be examined upon his Oath for the Pri- 
foner againſt the King, but he might be examined 
without giving him his Oath. But now by a late 
Statute made 1 Anne. cap. . they àre to be ſworn; 
and if convicted of wilful Perjury, thall ſuffer the 
Puniſhment to be inflicted for thoſe Offences. See 
Title Mitneſſes. ; 

The Teſt A& was made 25 Car. 2. cap. 2. and ] 
ſince by 1 V. &. M. cap. 8. the Oaths of Allegiance 
and Supremacy were taken away: And an Act made 


to declare the Alterations in the Oath appointed to be taken by ſeveral 


the Succeſſion oft 


former Acts. Alſo in 13 & 14 V. 3. cap. 6. there was made an Act, 


e Crown in the Proteſtant Line, an! for extinguiſhing 


intituled, An Ad for the further Pre of 'his Maje ty's Perſon, and 


the Hopes of the pretended Prince of 


ales, and all other Pretenders, 


and their open and ſecret Abettors, and for declaring the Aſſociation to 
9 


be uſeleſs, and for appointing other 


ras in their Room. See theſe 


two Acts, 1 V. G. M. and 13 & 14 W. 3. at large, what Perſons and 
Officers are bound thereby. 


3 


See 


OPatzh. 

A Ser alſo an Act made 1 Anne, cap. 22. intituled, 
An AF to declare the Alterations in the Oath ap- 
pointed to be taken by the AF, intituled, An Aci 
for the further Security of bis Majeſty's Perſon, and 
the Succeſſion of the Crown in the Proteſtant Line 
and for ene en the Hop 


* 


* 


B See the Oath of the Tryers of Jurors on a 
Challenge for Favour, c. Salk. 152. 

C Oath made de veritate præmiſſoruni is ſufficierit 
in Convictions: hid. 269; 71 | 


% = 


claring the Aſſociation to e 10. 


D Concerning the taking of Oaths to qualify for 


Offices in Corporations. Bid. 428, 429. 

E TAhete a Peer ſhall depoſe on his Oath or his 
Honour. Bid. 312, 199. : 

F Pl an Affidavit of the Time when a Declaration 
Vas delivered. Bid. 670. 


Gt one robbed refuſes to take the Oath, he can't 


ſue the Hundred. Ibid. 613. 

H "On Submiſſion to a Fine after confeſſing an In- 
dictment, Affidavits may be read to prove the Pro- 
. aſſaulted firſt, contra, after a Conviction. 

I Affidavits taken before Commiſſion by 29 Car. 2. 

cab. 5. mult be in a Cauſe in Court. 1bid. 461. 

K Uhere Affidavits of Perſons pillory'd may be 
read. Ibid. | | 2 711 

L Ghere on ſhewing Cauſe a new Affidavit may 
be read to ſupport a Rule. Lid. 

M Fellows of a College quatenus Fellows ought to 
take the Oath in their Colleges, according to the 
Statute of 1 V. &. M. and not elſewhere. Sinner. 


„5 59 3 

N UGhether a Cenſor of the College of Phyſicians 
is ſuch an Officer as is obliged to take the Oaths 

to the Government. Carthew 478. | 

O Ik an Oath be taken voluntary, if broken the 
8 puniſhable in the Court of King's Bench. 
3 Salk. 

Pp Uhere a Negative Oath ſhall be preferred to an 
Aftirmative. Mod. Caſes in Law and Equity 81. 
Q Df taking the Oaths, ec. by Virtue of the Sta- 

tute 1 Geo, I. cap. 1. Ibid. 45. 
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Lie, 1 
es of the pretended Prince of Wales, and 
all other Pretenders, and their "open un ſeq Abettors, and for de- 

44. 


313 


Another Act to de- 
clare Alterations of 


| the oaths appointed 
to 


taken in a for- 


* 


mer Act. 


Outh of the Jurors on 
a Challenge. | 


Convictions; 


Oaths to qualify. 
Peer. 

Declaration. 

Of a Perſon robbed. 


When an Affidavit may 


be read. 


Befote Commiſſions. 
Perſons pillory'd. 
New Affidavits. 


Fellows of a College. 


Cenſor ot a College. 


Voluntary. 


Negative: 


Oath. 


Obligation. 


. * o «x6 2 « | * „* 
r e 
P — * 8 2 * * * . A 44 $ * 35 8 y | * * * " n * 
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4 
** 


Obligation. 


cone 
bndition, 
dee «Debt. 

(writs. 


N Obligation is a Deed, whereby a Ban A 
obliges himſelf, under his Pand and 
Seal, to do and perkozm ſome Ack. 


ond cannot be de- An Obligation cannot be delivered as an Eſcrow B 
ne - TEE unto the CO himſelf; but it may be delivered 
to anohe. to another to the Uſe of the Obligee as an Eſcrow : 

Trin. 24 Car. B. R. For the very Delivery of it to 
the Obligee himſelf, and his receiving it, makes it work as a Deed in 
the very Inſtant of the Delivery of it, according to the Effect of the 
Deed ; but being delivered to another to the Uſe of the Obligee, it 
cannot operate ſo, becauſe he is no Party to the Deed, nor can take 
any Thing by it, but doth only take it as an Eſcrow, and as an In- 
ſtrument to deliver it to the Obligee at ſuch Time, and in ſuch Man- 
ner, as was at the Time of ſealing thereof agreed upon. See Title 


Obligation, what. 


—_ T Ik one be bound unto F. S. in an Obligation of C 
paid 10 another is twenty Pounds, and in the Obligation it ſelf it is 
void. thus, To be paid unto F. D. this Obligation is not 

good: Trin. 24 Car. B. R. For to J. &. it cannot 

be good, for the Obligor is not bound to pay him the twenty Pounds, 
in which he is bound, for the erer is to 7. D. and to J. D. it 

cannot be good: For if he pay him not the twenty Pounds he cannot 
ſue for it; for the Obligor is not bound unto him by the Obligation, 

and ſo the Obligation is void to all Intents; and where a Deed can 

have no Operation in Law, it is utterly void, and it is as if no ſuch 

Deed had been made. Sed Qu. For I ſee no Reaſon why it ſhould not 

be a good Bond ; it is a common Thing in Covenant : Or if it had 


been in the Condition of the Bond to pay Money to a Stranger, there 
hid been no Doubt in the Caſe, | 


* Tt 


Obligation. 3 
— I a Bond be to A. to the Uſe of B "abt | 315 
5 ue or releaſe this Bond. 1 Lev. 2 B. cannot | Bond to 4. wo jh 
52 r be ſealed by A. 5 R. and after- by of B. B. catitbr ſue. 
and h Fo Name of C. another Obligor is in after- . and B. cal 4 Bond: 
A* pd Conſent of all ſeals the Bo enn a i Is inter- 
ſo. all, 2 Lev. 33. nd, it is good — 1 "it is 
oF 1 * jointly and ſeverall and thi 11k 1 8 er 4 
D 2 Lev. 220. en away, the whole is void. 4 Obligor . 24 
| W . : 
0 ſy be not paid according to * Conditi ah A. 
4 ation; that 1s. 1 4 - , the Mone 
as 4 Obligation without a Condition ſhall be taken 3 = gold according 
8 t 1 rom Condition, which the 0.7% the e- 2 
111 
u J in F. 2. if ic hd no Chen Ansel to it Oblige 
E 24 Car. B. R. ad no Condition annexed to it. Ib. 
1 5 good Obligation, althoug h it : : 
We eee 8 Fal. For the ou Bu n 
Sealing nos on 2 of the Deed, but the rs Das. 
very of it; Tx NT | 
proved, altho? the Time bac * N and Delivery of it be 
yet it is a good Deed. . | y O E doing it cannot be proded 
F 42 e was entered into, de Viginti &. 9. : 
e for Payment of twenty Found %, Quadrarts fo 
ings; alſo it had an impoſlible D % twelve zue, Impoſitle Date. 
Let 0 h Sides upon a ſpecial Verdi * * 5 
283, 28 4, 3 Judgment in it. See the G. ma * Int 
| | | 7 2, 
o. Sper? dene © lden det et 
an , My - lition 
tion. 2 Bulſtr. 133. d without Condi- come - 2. ha is be- 


i- 


1 Debt upon a Bond dated at A. the Declaration 


ſappoſes it to be made at A. i 

da de at A. in Suffolk ; ; 

_— 7 A. is in Ireland, my 5 efen- Band 2 upon 2 

u y luc Place or Vill as A. in Enol ere is may be lai Ayes agar wen, 

TS - — held, That ben ears — 9 TT, 

be —_—_—_—_— J yerithe Plaintiff ma ; | 

1] Two bo ngland. G. Fac. 76. pl y for Trial alledge it to 

\ Heirs n or an of 2A their 

W I K » Or el er of thei "hu 

it my ; = was joint or ſeveral ? And held, S — oe —_ 

10 1 the Pleaſure of the Obligee to ſue 9 22 
E. Cro. Face 322, pl. 5. 1 * all a A 


316 
* "YL 1 * G 
A Band entred into 
by the Name of Ed ar 
and his Name was Ed- 
mund, and the Ali 


and naught. 


his Action accordin 
4. 


Cro. Jac. 640. pl. 


- -Where two are bound 
and a Judgment is — 
againſt one, who is ſuf- 
fered to eſcape; the 
other is ſued and pleads 
this, and no Plea. 


Che Bond was entered i 


Obllgatrort. 


po hy the Name of Ei. A 


ward, and his Namé was Eau, and he fub- 
ſcribed it Edmund; upon Non. eft factum, and Ver- 
brought gend Karte, dick for che Plaintift, 


he could not have Judgment: 
But the Court ſaid, That hs ought, to have brought 
g to the Bond : And Judgnient for the Defendant. 


Two are bound in a Bond: Judgment and Exe- B 


cution is had againſt one, whereupon he is taken, 
and the Sheriff ſuffers him to eſcape ; the other is 


ſued, 


ſued, atid pleads this Matter; and a 
Plea, becauſe Execution againſt one wit 


djudged no 
. Satis- 


faction is no Bar, but he may fue the other And altho' by this Eſcape 
the Plaintiff may ave his ee the Sherift, yet that ſhall not 
n 


deprive him 


Pl. 4 Cybo. Fats 331. 


One may not be a 
Witneſs to prove a 
Bond taken in another's 
Name. 


Matter to ſuffer him to be a 


his Remedy agai 
Fa 14, 532, 
ove an Obli 
In the N 


the other Obligor. Cro. Car. 75. 


e ouphit not to be admitted to be a Witneſs to C 


Obligation, or other Deed, which he takes 

| me of another: 21 Car. 1. B. R. For if 
he might be ſo admitted, this would be upon the 
itneſs to prove a Bond or Deed made 


to himſelf, vitae is not reaſonable ; for every Man is ſuppoſed to be 


partial to himſelf. Tha | 
4 Ik a Sheriff take a Bond of the Defendant for his D 
PPE 


If Defendant es 
d to the Sheri -= 

o not appear t 
Plaintiff may, with the 


doth 


not a 


arance to the Action upon which he is arreſted 
by him at the Plaintiff's Suit, and the Defendant 


* 


Sheriff's Leave, ſue that Bond, the Eintiff ma 
d; ori roceed - r wa 
11 a * ſue this Bond in the 


the Sheriff. 


Election of the Pla 


2 
E 


r according to the Condition of the 


by the Leave of the Sheriff, 
riff's Name, and proceed to 
Judgment upon it againſt the Defendant; but with- 


out his Leave it cannot be done: But it is at the 
intiff to ſue this Bond or not; for he may proceed if 


he pleaſe by Amercements upon the Sheriff, until he make a Return of 
the Writ directed unto him: Hill. 22 Car. 1. B. R. For the Bond is 
only to ſave the Sheriff harmleſs againſt what may befal him, if the 
Defendant do not appear, and doth no way concern the Plaintiff, but 
by Agreement made afterwards betwixt the Plaintiff and him, of 
which the Court doth not take Notice, except they be moved in it; 


but the Sheriff oftentimes 


ſued by him. 


aſſigns over the Bond to the Plaintiff, to be 


Ik there be a Bond, and it ſays not to whom the E 


Bond expounded by Party 
the Condition. dition. 3 Lev. 21, 137. 
Jf a 
Bond = 
impoſible, is gle, it 


is bound, it ſhall be expounded by the Con- 


nd be to the Sheriff for Appearance F 
de impoſſible, the Bond is ſingle; but if the Defen- 


dant had pleaded the Statute of Sheriff's Bonds, it 
had been void by the Statute. 3 Leon. 74, 75. 


A Bond 


J to the 
Ppearance, is void; 
nt pleads, that there 


* 


pugnant. id. 77. | 
An Action of Covenant will lie upon a Bond, for 
it proves an A reement. Chanc. Rep. 294. 


F d Bond is, Obligamus nos G. quemlibet noſtrim 
Conunttim : This is a good Bond, and expounded 
by the Word Conunttim, 3 Leon. Caſe 274. 
A Bond was reneri in ſeptuagent. G. quinquagint. 


+* 
* 


adjud g'd for the Defendant. Cro. Face 146, pl. 5. 
A Pan binds himſelf 60.7. S. to pay him ſuch Mio. 
ney as his Brother owes him; an underneath was 


Sum. (og, ac. 116. . 3. | £6 Ines” 
7 2 600 J. and upon Oyer it 


abated. G. Fac. 190. 5l. 15. 1 

M Debt for 6 +135 4. and the Bond Was uponOyer 
nViginti Nobulis, 8 held good. Cro. Fac. 203. pl. i, 
A Bond was entered into, in Viginti litteris, and 

- held to be void. Bid. & . la 

O * an [talian Bond in Seſſanta for Sexaginta, and 
good. Comb. 478. 1 
In Qrinquageſſmmis for Quinquaginta, and held 

800d, Cyo, Fac. 290. pl. 8,” 

. 4 M 


as Sexaginta, and upon a Demurrer the Bill was naughe. 


I the Covenants 


TS, - 
to pay, a7? he did not . 8 
be void. This Condition B04 


ndition is repugnant. 


Covenant lies upon 4 
Bond, 


Formerly Bonds were 
damned, ag {oon as 
Judgment was recover- 


1 makes a joint 


Septuazenta for Sept in- 
Zenta, and yet good. 


Quemquegentis for un- 
gentis, %* 


A Bond to he entered 
into for Payment of 
Money, muſt be of dou- 

le the Suni. 


| £int4 for Sexcenta, 


Figint; Nebulis, 800d, 
Heinti litteris, void. 
In S:[anta. 

I: gui nquagefſimis, 


Drigintate 


T0 
Trigintate. 
Obligamus nos S utram 
aue noftrum. 


Sexinginta, 


T eregentate libris. 


Threty Ponds. 


Obligation: 


» Trigintate for Triginta, and held good upon a A 
| Demurrer. Cro. Fac. 209. pl.17. Cro. Fac. 355. pl. 10. 


The Bond there is joint and ſeveral. 
Sexinginta for 1 after Demurrer, held C 
that the Bond was good, and the Words all one in 
Intendment. Cro. Fac. 338. pl.: 2. 
Teregentate was held to be inſenſible, and a void D 
Bond. Cro. Fac. 603. pl. 28. | 


Thꝛety Ponds for thirty Pounds upon 9 0 


Cro. Fac. B 


and Demurrer, adjudged for the Plaintiff. Cyo. Fac. 


Sog. pt. 2. 


Tredecem. 


Nuinginta. 


Where an Obligation 
once forfeited; cannot 
be ſaved. 


Where Debt may be 


_ upon a foreign 


Oath muſt be to the 
Loſs of a Bond, to in- 


- ritle the Chancery to 
Juriſdiction, 


Inſenſible Words. 


Bond ſingle. 


Variance in the Name. 


What no Defeazance. 


A Bond by a Deputy, 
where my Ys 


Where void. 


Tredecem ſhall be taken thirteen | Oo. Car. 386. F 


ph. 18. 


The Plaintiff declares for Quinquaginta libris, G 
and upon Non eſt factum the Bond was found to be 
Quinginta, and held to be good. Cro. Car. 416. 
. Mr | 
F 1 Obligation once forfeited, cannot be ſaved H 
by any Act or Releaſe made or done to a Stranger. 
3 Leon. Caſe 65. 1 EN 
An Action may be brought here or in the Admi- 1 
ralty-Court upon a foreign Bond : And the Reaſon 
why it may be brought in the Admiralty-Court, 
is, . if the Witneſſes live beyond- ſea, it may 
be examined there. 3 Leon. Caſe 314. 
Dath muſt be made of the Loſs of a Bond, to K 
intitle the Chancery to Juriſdiction, elſe the Party 


is intituled at Law. Chanc. Rep. 231. See Title 


Chancery, | 


Jnſenſible Words in the Sum of an Obligation, E 


may be explained by the Condition; as ſex tri- 


ginta Libris, or rn Libris. ' Salk. 462. 

A Condition of a Bond (reciting a Debt) not M 
to pay, is repugnant, and the Bond ſtands fingle. 
Ibid. 463. * 

Bond made by Erlin, and ſubſctibed Erlwin, is N 
no material Variance. Ibid. 462. 

A Bond from A. and B. to H. joint and ſeve- O 
ral, a Covenant from H. not to ſue A. is no Defea- 
zance. Jbid. 575. | 3 | 

A Bond by a Deputy to pay a certain Sum out P 
of his Sallary or Profit, is good. 133d. 466, 468. 

But where it is without Relation to the Sallary O 
or Profits, tis void. B. 

_ "What Right amounts to an Obligation. Com- R 
berb. 87. | WD, 3 


Ok 


ü and Ottüparty e 


A Of Arbitration Bonds, vide Comberb. too, 103. Of Bail Bonds, 
Comberh, 357. Of Bonds to perform Covenants, Comberb. 106, 377. 
Of Bonds in reſtraint of Trade, Comberb. 121. Bonds in treceſſimo 


ſecunds libris, Comberh.. 60. Or Sera efimo libr, 
Ibid. Or quadrigint' liber, Comberb. 86. Or Ser 


Infenfible Words. 4 


trigint' liber, Comberb. 187. Or Ofazint. for Octogint, Comberb. 2 26. 
Or Onadrans for Quadragine Comberb. 477. are good Bonds not- 


withſtanding the falſe Latin, &c. 

B Uhere one by Writing under Hand and Seal, 
appoints a Steward to retain 104 J. out of the firſt 
Money he ſhall receive. Quere, if Debt lies there- 
on as on a Bond. Comberb. 87. 

C Noverint, & c. obliged A. . in Com pred Midd. 
4 int quadrans liber dat” Anno Regni B. R. Car. 2. 

1674. with a Condition for Payment of 200. 12 5. 
adjudged a good Bond for 407. and the Date being 
5 any Date may be alledged. Comberb. 


5 ' Note, A Bond may be good, though to perform 
vold Articles, G. Comberb. 242. N 


IF Debt lies. 


Impoſſible Date. 


; To perform void Ar- 
ticles, OR 


Prrupam and Occupancy. 


Obere can be ts. Su rade by any Perſon, of Of what there cannot 


any Thing which anot ner hath a preſent. 


Ride to 7 offeſs,” Fang. 189. 
1. Occupancy by Law muſt be of Things which 


an Occupancy. 


Of what Things it 


have natural Exiſtence, as of Land, Gc. not of 79 * oe 


Things which had their Beings from Laws and A- 


greements of Men; as Rent, Common, Advowſon, Fair, Market, 
Tithes, &*c. or any Thing that lies in Grant, and cannot pats without 


a Deed; for every Occupant muſt claim by a que 


Eftate, and aver the Life of Ceftuy gue vie. Vaugh. 
190. 

6 None ſhall be an Occupant but he that is in 
actual Poſſeſſion. 3 Leon. Caſe 61. fol. 36. 

H There can be no Occup pancy of a Cop hold E- 
ſtate, becauſe there cannot be a Tenant of a Copy- 
= by Surrender and Admittance. Modern Caſes 

„ 1 


How to be claimed. - 


Who ſhall be an Oc- 
cupant. 


No Occupancy of 2 


Copyhold Eftare . as 
why, 


To 


„ 


e 


—— — 225 
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320 | Occupant and Occupanty. 
To every Occupant of Land, two Things are neceſſary . | 


© What Things are ne- I. Pollellion of the Land, which was void, and A 
ceſſary to make an Oc- ithout an Owner. | 


on Il. The having of the Freehold to avoid an A- B 
| beiance. Vaugb. 191, | 
Muſt be of a void A Man cannot be an Occupant but of a void C 
Poſſeſſion. Poſſeſſion, or of a Poſleſſion of his own; an Entry 
A bare Entry will not or Claim will not do it. Vaugb. 192. See Carter 
do. 65, 66, &c. | ; ave 


There are two Sorts of Occupaney : 


Two Sorts of Occu- I. {here there is Poſſeſſio uacua, as when Te- D 
— nant pur auter Vie dies. Carter 65. 2” 
II. Where there is no Paſſeſſio vacua, as where Tenant pur auter 


_— 


Vie makes a Leaſe for Years. 1bid. 


„ of auter Vie makes a Leaſe for Years, F 
mY and dies; the Leſſee for Years is occupant Nolens 
volens. Ibid. | 

What Poſſeſſion will It is not every Poſſeſſion that will make an Oe- G 
maintain an Occupancy. cupancy; but it muſt be ſuch an one as will main- 

tain Treſpaſs, without any farther Entry. Bid. See 
for Occupanty. 2 Keb. 250. pl. 29. 285. pl. 58. 

How Occupancy is Altet ſeveral Controverſies which formerl I H 
now ſextied, by the fa. pened about Occupancy, came the Statute Of Frauds, 
juries, © 29 Car. 2. cap. 3. and enacted, That any Eſtate pur 

29 Car, 2. cap. 3. auter Vie ſhall be deviſable by Will in Writing, ſign- 
| ed by the Party fo deviſing the ſame, or by ſame : 
Perſon in his Preſence, and by his expreſs Directions, atteſted. and ſub- 
ſcribed in the Preſence of the Deviſor by three or moxe credible Wit- 
neſſes: And if no ſuch Deviſe thereof be made; the ſame: ſhall. be 
chargeable in the Hands of the Heir, if it ſhall come to him by Rea- 
ſon of a ſpecial Occupancy, as Aſſets by Diſcent, as in Caſe of Lands 
in Fee- ſimple: And in Caſe there be no ſpecial Occupant thereof, it 
ſhall go to the Executors or Adminiſtrators of the Party that had the 


Eſtate thereof by Virtue of the Grant, and ſhall be Aſſets in their 


Hands. 1 
The Heir ſhall be charged in the Caſe of a ſpe- I 
- yu ky 8 cial Oceupancy with * of Debts, not Le- 
„ . T . 
Adminiſtrators. An Adminiſtrator ſhall be charged in like Man- R 
T5 ner, when the Heir is a ſpecial Occupant. Lit. 465. 
Freehold, in whomit A Freehold veſts in a ſpecial-Occupant by Diſ- L 
veſts. cent, without Entry or Claim. Comberb. 290. 
3 Dffice 
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Office and Officer. 


(Kees. O Oath 
See 5 Pndictment; b 
King. ings. 


Office by Patent from the King; and this 
Office may be granted in Reverſion: 


A T ÞE Chief Cryer of this Court hath his 
Paſch. 23 Car. B. R.. For this is the 


Plea and Plead- 


Office of Cryer of 
Z. R. is a Patent Office, 
and may be granted in 
Reverſion. 


King's own proper Court, where himſelf uſed to | 
fit in Perſon, and it is for his Honour to have ſuch Officer by Patent ; 
and it may be granted in Reverſion, becauſe it is but a miniſterial 


Place. N . 
> An Officer of the Court is ſuppoſed, and ought 
to be every Day in Court: 1 Lev. 2 See eund. 
As to an Officer of the Court charged with a 
Fault, which he could not hinder : And, 


D. That a Judicial Office may be executed by a 
Deputy. hid. 76. | 


C 


E Ik an Officer for Life commit a Forfeiture, he 
in Reverſion ſhall have the Advantage of it. Lid. 2. 
Leu. 71. See eund. 150. and 3 Lev. 245, 288, 

F - Who may go into the Office of Cuſtos Brevium 
&- Rotulor. in B. R. See Raym: 53. 


G That the King may grant an Office forfeited be- 
fore any Office found. 3 Lev. 200. 


H Ik an Archdeacon grant the Office of Regiſter 
for Money, the Office is forfeited to the King, and 
not to the Biſhop. hid. 89. 

I - Forfeſture given generally by the Statute, the 
Forfeiture belongs to the King. id. 290. 


Vol. II. 4 N 


: — of the Court 
up to dail 
there. 7 


| Officer charged with” 
a Fault he could not 
hinder. 


Judicial Office may 
be executed by De- 
puty. | 


If Officer for Life 
commits a Forfeiture 
he in Reverſion ſhall 
have the Advantage. 


Who ray be in the 
Office of Cuſtos Brevium. 


The King may grant- | 
an Office forfeited, be- 
fore Office found. 


Office of Regiſter 
ranted for Money, is 
feited to the King. 


Forfeitures given 
nerally by Statute 
long to the King. 


Preſcription 


war 


Office and Officer. 
Preſcriptioninan Of Pꝛeſcription in an Office to be exerciſed by four A 


— IN Perſons, to be named by the King from Time to 


med by the King, good. Time, good. I Lut. 381. | . 

Aſſurance Office can- The Office of Aſſurance cannot enſure the Life B 
not enſure the Life of a of one that hath an Office for his Life, as it may 
Man who has an Oice do the Life of one that is at Sea, or 8 Seas, 

N and employed in Merchants Affairs: Mich. 1649. 
B. & For they have no Power to enſuſe the Life of any, but in caſe 
of Merchants Affairs, by the Statute which gave them their Power, 
which is the Statute of 8 — a be at _ 

All Offices of Truſt mult be perſonally oc-upied, C 
N — 42 unleſs granted to be occupied by a Deputy; but 
unleſs otherwiſe grant= Offices of perſonal Truſt cannot be aſſigned, for the 
Sd. NY nk 7 egg any Man may have) is not perſonal. 
Vaug b. 181. Ro 

The Statute againſt [Tihoſoever ſhall ſell any Office or Deputation of D 
Buying and Selling of any Office, which concerns the tp nary or 

5 & 6 E. 6. cap. 16. Execution of Juſtice, or any Clerkſhip in any Epurt 

5 of Record, wherein Juſtice is to be adminiſtted; 
or in any of his Majeſty's Cuſtoms (and ſeveral other Offices therein 
mentioned, belonging to the Crown) that the Seller ſhall not only loſe 
all his Right and Intereſt in and to the Offices; but the Buyer ſhall be 
diſabled from holding the ſame. | . PTE 

This ſhall not extend to the two Chief Juſtices, or the Juſtices of E 


. 


How the great Officer, How the Great Officers, and Lords in Parlia- F 


— ol 3 ment, ſhall be placed. 31 H. 8. cap. 10. : 


31 h. 8. cap. 10. . 
r. 4 By an Act of Parliament made 9 Annæ, it is en- G 


One hundred Pounds a- acted, That no Mayor, Bailiff, or other Officer, 
— Coy LP who preſides at Elections, and returns Members to 
of Members to fit in Parliament, ſhall be capable to be choſen in the 
Parlianent, and conti- ſame Office for the Year immediately enſuing, and 
nnn when ſuch Officer is to continue for a Year, - and 
another. until another Perſon be choſen and ſworn into ſuch 

| Office; if any ſueh Officer ſhall voluntarily and un- 
lawfully obſtruct and prevent the chooſing of another Perſon to ſuc- 
ceed in ſuch Office, at the Time appointed for the making of another 
Choice, he ſhall forfeit one hundred Pounds for every ſuch Offence, 
with Coſts of Suit, one Moiety to the Queen, and the other to him 
who will ſue for the ſame. „ N Fete. 

The Statute extends as All the Offices in the Eccleſiaſtical Courts, are H 
Pome ihe Offices in the as well Offices intended within the Statute of 
to the Offices in the 5 Ed. 6. cap. 16. which reſtrains the buying of Of- 
Common Law Courts, fices, as any other Offices in the Courts of Com- 

nn mon Law On fur ado phy - 


An 


2 


A An Officer for Life accepts of another Grant of 
the ſame Office to him and another: This is not 
any Surrender of the firſt Grant. Cro. Car. 259. 


B The Office of Officialty of the Archdeacon of 
Leiceſter, and the Office of Commiſlary of the Bi- 
ſhop of Lincoln, are antient Offices; and were al- 
ways granted to one Perſon: And a Grant of thoſe 
Offices to two, where they were only grantable' for 

one Life, is a void Grant, by the Statute, - againſt 
the Succeſſors. Cro. Car. 248. ph 2. 249. | 


C Aitfons brought againſt Conſtables, or other Of- 


ficers of Juſtice, for a Thing done by Virtue of 
their Office, ought by the Statute of 21 * cap. 12. 
to be brought in the County where he is Conſtable 


or Officer, and not elſewhere; to which they may 


plead the General Iſſue, and give the Special Mat- 
ter in Evidence: And if the Plaintift be nonſuited, 
or a Verdict for the Defendant, he ſhall have double 
Coſts; becauſe Publick Miniſters of Juſtice are fa- 
voured in Law. And though by Law they are re- 
ſponſible for Miſdemeanors in their Offices; yet the 
w provides, That they be not put to greater 
Trouble than need for their neceſſary Defence. 
D This Statute of 21 Fac. 1. cap. 12. doth not ex- 
tend to Eccleſiaſtical Officers, but only to temporal 
Matters, as to the giving of double Coſts. Cxo. 


Car. 284. 


E An Officer is not guilty, though the Proceſs is 
erroneous. Lutw. 1562. 


F Pom to plead where the Action is brought a- 
gainſt the Officer, Judge, and Plaintiff, in an infe- 
rior Court, ſuppoſing the Matter to riſe extra Ju- 
ri ſdlictioneme Lutw. 937. 1560. But where the Ac- 
tions will lie, ſee 1566, 1567, to 1569. 

G An Officer of the Admiralty juſtifies by Warrant 
from the Court, without ſhewing it to be infra 
Furiſdifionem Curie, It is good for the Officer. 

2 Lev. 131. | 

H A Judicial Office is granted to two, & alteri 
eorum conjunctim & diviſim for their Lives, & 
eorum alterius diutius viventis, is good; and when 
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An Officer for Life ac- 
cepts of anorher Grant 
thereof to him and an- 
other; this is no Surren- 


der of the firſt Grant. 
A Grant of an Office 
for Life to two, which 


uſed to be granted bur 
to one, is a void Grant. 


3 Actions ſhall 
t againſt ſu- 
Aces, Conſtables, c. 
for Matters done in their 
Offices. 21 Jac. cap. 12. 


To plead the General 


Iſſue. 


And have double 
Coſts. 


This Statute doth not 
extend to give double 
Coſts to Eccleſiaſtical 
Officers, 


21 Jac, 1. cap. 12. 


Erroneous Proceſs 
doth not make an Offi- 


cer guilty. 


How to plead where 
the Action is brought 
againſt the Judge, Offi- 
cer, S c. in an ti 
Court. 


What is a good Juſti- 
fication for an Officer. 


One Judicial Officer 
dies, the other cannot 
act till another is made. 


one dies, they make but one Officer; and till another is made, the 
Survivor's Vote is ſuſpended: As where two Sheriffs, one dies, the 


other cannot act till another is made. 11 Rep. 3, 4. . ; 


A Gzant 
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Grant of 4 Judicial 


Office in Reverſion is 
void. 


'Office of Truſt granted 
to two: Where Death 
of one makes it void, 
and Where not, 


Aſſumpſit lies for the 
Profits of an Office. 


Where a Man pre- 
ſcribes to an Office, he 
ought to ſay antiquum 
Officrum. 

Debt will lie for a 
Fee to an antient Office. 


How an Officer that 
executes the Proceſs of 


A Gant of a Judicial Office in Reverſion is A 
void. So it is if it be part Miniſterial, part Judicial. 
Thid. A. As | ] | 4 


Uhere an Office of Truſt is granted to two for B 
their Lives; by the Death of one the Grant is be- 
come void: But if it were & eorum diimius viven- 
tis, it is not; for there the Survivor ſhall be the 
Perſon to whom anotlier ſhall be added. 11 Rep. 3. 
as b. 4. 4. | 

Aſſumpſit lies for the Profits of an Office againſt C 
one who hath no Title, 2 Lev. 245. SER | 

Where a Man preſcribes to an Office, and the P 
Profits thereof, he ought to ſhew it to be antiquum 
Officium. Cro. Fac. 605. Ht | | 

A Fee may belong to an antient Office, and Debt E 
will lie for it. Lutw. 381. | | 

here an Action is brought againſt an Officer, F 
or his Aſſiſtant, for executing of he fats ad Satiſ- 


the Court, ſhall — faciendum, he need not ſet forth the Judgment, but 


in an Adtion agai 


only the Writ and Warrant; becauſe he is an Of- 
ficer of the Court to execute the Proceſs of the 


Court: And if the Proceſs be erroneous, or there is no Judgment to 

round the Proceſs upon, yet the Officer ſhall not ſuffer, for he doth 
but his Duty to obey the Court, who will prote& him. But if the 
Action be brought againſt the Plaintiff in the Execution, he muſt plead 
his Judgment. Hill. 5 W. & M. B. R. ALES, 


The Officer ſhall be 
excuſed, tho' the Plain- 
tiff is liable. 


County-Clerks Office 
cannot granted by 
the King. 


How to plead an 
Office. Where to ſay 
Antiquum Officium: And 
where to preſcribe. 


ſay, Anti 


* Grant of an Office, 
uamdin ſe bene geſſerit 
is for Life, | ; 


How an Office may 


be granted dy a common 
Perſon in Reverſion, af- 
ter a Life in being. 


Where a Judgment is illegally entered, and af- G 
terwards Execution is ſued out thereupon and ex- 
cuted, the Officers who execute it are excuſed ; 
but the Plaintiff is liable : For the Officers are in no 
Fault; they do but obey the Proceſs of the Court. 

The Office of Clerk of the County-Court grant- H 
ed by the King, is a void Grant, 4 Rep. 32. B. 
to 34. 17 8 2 

Mhere a Man pleads to the Right of an Office, I 
it is not good to ſay, Antiquum Officium; but he 
ought to preſcribe in it: Hut where any Thing is 
claimed pertinent to an Office, it is ſufficient to 
n Officium. 10 Rep. 59. b. 

Ik a Man have an Office granted to him, to K 
enjoy ſo long as he ſhall behave himſelf well in it; 
he hath an Eſtate for Life in the Office. Shore,. 
Rep. 523, 525, 531, 536. It is fo alſo in the Caſe 
of the King. 1 . 


A Reverſion of an Office cannot be granted by L 
a common Perſon as a Reverſion, and by the Name 
of a Reverſion: For there is no Reverſion of an 
Office, unleſs it be an Office of Inheritance; but it 


may 


2 


Cro. Car. 279. pl. 19. 355. pl. 11. 3556. 

A The Office of a Biſhop's Regiſter granted in Re- 
verſion, to an Infant for Life. Habend. after the 
Death of the Officer in Being, (ſuch Grant in Re- 
verſion having been uſually made) it was held to 
be good. Cro. Car. 279. — 19. 555. pl. 11. 556, 557. 

B The Office of Marſhal of the King's Bench is 
an Office of great Truſt, and cannot be granted for 
Years, for the Inconvenience of Executors, Admi- 
niſtrators, Infants, Feme-Coverts, Gc. Co. Car. 


387. pl. 1. 
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may be granted, Habendum after the Death of the Grantee for Life. 


A rant of a Biſhop's 
Regiſter to an Infant, 
Habend.. after the Death 
of the Officer in Being, 
is good. | 


The Office of Mat- 
ſhal, not grantable for 
Years. 


C Non-attendance of the Officer of Searcher of Where Non-atiendance 


the Port of Sandwich, for two Months, was found 
to be a Forfeiture of his Office. hid. 491. pl. 16. 
D A Judicfal Office may be granted to two, but if 
one dies it does not ſurvive, unleſs it is ſaid to the 
Survivor in the Grant. Salk. 465. 
E The King grants an Office to A. durante bene 
plaoito, and after grants it to B. to commence af- 
ter the Death, Surrender or Forfeiture of A. the 
latter Grant is good. IIe. 15.3; 
F An Office granted at Will is at the Will of the 
King and not of the Party, and may be furren- 
der'd. Salk, 466. | 
G The King's Tenant at Will may forfeit, but 
there muſt be an Inqui/tion. 1hid. - EF 
H Ron-attendance is a good Cauſe of Forfeiture 
of the Office of Recorder. Ibid. 435. 
I Of removing Officers at Will in Corporations. 
Vids Title Pandamus. Salk. 428, 
K A Freehoty to commence in futuro may be in a 
Rent de novo, or in an Office. Salk. 466. | 
L A Bond by a Deputy to pay half the Profits of 


ſhall be a Forfeiture of 
an Office. 


Judicial Office. 


Durante bene placits. 


At Will of the King. 


Tenant at Will, 
Recorder. 
Removal of Officers. 


In futuro. 


Bond good. 


the Office, or a certain Sum out of the Sallary, 


Sc. is good. Jbid. and 468. 

M Earl Marſhal of England was formerly Marſhal 
of B. R. and the Office of Chamberlain of the 
Priſon, is incident to that of Marſhal. 1þid. 439. 

N The Cuſtos Rotulorum may appoint the Clerk of 
the Peace without Deed. 1bid. 467, 479. 

O Concerning the Office of Clerk of Aſſize, Salk. 
670, 671. and Clerk of the Market. Salk. 327. 

P A Pariſh-Clatk nominated by the Parſon, is in 
or Life, Gc. Salk. 536. 
And Caſe lies for diſturbing him in the Execu- 
tion of his Office, Bid. 468. 


Vol. II. 40 


Marſhal of B. &. 


Clerk of the Peace. 


Clerk of Aſſize. 


Pariſn- Clark. 


RD 


326 OPetlice and Officer. - 


Mayor. The Mayor is the Head Officer of the Corpora- A 
NS. tion. Salk. 398, 432. * F 
© Forfeiture © Pe who has an Eſtate for Life in an Office, is B 
ro | the Officer againſt whom the Forfeiture ſhall run. 
| | 4 Skin. 114. | | | | | 

Of Record, who is It ought to be of Record in the Court who is C 
the Officer. the Officer, that the Parties grieved may know 


againſt whom to bring their Action. Bid. | 
Tiile for the King, QUhere upon an Offence found, a Title appears D 
for the King, but it is not found in what De- 
gree, — the beſt ſhall be taken for the King. 
Ibid. 178. Xs 
Letters Patent, Between the Return of an Office, and the E 
Grant of Letters Patent, there ought to be a 
Month, per Statute of 18 Hen. 6. that the Parties 
mamianht come and tender a Traverſe. id. 2 
Adtion againſt Sie- Officers of the Sheriff, Treſpaſs will not lie F 


I 


riffs Officers. againſt them for replevying Goods, unleſs the Party 
claim a Property at that Time. Carthew 381. 
A Feme Officer. Where it may be executed by a Woman by G 
Deputy. 3 Salk. 2. 
Reverſion. Where it cannot be granted in Reverſion. Bid. H 
22360 


Marſhal of B. R. Office of Marſhal of B. R. cannot be granted 1 
for a Term of Years. Ibid. 251. 
5 Ed, 6. Mhere Grants of Offices are void by the Sta- K 
tute 5 Ed. 6. and where not. Did. 
Remoral of Offices. See divers Caſes of Removal from Offices in L 
Corporation before Conviction. Mod. Caſes in 
Law and Equity, 101, 102. | 
| Not de be chen Mate. (in 9 c.) he who has been M 
twice. | in an Office one Year, ſhall not be choſen into 
the next. Mod. Caſes in Law and Equity 133. 


Ofiice fo2 the King, See King. 


Avers are Rules made by the Court in Orders, what. 
3 * 5 wy Aa they ne 
are dawn up and entred by the Clerk of the Rules, they 
become Divers of the Court. th e 


B This Court may quaſh any Orders made at the E. R. may quaſh 
publick or ron ions of the Peace, or made by ri F 
any other Commiſſioners, if they ſee good Cauſe for 
it: Mich. 22 Car. B. R. For this Court is the ſuperintendent Court 
over all other Courts, and is to regulate their Proceedings, where they 
be irregular and illegal. 

Ik a Cauſe be put in the Paper of Cauſes, that it If a Cauſe be to be 
may be ſpoken unto in Matter of Law by the Order Goten to by Order of | 
of the Court, and the Attorney in the Cauſe doth ney do not attend, it 
not attend the Cauſe at the Day, the Cauſe is to be fall be pur our of the 
put out of the Paper, and not to be put in again on ON TACT 
that Term : Mich. 22 Car. B. R. except very good Cauſe be ſhewed 
to the contrary, = PO We 
D This Court doth not take Notice of Orders made B. F. takes not No- 
in Chancery: Trin. 23 Car. B. R. Nor in any other die of Orders in Chan- 
Court ſo as to be bound by them; but will proceed 3 
according to the Rules and Orders of this Court; 
and if they ſnould do otherwiſe, their Proceedings would be thereby 
much interrupted to the Prejudice of the People. But this ſeems not to 
hold in the Caſe of Injunctions from the Chancery. 

Tueſdays, Thurſdays, and Saturdays, are the Days ordered by the 
2 Days by the Orders of this Court to hear LOW e 
— of LY Kay I 649, B. S. but chiefly ; 

turdays ; the other three Days are proper for Motions and other 
Buſinefles ; but this doth not _—_ bol 8 * | 
x By the Orders of this Court, the three laſt Days No Paper of Cauſes 
of the Term the Judges have no Paper of Cauſes, the Tenn ou Ove 
either of Records or Conſiliumt, delivered unto them, che Crown-Side. b . 1 
unleſs one on the Crown Side; or in extraordinar 
Caſes by particular Rules made for that Purpoſe; for thoſe three Days 
are to hear Motions, and prepare and ſettle Buſineſs for the Affizes, 
and following Terms, 3 


An 


Orden 


an Obligation with a Condition to fave the Pa- A 
; Hd WA 2 10. riſh of S. barmleſs from F. G. his Wife and Chil- 
dempnify a Pariſh. dren; Ae the Sana the Son. af. F. G. born at the. Time 
of the Obligation entred into, had a Wife and 
Children whom he could not maintain; and the Pariſh, by Order of 
the Juſtices, was to allow two Shillings er Week to Fo eph for the 
Maintenance of him and mily. In . Action brought upon this 
Bond, the Condition was v5 8 b en, for though it did not 
extend to Grand-children of F. G. becoming chargeable, yet their 
Father F-ſeph, who is by Nati: bound to maintain them, being = 

able to do it, he is in that Reſpe& impotent, and become cha 

to the Pariſh; and he is within the expreſs Words of the Con Fol | 
and held in this Caſe that all the Children of F. G. though born after 
the Obligation entred into, would be within e Words "of the Con- 


dition. Skinner 557. A ˖ * © 3 . & M. 
A Queſtion upon the Statute o was, B 
k Young: s Bath 1g a poor Perſon being taxed in neof 3 Pariſh, and not 
having paid, bat dying before Payment or Inhabi- 
tance by the Space of forty Days had gained a Settlement, and ad- 
judged that Taxation without Payment Sik not ſufficient. Bid. 620. 
Order of Juſtice: The Juſtices charged all the Inhabitants gene- C 
cerning 1 rally to the Scavengers Rates, according to the 
Statute of 3 V. & M. and the Queſtion between 
the Inhabitants of N. was, Whether the Inhabitants of that part of the 
Pariſh which inhabited within the a Ob out of the Paving, ſhould 
be contributary to the Aﬀeſſments for the : But the Order was 
confirmed, for the Words of the Act are gene and where the Law 
dbes/not diſtinguiſh, the Court ought not. 1hid. 643. 
One was placed with a Barber to be inſtructed to D 
Settlement. © ſhave, and make a Bob Wig for a Twelve Month, 
and to be found in Chouths by the Barber, and the 
Barber to have what he earned: This will gain fie a Settlement with- 
in the Statute of JV. &- M. Ibid. 671. 


An og by Juſtices reſiding in the County, E 
Fuſtices of or for the not enough without ſaying of or for the County. 
Count. KEDS. 


bee db Order An Order for Removal need not be by Iuſtices of F 
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" Necoflury to ſhew 


do be made. „ the Diviſion: but muſt be Quotum unus. Vide 
Salk. 473, 40. 
"Nor to command Of Juſtites can't command the Officers of the Pa- G 
fers to remove. Tiſh whither it is ſent, to remove him. Ibid. 493. 
Examination. © Ott, Orders of Removal, the Fat zee muſt H 


be by both Juſtices Quorum unus. Bid. 488, 489. 
Order of Removal, ll. An Order to remove one to B. becauſe 90 ather 1 
laſt ſettled there, is ill. Bid. 470. 


Te like, © Oo to remove A. and his Family, or Wife and K 
a Rn | Emily becauſe too general. I id. 482, 485, 
489, 
3 So 


A G0 an Order reciting, we are e informed B. is the 
Blage ok legal Settlement, ill. Salk 473. 

B Ailfo there muſt be a direct: Adadication of the 
pace of legal Settlement. Lid. 478 479. 

C An Order made on Complaint, = is likely 

' toibe chargeable, is not good. without: an Adjudica, 
tion. Ibid. 491. 

D And ſuch Order muſti be-made on Complain: of 
the Church-wardens. Ibid. 492, 3. i 

E But it need not ſhew that he did not rent a 
Tenement of 10 l. per Ann. Ibid. 

F dn Order of two Juftices not appeal'd Rem 
binds the Pariſh upon which tis made, till a'r new 
Settlement is gained. Iaid 488, 8g, 

G And held an Order of two Juſtices binds againſt 
all Pariſhes till repealed. 7hid. 48 1, 524; 327. 

H Pet an Order of Reverſal on an Appeal binds 
not a third Pariſh nor Party. 165d. 486, 487.” 

I The Pariſh on whom an original Order is made, 
can't remove itill it be reverſed. Pick 488. 1 

K And the 7 on Appeals can t ſend to a third 
Place not a . erer! un e «3 1122 

L can tie 8 = atlas their Giſt 9770 

an Order uf Review, Fia de 'Yeflions, 1 Via 


ppeal from ari Order of 


„Ag 


tion Nr muſt be to the 7 of of the Cons 


1 _ 2. 4 7 Ihidl. 4 A to 17820 
rder failing, all "ſablequent Orders 
Ty to _ + —. Ibid. 48 , 4 1 
After an Order confirmed on an Appeal, if a Per- 
ſow goes to a Pariſh, not a Party, he maſt de re- 
moved by an Original Order. Bid. 4 
Mote, an Order reverſed” is final day between 
de Parties; 5 but if confirm d, or not Nen from, 
'tis final to all the World. hid: 92, 124, 327. 
Q : Juftfices may Order the laſt  Orecfeds to pa 
their Succeſſors what Money”? is” in their 
Ibid. 484. 


N 


R They may 2 Wages to 15 4. generally, 
Hu 


and the Court will imend it ey. Did. 
442, 427, 484. 
S An Order for Maintenance of a poor Child 


dropp'd in Chriſt- Church Holpital, dual. T e 


485. 
3 Payment of Pariſh Rates, eicher for Houſe or 
Perſon, makes a Settlement. Hid. N 5 


4 P 


* 
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Party. 


Kad. 
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The like. 


Adjudication. 


Where an Order ill. 


On whoſe Complaint. 


What not to be ſhewn, 


Whom it binds. 


The like. 


The like, 


When an Err to be 


reverſed. 


Third Place, not a 


Ti 
"Ss 


Order of e 
To whom an Appeil. 
Subſequent Ord ats. 


Original Order. 


"Wages. 


Baſtard Child. 
Settlement. 


Ulhere 


LA 
EB „ __ 3 
F —— . 
--. + +2 Ty 
1 A a — 
we 


"2. IM 
CUhere and what Notice on other Accounts is A 
Notice. 5 necellary. to make a Settlement. Aid. 472, 473, 
476; and Jide Pa +. + b en 
certiorari. Certiorari . \Juſtices can only return th B 22 
Order in bæc verba. Mid. 493. 


Return. | The Defect of an Order can't be made good! by C 
Matter alledged in the Return. Ibid, 
Where an Order not See an Order by two Juſtices to execute ano- D 


good. ther Order made by others not good. Ihid. 489. 
. 5 Order of Settlement, and did not ſay that it was 'E 
* made upon the Complaint of the Churchwardens 


| and Overſcers of the Poor, not good, tho? it was 7 
N © faidin the Caption. Carthew 365. 

Where good. Did not ſay that the Perſon was likely to be F 
cChargeable, yet good. Bid. 222. 


Notice. An On of Settlement confirmed on an Appeal G 
Cc. tho there was no Notice in Writing. Lid. 284 
The like. Notice muſt be actually Len of Nee into a H 
3 Pariſh. Bid. 396. 
. The Party may. appeal as well as the Pariſh. 1 
„ eg r Na das 
1 Anu Order for Payment of Wages o 4 Day La. K 
* OS: bourer the Juſtices have no- Juriſdiction; but for 
tte Wages of Servants hired by the Year, or in 
flak 5 *». Wow 
Settlement. _, What al be a Hiring to make a Settlement of L. 


a Servant, and what not. Did. 4. 
To whom to be di- Onder of Removal directed to the Conſtable only, M 


rected. , and not to the Overſeers, good, if executed; by 
him. Bid. 449. 
When, final. _ Dyer of Settlement confirmed-on an Appeal i is N 


final only as to the contending Pariſhes, and not 
to any third Pariſh. Carth. 516. 
Who may make an Oider made by two Juſtices of Lancaſter to re- Q 
original Order. 8" move a Poor Man to H. in Cheſhire, who by an 
Order of two Cheſhire Juſtices was removed to & in 
Herefordſbire : : It was, whether the Cheſbire Juſtices could make ſuch ' . 
original Order without an A ppeal from the Lancaſhire. Order; but this 
Order was informal, born he did not ſet forth that the poor Man 
was legally ſettled at S. bid. 288. | 
A Widow having three Children married one p 
Settlement. who was ſettled in another Pariſh, the Children 
ſhall not follow the Mother and be ſettled with the 
Father-in-Law, unleſs they were ſeven Years old, but muſt continue 
in the Pariſh where the Father was ſettled. Lid. 279, 280, 440. 
Where a poor Man coming into a Pariſh with Q 
The like. a Certificate ſhall gain a Settlement, * where 
not. hid. 346. | 
Te 3 There 


N the Parents are Vagabonds, the 1255 
gitimate Child gains a Settlement. Ca Settlement. 


Order of Seſſions that Corti . re« eee 
tutn Money: 


— fn Money and Plate, ec. good. 20 ; 
Pet an \ Order that an Overſeer ſhall N J. an Otter. 0 
% em obtained, held ul, for he ought to be returr } „Al, 


indicted. Bid. 287. 1 
DP An Order of Seflioris may be confirmed iti Fart, Le in N 


Ann r. Did, GA. in Part; 


A 


| Original, 


( Erro. : 
See 5 Jeofails. 
B (UVariance. 
* ven two O rigitals ate certified, one by When 1 


N the Plaintiff in the Errors, and the other Z*.<<*tified 
by the Defendant in the ny; the Defendant? 5 by th Dean _ 


Original ſhall ſtand. 0 
4 nin 1 18 


Butlawry. 
0 Abatement, 
(Abatement, 


Wleas. 
's Leeafon. 


r. FOR is outlatven if te doth not appear at Outowy, what, | 
the Return of the Exigent, if it be re . . 
turned with a Quinto exactus & non comperuit, | 


35 


The Coun: wall: got 
reverſe 


1 


MP, ah , 
e 1 


Pty 


1 5 8 
| 9 + 22. 2 f 1 
without fu 5 Cale? and the OlMa 


1 


o * 
17100 


12e 10 30 
After Outlaw? f- & perſotifl:Actibn, and before 8 
1 % —__— 1 Seiſure, if the Party outlawed levies a Fine, the 
fore Seiſure, the Conu- Conuſee ſhall retain againſt the King; otherwiſe, if 
lee ſpall retæin :; Other- tlie -Serfore-be-before—the Fine levied; the King 
wiſe if after Setfure. ſhall not be ouſted of his Pernancy. Raym. 17. 
The King may diſ- That the King may diſpoſe of the Land itſelf of C 


ſe of the Land of 3 à Perfgn outlawed, b ourſe of the Exchequer. 
erſon outlawed. Ihi 1 55 . f fl 2 
In Error to reverſe * Jo.: | 

an Outlawzy, the fame Chat in a 5 f Errör to reverſe an Outlawry, D 


Outlawry is no good the ſame Outlawry is no good Plea, id. 464. 
Plea. 


as, well as the Parties, 'and ;therefore not to * N 55 
Cauſe. l 5 „ 41 19 { 7 37 | 4 >] 


The King's Servant That the Kits Servant may be outlawed, Bid. E. | 


may be outlawed, 152. ,&t 1018 28 "led, de phate 1 
It it reverſed, the Plaintiff may de- 
—_— — may clare 8 A fle iginal in another County, — 
declare on 22 Ori- that Sr pea the Action was firſt laid. 3 Lev. 245. 

ginal jp znehercun. MHhete che Defendant is octlaweq ix ci 5 . G 
e Preclathation be in this/Court, if the Proclamation ib not filed, the 
may \ revexſe” che Our. Defendant may reverſe the Outlawmt, witflout any 
lawry without Writ of Writ of Error brought, by pleadkngd/Prodlamation 
mo filed; and upon the Cuſtas Brevium's attending the 
Court with the File of Writs, whereby it appears the Proclamation is 
nat. filed, the Court will reverſe the Qutlawry, but he muſt put. in Bail 
to appear to a new Writ to be brought; but if the Proclamation be 
filed, then he muſt bring his Writ of Error to reverſe it. 


An Outlawry which is grounded upon an Indict- H 
Wag oy by oa mee Han Kt forcible Entry, pre- | 
TS n 
dee fe Gy ome of the Parties indicted, and yet may ſtand good. 
Hand good as ro others. as to Others that are outlawed upon the ſame Indi&- 
ment: Hill. 22 Car. B. N. HeHthe Qurlawries againſt them are ſeveral, 
and not entire, and the Peas aan e Outlawry may be good as 
to the outlawing ſome of them, A the Proceedings to the Outlawry 
as to others may not be good.. 

x In all Gies WEErS a Suit was commenced by Ori- 


eee ee eee ke 


©. 


broligfit by | 

ine ſame Proceſs on his Tug tank Bw Se E F f 

nts. a ſhow! thaveſbag in 

Keep rd came. Soif an A or h TO 

efendant after Judgment. * — _—_— by | Sin 
1 


A An Outla 


Ontlawry: 


ecord 


upon in this Court, the Plaintiff ſhall have the ſame Proceſs upon his 
— as he ſhould have had at the Place from whence ſuch 
came; as in the Caſe of a Writ of Error upon a judgment in 
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the Common Pleas, in Debt, affirmed in this Court, the Plaintiff may 
upon this Judgment have a Capids ad ſatisfatiendum, and upon a Non 


eſt inventus returne 


d, an Exigent ; and fo thereupo 


n the Defendant 


| ſhall be outlawed after Judgment, as the Practice is in the Common 
Pleas ; fo alſo where an Action is brought by Original in this Court, 
the Plaintiff may, if he recover Judgment, outlaw the Defendant after 


ſuch Judgment. 

that doth not expreſs, that the 
Party outlawed was proclaimed, as he ought to be, 
is not good, hut may be reverſed : Trin, 23 Car. B. R. 
Beceuſe it is defective in Matter of Subſtance. 

B Ik the Defendant do not appear upon the Quinto 
exatus made by the Sheriff of the County at his 
County-Court, in the County where the Defendant 


Outlawry may be oy 

verſed, if 1 do not ex- 

eſs the Party to have 
n proclaimed. 


When a Defendant is 
outlawed by the Judg- 
ment of the Coroner. 


doth dwell, then he is outlawed per Judicium Coronatoris : 1650, 22 
Maii, B. & For the Coroner is the chief Officer in criminal Matters 


in the County. * 
C A Perſon outlawed cannot ſue in any Court un- 
leſs to reverſe his own Outlawry ; for where a Per- 
ſon is ad Jucrandum, there ought to be Ability in 
the Perſon. Cro. Fac. 425. pl. 11. 
D pe may well make a Will and have Executors, 
Cro. Eliz. 575. pl. 2. or have an Adminiſtrator. 
Cro. Eliz. 850. f 6. 831. 9 
A Pꝛiſoner outlawed for Manſlaughter in Middle- 
ſex, brought a Writ of Error to reverſe it, and was 
aſſigned Counſel, and pleaded that he was at Utrecht 
beyond-ſea at the Time of the Outlawry ; and up- 
on the Trial the Court held, That it was not mate- 


rial what Place he was in beyond-ſea, ſo as he was © 


over Sea. Cyro. Face 365. pl. I. 


One outlawed cannot have a Mandamus to reſtore 


him to an Office, but muſt ſue out a new Writ, re- 
citing that the Outlawry is reverſed. Show. Rep. 288. 
Aſſumpſit upon a Bill of Exchange, the Defendant 


pleads Outlawry in Bar, and good: Becauſe the 297 


Debt is certain, although to be recovered in Da- 
mages; and it is forfeitable by the Outlawry, as 
well as Debt upon a ſimple Contra&. 3 Lev. 29. 


An outlawed Perſon 
cannot ſue in any Court 
but only to reverſe his 
own Outlawry. 


He may make a Will, 
or have an Adminiſtta- 
—_— 


Error brought to re- 
verſe an Outlawry in 
ter. 


That he was beyond» 
ea. 


Mardamus lies not for 
an outlawed Perſon. 


An Outlawry is 2 
Plea in Bar to an 
Action on à Bill of Ex- 
change, and why. 


But where there is 


no Debt, nor any Thing to be forfeited, but Damages only to be re- 
covered, as in Treſpaſs, Trover, &c. there it muſt be pleaded in 


Abatement only. 

i A Defendant pleads Outlawry in Bar ; the 
Plaintiff ſays, Nul tiel Record, and upon a Day 
given defecit de Recordo ;, the Queſtion was, What 
'" Vob th 1 | 


Outlawry in 
Bar, © Def, defteit de 
Records, ; 


the 


Ontlawry. 


or a 2 ea 


Terim N 
reveried: He = bring 
Treſpaſs for the 


e and Outlawry: And the Queſtion was, Whe- 
no Outlavry er ther the Action did lie, for during that Time the 


If | the Term were cord of it: Cro. Eliz. 270. pl. 13. 278. pl. 3. Nay, 
e = Mo- if the Queen had ſold the Term upon the Outlawry, 
ney which it was ſold he ſhall have his Term again upon the Reverſal, and 
for. not the Money which it was fold for. Cre. Eli. 


278. pl. 3. 


„What acerdes to the Mothing accrues to the King by an Outlawry B 


King upon Outlawry in 


pee Aden in perſonal Actions, but only Perception of the 


Profits; he cannot plow or ſow the Land. I Lev. 
33. | | 


Where the King is By a Feoffment made before a Seiſure upon an C 


e 4. Prodes * Ang Outlawry, the King is ouſted of the ” wy > 
where not. the Profits; but not by a Feoffment after Seiſure. 
| 1 Lev. 33, 34. eee 
Javrcs in al Ga bx Red, That after the firſt Day after Eaſt 
ware elony. it is enacted, That after the y after Eaſter 
Shou appearing I Term, no Perſon who ſhall be outlawed in this 
Court. Court for any Matter, Cauſe, or Thing, (Treaſon 
4+ 5 U. 6 . cap,13. and Felony only excepted) ſhall be compelled to 
come in Perſon into, or appear in Perſon in this 
Court to reverſe ſuch Outlawry : But he may appear by Attorney, and 
reverſe the ſame without Bail in all Cafes (except where you Bail ſhall 
be ordered by the Court.) - Alſo, That if any outlawed Perſon, other 
than for Treafon or Felony, ſhall, after the firſt 
arreſted upon a Capias Utlog anon out of this Court 5 the Sheriff, who 
hath taken ſuch Perſon, (in all Cafes where Special Bail is not required 
by the ſaid Court) may take an Attorney's Engagement under his 
Hand, to appear for the Defendant, and to reverſe the ſaid Outlawry, 
ted Fal And where Special Bail is ired, t eriff may 
2 take Securit 1 the „en by Bond, with one 
A Bond for Appear- or more ſufficient do Sureties, in the Penalt 
* olf double the Sum for which Special Bail is et 
and no more, for his Appearance by Attorney in Court, at the Return 


ot 
3 


By a Statute made the 4 & 5 V. 6. M. cap. 18. D 


Day of Eaſter Term, be 


1 
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of the Writ, and for „ ſuch Thing 8 as © Al be required by | 


art. Outlawry, 


and 


A 


B 


D 
E 


F 


8 But one of them 


H 
1 
1 


L Erroꝛ in Fact aſſigned to reverſe Qutlawry in Erros. 


the Court; and after ſuch Bond taken, thei to diſcharge ſuc Defen- 
dint from the faid Arreſt. Alſo, Where any Perſon is 5 atveſied upon 
' and cannot within 'the Return of the Writ, give Securi- 
ty, as nfore aid, in Caſes where Special Bail is required, ſo as he be 
committed to Gaol: Then whenſoever ſuch Priſoner ſhall find ſufficient 


Security to the Sheriff, in whole Cuſtody he ſhall be, for His Appear- 
_ ance by Atto 


in the rn, at ſons n of the Term next 
following, to reverſe ſuch Outlawry, and to do If. may be diſchar 
ſuch other Things as ſhall be required *. of Cultodyy — - 
by the fait Court; it ſhall. be lawful for the Sheriff ting in of good Bal. 
tõ diſcharge the ſaid Priſoner fot the ſame. 


Where the Party appears upon the Exigent, and \Whete a Supe ſcenr 
4 1 
ſues out his Sup 2 and allows it with the * 1 4 1 ; it 


Sheriff, the Sheriff cannot then return him Out- urn ir upon the os 
lawed, but muſt return the Saperſedezs;, and he gent. | 
ſhall not put in any Bail, be the Debt what it will. 

A Pan taken upon an Outlawry after Judg- A Man taken upbn 
ment, although it were after the Year and 7 1 
And tho? the Record be removed into another 
Court, ſhall be in 2 fot the Plaintiff. Cyo. 

Eliz. 706. pl. 28. 707. 

A. indebted to B. on a Judgment, and to C. on Outlawiy to be pre: 
Bond, is outlawed at the Suit of C. and his Lands ferr'd before a Judg- 
ſeized, the Outlawry ſhall be pre referred before the ment. 


udgment, exce Sail. ae 
> on 2 411 e wand : 44 fined. 
be thereon fined for the Fact. id. 494. | 
Where the Plaintiff is allowed to reverſe it at Reverſa. 
his own Charge, and the. ne tage inter B. R. 
and C. B. herein. Bid. 49 
The Defendant need not! appear in Perſon to Nor to appear in Per- 
reverſe it, except in Treaſon or Felony; if one . 
comes in or appears gratis, he may reverſe it with- 
out-Bail, alter if by be dae W ff *. 
mmonedi a gd Wd ſever: - Summon'd and ſe? 
ed, - and then it ſhall ee fer his Benefit that . 
appeared. Bid. | 
On Error to reverſe are Outlawry for Felony, - Kite faciar, 
if there be Lands a S fee miſt iſſue. Salk. 499. 
But if the Attorney General confeſs on Re- Where not. 
cord, there no Sci. fa. is neceſſary, H 2 
An Outlawry on meſne Proceſs does not make Lien oa Lands” 
the Debt a Lien on the Lands, Selb 86. | 


High Treaſon, by the Perſon outlaw'd ore tenus, 
and Iſſue taken upon the Error aſſigned. Skin. 16. 


5 


316 DPyer art A Detd, c- 
et, «Sp It che Perſon-outlaw'& was out of Eaglenid at: A 
guet >the Time of Ie: awarded, rr is ne Skin. 
f 16. 2 
1388 3 An Outhwry in Lancaſter, is vleadable i in B. R. B 
able, and what no but Outlawry in e; IS not, and why. 3 Salk. 
£1) fs 
Tanks - - Ahat is forfeited by an Outlawry. Bid 262. C 
' Where a good Plea, '* There an Outlawry is a good Plea, and where D 
not. Ihid. 262, 263, 470. 


High Treaſon. See an Outlawry for High Treaſon nk for E 
0 Error. Mod. Caſes in Law and Equity 26. 
Bail. One outlawed for a ſeditious Libe bailed on F 
939 bringing a Writ of Error. Bid. 177. | 
Nevers d. A malicious Outlawry may be reverſed on Mo- G 


tion. Comberb. 19. 
See one outlawed fin'd tho abſent. Pig. 3 6. H 


77. contra. 


Fine. 


Dyer and Terminer, See Judges. 


| Oper of a Deed, « &c. 


gemparlänte- 
„ — 


ceo 


Per of a Deed is where a Ban biings 1 
an Atiou of Debt upon a Bond, and 
the Defendant appears, and p2ays, 
That he may hear the Bond where- 
with he is charged; which ſhall be allowed him: And he is not 
bound to plead till he hath it, paying fo2 the Copy of it. 


Defendant may plead Defendant may plead without Oyer of the K 


without Oyer, but can- 
not after Ware his Plea, Bond, if he pleaſes; for he may take upon him 


and demand Oyer. to remember it without hearing it: But if he do 
plead without Oyer of it, he cannot after wave 


is Plea, and demand Oyer of it. 18 Apr- 1654. 


Oyer of a Deed, what, 


B. S. 
What Oyer of a Ded To demand Oyer of an Obligation, is not only L. 
1 EE for the Defendant's Attorney to deſire the Plaintiff's 


3 Attorney 


Attorney to read the Obligation 
import, or to have a 
that his Client may der by 

A When upon Over of the 5 it is entered, the 
whole Caſe then appears to the Court: as fully, as | 
if the Deed had been in the Plea. © Hob. 217. 

B Oper of Tg; of the P Lind - 
ſhall be an Eſtoppe Oyer of the Writ is an 
Act of the Corn and 0 ul: not be an Eſtoppel. 
Luut m. wore | 51} ein 

. Dyer the Deed cannot- be demanded but 
during the Time it is in Court: And that is all the 
Term wherein. it is produced: Lutw. 1644. And © 
then it may be entered in hec verba, and there ma 
Iſſue upon ks : But it cannot be done of another 
Deed 2 out Hs Court. 5 Rep. 760 2. * 

D In the King's may - pra r of 4 
Deed after Imparlance ; WR Les dock the 
Common Pleas. 5 Co. 74. Wymark's Caſe. *** 

E | Wer Imparlance Oyer cannot be demanded, for 

arlance is always to another Term: Alſo after 

lea in Abatement, Oyer cannot be demanded the 

2 — to plead another Dilatory... Mod. Caſes 
27, 2 

F here there ought to be Oyer, the Party 
he demanded it) is not bound to plead without it. 
Mod. Caſes 28, by Powel. 

G Defendant in pleading of Articles to a Condition 
of a Bond, and that he performed omnia, omitted 
Part; the Plaintiff p prays, That the Articles be en- 
rolled; which was done; and then den and 
cauſe the Plaintiff might have aſſigned à Bi 
omitted, but was deprived of it. 3 Lev. 50. 

H Dyer demanded of the Deed, which is entered 
 inihec;verba Demurrer to it and Joinder. 1 'Plori, 
22, 23. 4. 47034 B i Ain. VA 


= 


+ « + on rr 
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to him, a the Word ſeems only to 
gates of: it; - but that he may have a Copy of it, 
1 it what to plead to the Action. 


An Oyer of a Deed, 
and Entrv of it, it is as 


if pleaded. 


Oyer of the Deed, 
and Oyer of the Writ : 3 
what they are. 


U 


When of... the 
8 wen On 4 5 


be a Demurrer or 
erm, becauſe the 


When Oyer of a Deed 
may be demanded after 


RC ; "PP 2 


No Oyer can be der 
manded after Impar- 
lance. 


as 4 4. 22 434 


I woll 


a. Yb Y 
#:.4&06 


( if Where the Defendant 


is not bound to plead 


_ without Oyer, 


Where part of the Ar- 
ticles were omitted. 


Judgment; be- 
e other Matter 


Oyer of a Deed en- 


tered in hac verba > De- 


murrer and Joinder. «1 


[ a:Want of P for, & 6. is pnly-Form; and cus. Profert in Curia. 


by a Verdict. Salk. 497. 
K And a Profert in Curia bein « Ay made unneceſſary, 


. Oyer ſhall not be given. Bi 44% 99 5 
| BY Aariante between the Writ and Count not 
pleadable withous praying the Oyer of the Writ. 
Salk. 658. 
M A Deed remains in Carta the Terin atis 
duced; aliter of Letters Teſtamentary, or Adu 
ſtratiohs. Lid. 497. 5% oll 


N 13% gl 


e 


N Where Letters Patent mult be pleaded with a” 


8 or not. 1bid. 


ol. II. 4R 


n. 

> bk 4 08 

ic o 7 40 

Variance. i x | 
if 


% -1 8 
„% ad „ 
- 


giv  Whina Deed 4 remains 
ini- Nen 


| Lies Rae a 


1 
99427 


a Fo: 8 We 
-* "Where 


_ Ther one ane a, 2 Dead, ee A 


particularly." 86 9 mi 

N Do ndant demands of a Deed. indented, B 

- _ No og etw fer forth; and the in- 
ves Oyer bur in unperfottiy,! ira 


dat Peril. i ef 
Oyer denied is Extor. 8 yer obere it ont to be grafted, © 
i 4 ane etre it win nt. Bi D 
When the Plaintiff {Uhere 21 Defendant pleaded a Record of tile E 
Qyer thereof, if it is not given in convenient 
2 vie! the next Day, the Plaintiff "yoga 
| | 1 Con _ Whore u craving Oye 
eclar d Condiy EPS * there ne 
and nut of 
rnd of Oy . Kind of is Dost 
er is 2 Kind of Plea; and 
e granted, and ks H 


e Inggeitd N 20 Art 
. F ſame Churt in Abatement, and the Plaintiff crãved 
N — _— 42. Bond and 100 F 
of the 
* als Deed: 2 in art 
Colbbert; 187 Hogs 


roach 
. 2 
. 


Lei Hit bell 
Naper-Wedks att de sdb Law, 07 
Iſſues in Fat, upon Special Pleadi 
415 Made by+the:Clerk of. ed or ar 
is an Dfficer fo that Puvpole, | 
7% ot «291 7 411539000 - i uh 

= 1 FX" KEE Ke e age: hairs in all- K. 
0 — 110 2 6911 — chem tu be 25 
me. — — the — of the Counſel who have 

e e of; the; Phinaiff' ag of the De- 
fendant; livazed: to the: Judges of this Court, 
the 3 of the e ni who did ſign thoſe "as: well on the! 


Behalf of the, Plaintiff als. Dofondend, malt be-ſubforibed: to thoſe 
Books by the Clerks or rern v who ſhall delives-the ſame. Fer. Gu. 


li ve COP 2 
In 


Perkins” TY ? 


5 
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Anal Spebinl Pleadin Wire the Phint(® Ales fete itte Plate; 
112 — — Pleadings, or traverſerh 22 * thy 
the yy or demurreth, ſo us the Defenditht 14 not 
q Py lob —— to nlledze any new Rfattef; there 
de maß make up th Phper-Book, withoat on "a le with th . 
ons eeepc And if the Defendant dd not in four Days it 
apt Bok Severed, 1Þ vided" the fame be delt 

2 in Time) bein g back the: Paper. and join Iſſue or Ne r 
& give 4 Yeliccal Uſe; { Jotninh; in. Mc 2915 To wüch as tile E 

. die Defehdant's Part of the Boo Wa bf —_” 

os 1 8 8 nuy de entered by E 30 2 12 of 


nate, — mio tn. 5 


Pen. 


K 
7 r 4 1 15 is 
EW TEE. « 
w Y 5 1 +@ © * 
106 441 bk 4 
* 


& th | wall he - rhe Boſe an 2 3 o 2 ene 
In, _ to oy lead the Seam 3 

0 1 ** /ardon was granted : | 
41 R 8 = $1 7. 4H: 7. 8. Fhat tim Court miy nth heller 
his Offence be pardoned or riot; which they'catinot do, except the 
Pagon de Needed, anch that the P Part fhwvr. Te is compriſed n che 
0 Dot E Xoepted but of it. Hi EN. ail 3 | 
at is found a 1 Manſlaughter: ſth A Man neter & 

ſpe cut His Fardom or elſe 


burning in tha HAUd 7 © 
canhot; ds diſpen{&t withal; for M aer ca oo | 


ring: 23 Car. B. R. fox Wich he is Y Law to be burng in the 
Hand, exeept he be phrdontd. See Lam. icp& Pardon i diſcharge 
9 7 Condiftianr ds Ręouſunty pleated; | 777 12885 

{Baton - of: Murder, — Al not be Pre We Pardon of Mn not 
" en a Writ of Allowanoe directed wihe- u 42 W eee 


— 2 


files Rom . — a 7 
F. A Pardon of Killing. an/Bdloh FDY PA en th 
don of Murder. Ibid. * Pardon of — 


2 That 


ES” 
* 
* 


3 40 15 
Where Acceſſary mit That if the Prineipal be attainted of Burgla 
a tho' the Prin- : So py ber — A sche e . 
b i 6: „ie 
un to Felo m ſe, Ik a x 49 —_ A _ becomes and 1 B 
and all Ferfeitures after. found Helo e ſe, and all Forfeitures an Sums' 
wards pardoned by A AR rdoned rr ct 


of Parliament, the Debt 
is releaſed e of 5 8 5 the Debt oned 


A | 


„„ „ © % 4 


The King's Power of "The v Power of 4. 3h all Offences, is an in- C 


pardoning. ſe — os bs to the Crown, and its Royal 
The King may par- The K in may 7 Murder altho' he cannot D 
L diſpenſe with it. Per Hale, arguendo in March 313. 


How. a ſpecial Far- The King's ſpecial Pardon Ou ht to be take SED E 
don hall be take. - -— ſtriQHly, See Merch x. 

The King may par- Jn an Appeal for Murder, the Defendant i is found F 
_— ound iN Not guilty of the Murder but guilty of Homicide : 
„ Here the duit I the Appeal of Murder; 
that which he is found guilth Ss. ut for the King; 
the King pardons the Defendant ; it ſeems to me e that the King may 
well do it, See Cro, Eliz. 464. pl. 13. 465. 


Treaſon not pardoned The King 07 el eos of b fag 2 G 


by Implication. but it muſt be b 
21, How to 55 11 File Treaſon. 
How a general Par- A Suh Pardon | be taken moſt beneficially H 


don to be conſtrued. for t. Sw, and moſt ſtrong againſt the King. 
5 Rep. 49. BW 50. 4. 
The King may pardon The King may pardon the Burning in the Hand I. 
2 the Hand in in an Appeal, thoügh ſat the Suit of the fart. 
a e 5 Rep. 50. 4. Conton,' Raym. 370. pit 2 
How to plead a gene- : UUhere there is a general Pardon with: an Excep- K 
ral Pardon with an Exe; tion, the Party ought to ſhew chat he is not any of 
l - oh tothe Perſons excepted; 1 Leu. 25 — 
Pardon of a Papiſt Pardon by the King of a Pa pt cone, tes 
Dina 5 "es the away the PO 3-Lov. 333. ir 185 5.1 
. 488. ern bo eln 2; | 
Who ſhall have MT Though a Copytiolder for Life be Salis of M 
= 4 : 4 - al 2 bel pon Na Reverlioner f for Life Fong. 
lony, and pardofied.” im ma ve the DE .d n 22 CFO! 
= FIN pardon, A general Pardon. dotfi diſcharge not only the N 
what! it diſchargeth. Puniſhment which was to have been inflicted upon 
--.* the Perſon that did commit the Offence pardoned, 
but alſo the Guilt of the Offence itſelf: It pardons Culpa ſo clearly, 
that in the Eye of the Law the Offender is as inno as if he never 
had Committed the Offence: So far doth' Mercyry exten therein. 1 


2 n Sh | 
But 


3 eee 54: 
A But where a Parſon was Simoniacally preſented, Although Eccleſiafti 

and afterwards a general Pardon came; although 44, Jet Sime pardon: 
the Eccleſiaſtical Cenſures were pardoned, yet the pardoned by a genetal 
Pardon did not operate any Thing to make Him an Pardon. 
Incumbent: For upon his Simoniacal Inſtitutiol 
and Induction, his Living became abſolutely void; and a Pardon can 
never make that good, which an Act of Parliament hath made void: 
This was one Philips Caſe, Tempore Car. 2. 0 o ing 0 
B38 The King may pardon all Suits in the Spiritual Where the King may 
Court pro ſalute Anime, as well before as after a Pei Cant, 4 
Suit 2 4 But o_ _ Party hath a = whete not. 8 

in the Thing, as for Tithes, Legacy, ec: 

ac the King cannot pardon. 5 Re 7. FN 
C Although the Suit in the Spiritual Court be for The King! Pardon 

the King, which he may pardon; yet when Sen- — 4125 — — 
tence is given in a Cauſe * 


— 


of Defa mation, Ge. and Sentence, not after. 
Coſts are taxed for the Plaintiff, the Plaintiff hath _ + 2 
thereby a particular Intereſt in them by the Sentence, which the King 
cannot pardon: But if the Pardon had been before Sentence, it had 
diſcharged all. 5 Rep. 3 t. . EH; 

D A Pardon in general Words, is not ſufficient A Pardon in general 
upon a Conviction for Felony : But the Crime for Words. 

which he is convicted, ought to be particularly 

mentioned, | 

E The Words Pardonavit, Remiſit & Relaxavit, What Words do re- 
in a Charter of Pardon granted to one for Felony, 2 ee 
doth not reſtore unto him the Goods which he forfeited to the King 
by his Felony z but the Word Reſtituit in the Pardon, doth reſtore him 
to his Goods: For the former Words go but only to the pardoning the 
Offence, but the latter to the reſtoring the Eſtate forfeited by the Fe- 
lony ; and fo the Words do import in their proper Signification. 

Jf a Man be attainted of Treaſon or Felony, ,,  _ _. 
and the King pardons him, and he afterwards pur- tates a Man to — 
chaſes Lands and marries, and hath Iſſue and dies, Lands. | 
this Iſſue ſhall inherit; for by his Pardon his Blood 
was well reſtored, and he is thereby enabled to purchaſe, and need 
not for this Purpoſe to have Reſtitution. Dalliſon 14. pl. 3. 

G A Pardon for Treaſon cannot be pleaded, until 1 pardon for Tie- 
the Priſoner be charged with the Indictment for the fon cannot be pleaded, 
Oftence committed: For before he is charged by * the Priſoner js char- 
the Indictment, it doth not appear to the Court, mm. 
that he is the Perſon that is pardoned by the Par- 

don. See Title Jnditment. 

I one have a Charter of Pardon for Felony com- How a Pardon for Fe- 
mitted by him, the Court ought to allow it upon lony is to be allowed. 
the Prayer of the Party that hath it; but he muſt 
produce it at the Bar, and pray upon his Knees that it may be allowed. 

13 Nov. 1650. B. S. For if L produces it not, the Court cannot take 
Notice of it; and if he pray not the Allowance of it, the Court can- 
Vol. II. v4 6 : not 
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t tell whether the P o accept of t nefit of it: does 
wok his Knees to fil his Thankfulneſs for the Mercy afforded 


i b the Pardon. as Nan eee @ 
nam 4 ion dar. A general Pardon doth pardon publick Offences A 
dens Publick Offcaces done to the Commonwealth, but not private Injuries 
to the Commonwealth, done to particular Perſons : For if it ſhould, : this 
not Private Injuries. vould be to mix Mercy and Injuſtice together; to 
be pitiful to one, and cruel to another, in one and the fame Af, 
i es | After. a popular Action commenced, —— B 
fore Action Mr. Attorney will enter a Nalle Proſequi, or rep 
or releaſe * f * 
commenced by Infor- ſolely, where the Defendant pleads ſpecially ; yet 
mer, not after. if he will not proſecute for the King, the Informer 
may proſecute for his Part, which the King cannot 
releaſe: But before an Action commenced by an Informer, the Kin 
may pardon or releaſe it. 34 Mehr 6 „& 66. &® ti 
2 \ Par. An the Seſſion of Parliament. 2 V. & M. C 
*. 2 Kl. ee. cap. 10. there was a general Act of Pardon made. 
Oed. 1. 5 4 7 U. 3. Another 6 & 7 V. 3. cap. 20. and another 7 Anne, 
cap. 20. 7 Ann. cap. 22. cap. 22. £ i 
Pleading a Pardon. A Pardon for Murder pleaded, but without a D 
| Writ of Allowance, not good. Carthew 120. Salk. 


499- 

The like. Pardon general muſt be pleaded with the uſual E 
| Averments. Carthew 132. 

Murder. The King may pardon Murder ' by expreſs F 


Words. Salk. 499. 
Not to be charged in One pardoned ſhall not be charged in Cuſtody G 


Cuſtody. with civil Actions. Bid. 500. 
Nuſance. Tho” a Fine for a Nuſance is pardoned by a ge- H 
2 8 yet the Abatement is not — 
Ibid. 458. | 
Murder. Dar don of Murder is good without the Word 1 


A 
1 Murdrum. 8 1 
'ardon before the One convict of Forgery, and ſentenced to be K 
„ - Pillory, obtains the King's Pardon; up- 
on a Motion for a Rule to ſet her in the Pillory, ſhe, before her Ap- 
pearance upon the Rule, by her Counſel ſhews the King's Pardon, the 
Court gave her Time to ſhew Cauſe. Ibid. 159. 
eo PG IRON The King's Pardon reſtores a Perſon to his Cre- L 
=. has „y dit who is convicted, or has Judgment againſt him 
for a Crime which makes him incapable of being 
a Witneſs. Jbid. 578, 579. 
The Difference between a general and ſpecial M 
Pardon. 3 Salk. 264- 
Sureties to be found. Upon a Pardon of Felony the Party muſt find N 
| Sureties for his good Behaviour by Recognizance 
for any Time under ſeven Years. 1bid. 265. 
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t Ways and Highw 58. 


riſhes were made by the Lateran Council, Pries, what. 
| and before that Council every Man was _ 

obliged to pay Tithes to a Pꝛieſt, but had his Liberty to 
pay them to what Pꝛieſt he pleaſed : Then came the Council 
which made the Pariſhes, and decreed, That every Perſon ſhould 
pay his Tithes to his Pariſh Pzieft, See Hob. 296. 


A Pariſh may compriſe many Vills within it: Many Vills may be 
. Hill. 1 Car. B. N. Paſch. 24 Car. Yet n —— 
Pariſh ſhall not be accounted to have any more 
one Vill in it, except the con be ſhewed. Hill. 23 Car. B. R. 
Becauſe moſt Pariſhes have but one Vill within them. 

It ſhall not be intended that there is more than Only one Pariſh ſhall 
one Pariſh in a City, except the contrary be made e intended in a City. 
to appear: Trin. 23 Car. B. R. For ſome Cities have 
but one Pariſh. See Intendment. 

It a Highway lie within a Pariſh, the Pariſh with- A Pariſh is bound to 
in which it lieth is bound to repair it of common f Highways. 
Right, if it do not appear that ſome other Perſons 
are bound by Law to repair it: Mich. 1650. B. S. 24 08. For it ſhall 
be intended, that the Pariſhioners where it lies, have the greateſt Bene- 
fit of it, and do make the moſt Uſe of it, and it is the moſt convenient 
and equal for the Pariſhioners in every Pariſh, to repair the Ways 
within it, -4 they be able to do it. ata 

Where there are ſeveral Vills in a Pariſh, t . 

* have uſually Peace-Officers and Overſeers of the 2 n 
Poor for every particular Vill, and it often 1 Officers. 
pens that every Vill, and not the whole Pariſh, 
maintains the particular Poor of ſuch Vill. 


0 


(Uhere 
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Wuere there is an 


ancient Pariſh and an 
aneient Vill within 
their Pariſh which have 
a Church of their own, 
they muſt maintain their 
own Pobr, and ſhall not 
pay to the other Pariſh. 


43 Eliz. cap. 2. 

Money deviſed to a 
Pariſh, ſhall go to the 
Poor of the Pari 


Where a Pariſh is 
ſued for Incloſures , 
Suit to a Mill, or the 
like, ſome of the Pa- 
riſhioners may pray. to 
be made Defendants for 
the whole Pariſh. 


Who are liable to 
keep poor Children. 


of this Nature, as Suits for Incloſures, Suits 


Pari. 1 

Mheze an ancient Vill within a Pariſh hath A 
for above two hundred Years had a Church of their 
own, and Churchwardens, .and hath had parochial -_ 
Rites, and been reputed as a Pariſh, it is a Pariſh - 
within the Statute of 43 Eliz. cap. 2. and ſhall pro- 
vide for their own Poor, and ſhall not pay to the 
Poor 11 Pariſh whe = 7 Vill lies. Go. 
Car. 92. pl 17, 93. and. 384. pl. 6. 396. 

* given by Will to a Pariſh, ſhall be to the B 
Poor of the Pariſh. Chanc. Rep. 134, 135. 

Where a Pariſh was ſued, four moved to be made C 
Defendants, and a Decree againſt them; a Pa- 
riſhioner, none of the four, conteſts the Decree. 
Curia. If the Defendant ſhould not be bound, Suits 

inſt 
the Inhabitants for Suit to a Mill, and the like, 
would be infinite and impoſſible to be ended. Chanc. 


Re . 122 7 = ao ot ate ceo vo, © i 

N If je Father of poor Children leaves the Pariſh, D 
and his Children in the Pariſh, if the Children 
have a Grandfather or Grandmother that is able 


to keep them, the Pariſh is not bound to maintain them ; but the 
Grandfather-or Grandmother ſhall be compelled to maintain them, as 
by the Juſtices of the Peace, or the greateſt part of them, at a Quarter- 


43 Eliz. cap. 2. Selk. 7. 


How a Pariſh ought 
to plead to an Indict- 
ment, for not amend- 
ing an Highway. 


Pariſhioners cannot 


reſcribe, but may al- Ea 


ge a Cuſtom. 


Inftitution of Pariſhes. 
Intendment of a Vill. 


Poors Rates. 


United Pariſhes. 


Seſſions of the Peace ſhall be directed. See Statute 
43 Eliz. cap. 2. Sec. 7. 3 
A Parich cannot plead Not-guilty, or that they E. 
ought not to repair a Highway, unleſs they ſhew 
who ought to repair it : For prima facie the Pariſh 


| ought to repair it, until the contrary be made ap- 


pear. Bermondſey Pariſh's Caſe, Show. Rep. 270. 
See 1 Ventr. 256. 
ariſhioners cannot preſcribe, except for an F 

ement, as a Way to a Church, or Common 
Fountain; but not for an Intereſt, (See Title Pze- 
ſcription.) But they may alledge a Cuſtom. Co. 
Entr. 625. Cro. Eliz. 441. 

Foz what Purpoſe Pariſhes were inſtituted. G 
3 Salk. 88. 

A Pariſh prima facie intends a Vill; and ſo if H 
a Place be nam'd generally. Salk. 501. 

Nhat will bring a reputed Pariſh within 43Eliz. ] 
for Poors Rates, Gc. Vide Pooz. and 1bid. 

In Replevin upon the Statute of Car. 2. for K 
uniting Pariſhes in London after the Fire : The 


Queſtion was, Whether a ſeveral Rate made upon each Pariſh apart 
after the Rate they paid before the Fire, and which upon the Appeal 
had been confirmed by the Lord-Mayor ; or a joint Rate made upon 


2 


both 


| Park, 345 

both Pariſhes together by the Lord-Keeper ind two Barons, was the 
more purſuant to the Act, and adjudged, That reſpective Pariſhes muſt 

A be intended in 7 Act 24 OE 4 45 216. 

The Pariſh of St. Mary being united to the Pla- ; 
riſh of St. Swithin by A of Parliament, and the , Fi | _ — 
Pariſh of St. Swithin remaining the only Pariſh 
Church, a Pariſh Rate ſhall charge the Inhabitants of the Pariſh of 
St. Mary to contribute to the Repair to the Church of St. Swithin. 
Ibid. 588, 616. — 


Bark. 


| Park fs a Piece of G20und incloſed, and | 
ſtoꝛed with Mild Beaſts of Chace; and a What a Park is. 
« Yan may have it either by Pꝛeſcription, 22 
o2 the King's Gꝛant. Manwood in his Foreſt-Laws deſines it 
thus: A Park is a Place of Pꝛivilege for Wild Beaſts of Uenery, 
and alſo fo2 other Mild Beaſts of the Fozeſt, and of the Chace, 
tam ſylveſtres quam campeſtres : And ſuch a Park 
differs from a Chace oꝛ Marren in that it muſt i In _ it differs 
be incloſed, and may not lie open; fo2 if it do, ar 
that is a Cauſe of Seifure into the Hands of 
the King, as a Thing fozfeited ;, as a Free | 
Chace is, if it be not encloſed : Beſides, the Owner cannot have 
an Action againſt ſich as hunt in his Park if it lie open; 


C The King may, by his Letters Patents, diſſolve What a Park conſiſts 
his Park: Alſo, where all the Deer are deſtroyed, it . 
— 1 " more be 1 a "re, for a Park con- 
iſts of Vert, Veniſon, and Encloſure ; and if it be 3 
determined in any of them, it is a total diſparking. TRY 
Cro. Car. 59, 4, 60. 
D That notwithſtanding the granting of the Office The Owner may diC- 
of Keeper for Life, with a Salary, yet the Owner park it, norwithiland- 
may diſpark it when he pleaſes. Lid. — Bu. a had 
E That when a Park is diſſolved, the Office depen- Wen a Park is air. 
dant upon it is determined, and the Keeper hath not folved, the Office de- 
any Remedy for his Salary and Perquiſites: But ſo Page he Neuer is _ 
long as the Park continues, he cannot diſcharge him Remedy for his Salary. 


of the Office, and make another Officer. 1bid, | 
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Parliament, what. 


Parliament, 


Puꝛivilege. 
See Statutes. 


ber of that Court ſhould ſincerely and dil⸗ 
creetly Parler la ment, viz. Speak his Mind 


I. is called Parliament, becauſe every Meme A 
fo2 the general Good of the Common- 


wealth. Co. Lit. 10. a. 


When the Parliament 
is accounted to begin. 


The Parliament is not accounted to begin until B 
the firſt Day of the Sitting thereof; and thence it is 


called the firſt Seſſion of Parliament, altho' the Writs are returned, and 
many Adjournments may be before: Paſch. 1650. B. S 21 Maii. The 
Writs mentioned are meant the Writs directed to the Sheriffs of the 
ſeveral Counties, and to the Cities and Boroughs, to elect Members for 
them to ſerve in Parliament. 


Each Seſſion a new 
Parliament. 


How Courts take 
Notice of Parliaments. 


Writ of Error in 
Parliament. 


Petttions to Com- 
mitt ees. 


Priſoners by their 
Order are diſcharged 
after a Prorogation. 


Whigh determines 
their Orders, 


Judgment in Parlia- 
ment executed by Chan- 
cellor. 


Diſſolution alters not 
ihe State of Impeach- 


ments. 


Act to continue for 
three Years, and to the 
End of the next Seſſion: 
Next Seſſion begins af- 
ter the three Years. 


Every Seiſion is a new Parliament. Raym. 120. C 


Courts ex Oficio ought to take Notice of the Be- D 
ginning, Prorogation, and End of every Parliament. 
I Lev. 296. 

Where a Writ of Error lies only in Parliament. E. 
I Saund. 346. 

Concerning delivering Petitions to Committees E 
of Parliament, Gc. hid. 132, 133. 

One taken by Order of Parliament, after their G 
Prorogation ſhall be diſcharged. Raym. 120. 

That all their Orders determine by Prorogation. H 
I Lev. 165. 

Judgment given in Parliament may be executed I 
by the Lord Chancellor. Vid. 

That the Diſſolution of a Parliament doth not K 
alter the State of the Impeachments brought up by ' 
the Commons in a preceding Parliament. Id. 384. 

An A& to continue for three Years, and from L 
thence to the End of the next Seſſion of Parliament: 
The next Seſſion is to begin after the End of the 


three Years, 1 Lev. 265. 
: All 


A All Ads of Parliament take Effect from the Be- 


Parliament. 
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pinning of the Parliament, unleſs otherwiſe ordered |; VM" Afs of Par- 


y the Act itſelf, Hob. 111. 


B The Court will not meddle in an Action upon a On an Action for 4 


C 


double Return, until determined in Parliament. double Return, the Court 
will not meddle, till it 


3 Lev. 29. Lutw. 88, 89. be determined in Parlia- 
ment. 


All Acts of Parliament which concern the King, 
are general Acts, and need not be ſet forth in Plead- 
ing. 1 Plow. 231. à. 


Acts concerning the 
King, are general Laws. 


D Pl all general Statutes the Judges muſt take No- Judges muſt take No- 


tice, altho* not pleaded : But ſpecial or particular tice of genetal Laws. 
Acts muſt be pleaded : Generale dicitur a genere, 
and Speciale a Specie. 4 Rep. 4. 


E F02 the true Interpretation of all Statutes in ge- Four Things to be 


E 


neral, be they Penal or Beneficial, Reſtrictive or En- giſerved in the true 
larging of the Common Law, four Things are to ws, 


be obſerved : 


1/?, That the Common Law was before the making thereof. 

24ly, That was the Miſchief or Defe& not provided for by the 
Common Law. | 1 

345 What Remedy the Parliament had appointed to cure the 

iſeaſe of the Nation. 5 1 | 

athly, The Remedy: And then it is the Judge's Office, always to 
make ſuch Conſtruction that will repreſs the Miſchief, and ad- 
vance the Remedy. 3 Rep. 7. 6. 


G The Scandalum Magnatum Act, and all Acts con- The Courts are bound 


cerning the King, the Court is bound to take No- e Notte 


tice of. 4 Rep. 12, 13. 


H Hoh to declare upon an Act made at a Seſſion by How to declare upon 


I 


K 


Prorogation. Lutw. 140. 2 pan 
Where Judgments, Deeds, G c. are enacted b Where Judgments, 
Act of Parliament to be void, they are not ipſo falls Deeds, Ge. ace enacted 
wu but only voidable by Pleading. 5 i/ & M. yy w_ 1 aaes 
By an Act made 7 & 8 J. 3. cap. 15. entituled, por the continuing 
An Act for the continuing and tri by a Parliament, of the Sirting of he 
ax Caſe of the Death or Demiſe of the King, his Heirs, 1 ain 
and Succeſſors : That the Parliament in Being ſhall __ 
not be diſſolved by the Death of the King, his 5 & 8 U.;. cap. 15. 
Heirs, or Succeſſors; but ſhall fit for fix Months 
after, unleſs ſooner diſſolved or prorogued by the Succeflor : And in 
Caſe there ſhall be no Parliament in Being, at ſuch Death or Demiſe, 
then the laſt preceding Parliament ſhall immediately convene, and fit, 
and act, as if they had never been diſſolved. _ 
Not 


— _ — . 
wer ——— , ,, 
4 
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The Act for frequent 


Meetings of Parliament. 
6 4 7 M. 3. cdp. 2. 


768 Ku. 3. cap. 25. 


For regulating the 
Elections of Members, 
and irregular Proceed- 
ings of Sheriffs. 


Another Act for the 
reventing irregular 
Prociedings of Sheriffs, 
EFc. in returning Mem- 
bers. 


1011 A. 3. cap, 7. 


An Act for the fre- 
uent Meeting of Par- 


Iiaments once in three 


Years. | 
6 (A, & M. cap. 2. 


Within three Years 
after the Determination 
of every Parliament, 
Writs ſhall iſſue out for 
a new Parliament. 


No Parliament ſhall 
hf longer than three 
Years. FO 


Parliaments to have 
Continance for ſeven 
Years, by 
fog x Geo, 1. cap. 


38. 


counte 


Not to abridge the King's Power to prorogue or A 
diffolve Parliaments, nor make void the Act of 

6 & 7 N. g. cap. 2. For the frequent Meetings of 
Parhaments. | 

See An Act made 7 & 8 V. 3. cap. 25. For the B 
further regulating Elections of Members to ſerve in 
Parliament, and fur _— of irregular Pro- 
ceedings of Sheriffs, and other Officers, in the elect- 
ing and returning of ſuch Members. 

See alſo another Act made 10 & 117. 3. c. 7. C 
entituled, An AE for preventing irregular Proceed- 
ings of Sheriffs, and other Officers, in making of 
Returns of Members choſen to ſerve in Parliament: 
And ſome Alterations and Additions made to the 
Act of 7 & & W. 3. cap. 25. | 

By an Act made 6 V. & M. cap. 2, entituled, D 
An A for the frequent Meeting and Calling of Par- 
haments, it is enacted, That from henceforth a Par- 
— ſhall be holden once in three Lears at the 
eaſt, | 

That within three Years at the furtheſt, after E 
the Determination of every Parliament, legal Writs 
under the Great Seal ſhall be iſſued by the King, his 
Heirs and Succeſſors, for calling and holding another 
new Parliament, | | 

That no Parliament ſhall have Continuance F 
longer than three Years, to be accounted from the 
Day of the Writ of Summons appointed for the 
holding of a new Parliament. 

But by an Act made 1 Geo. 1. cap. 38, entituled, G 
An Act for enlarging the Time of Continuance of Par- 
liaments, &*c. it is enacted, That this preſent Par- 
liament, and all Parliaments, that ſhall at an 
Time hereafter be called, aſſembled or held, ſhall 


and my have Continuance for ſeven Years, and no longer, to be ac- 
from the Day, on which, by the Writ of Summons, this pre- 


ſent Parliament hath been, or any future Parliament ſhall be appointed 
to meet; unleſs this preſent, or any ſuch Parliament hereafter to be 
ſummoned, ſhall be ſooner diſſolved by his Majeſty, &c. ns 


How the Wages for 
Knights of the Shire 


ſhall be levied. 
32 9. 6. cap. th. 


The Sheriff at the County-Court ſhall make HI 
Proclamation, 'That the Coroners and Chief Con- 
{tables of the County, and Bailifts of the Hun- 
dreds, and all others that will come, may, at the 
next yy nay aſſeſs the Wages of Knights of 


the Shire: Whereupon an Aſſeſſment ſhall be made upon every Hundred 
proportionably, but not more than what the Wages come to. 


* 


Vy 
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A By an Act of Parliament made 12 @& 13 W. 3. The A for the pre- 
cap. 3. entituled, An Act for preventing any Incon- 2 — — 5 pri- 
veniences that may 6 * by Privilege of Parlia- vilege of Parliament. 
ment; it is enacted, That any Perſon may com- 4 „ g. 45 
mence any Suit in any of his Majeſty's Courts of ß (ap, 3- 
Record at Weſtminſter or in Chancery, arid in all 2&3 Ann. cap, 18. 
Cauſes in the Admiralty, and in all Cauſes Matri- pc, Privilege com- 
monial and Teſtamentary, againſt any Peer or Mem- mences and determines, 
ber of the Houſe of Commons, or againſt any f 
their Menial or other Servants, at any Time from and immediately 
after the Diſſolution or Prorogation of any Parliament, until a new 
Parliament ſhall meet, or the ſame be re- aſſembled; and from and 
immediately after any Adjournment of both Houſes for above the 
Space of fourteen Days, until both Houſes ſhall meet, or be re- aſſem- 
bled : And that the reſpe&ive Courts ſhall and may, 
after ſuch Diſſolution, Prorogation or Adjournment Wh. bY + * 
as aforeſaid, proceed to give Judgment, and make 5 
final Orders, and award Executions; provided that 
it ſhall not ſubject the Perſon of any Member of No privileged Perſon 
the Houſe of Commons, or any other intituled to 9. 5 arreited during 
the Privilege of Parliament, to be arreſted during 
the Time of the Privilege. | 5 
Nevertheleſs any Peer may, after Diſſolution, How Peers and Mem- 
Prorogation or Adjournment, and before any Seſ- _ 4 3 
ſions or Meeting of both Houſes, be ſued by ſuch after Diſſolution, Pro- 
Preceſs out of the Courts at Weſtminſter, as they rogation, &c. 
might have been out of Privilege-Time : So like- | 
wiſe in Caſe of the Members of the Houſe of Commons, after any 
Diſſolution, Prorogation or Adjournment, and before any Seſſions or 
Meeting of both Houſes as aforeſaid, ſuch Member or Perſon entituled 
to the Privilege of the Houſe, may be ſued in any of the Courts at 
Weſtminſter by. Summons and Diſtreſs infinite, or by Original Bill and 
Summons, Attachment and Diſtreſs infinite thereupon, until he or they 
mo enter 1 Appearance, or file common e 5 
ail. See the Act, How to proceed in Chancery une t Proceed un 
againſt Peers and Members of the Houſe of — A 1 FO 
mons, and the King's Debtors. 
C By an Act made 7. 3. cap. 4. It is enacted, That „ No treating after the 
no Perſon or Perſons hereafter to be elected to ſerve "x 8 
in Parliament, after the Teſte of the Writ of Sum- 
mons ſued out, or ordering of the Writ or Writs of Election, upon the 
calling or ſummoning of any Parliament, or after any ſuch Place be- 
comes vacant, hereafter ſhall, or by him or . or by any 
other Ways or Means in his or their Behalfs, or at his or their Charge, 
before his or their Election to ſerve in Parliament for any County, 
Town, Borough, Port or Place in England, Wales, or Berwick, directly 
or indirectly give, preſent or allow, to any Perſon having a Voice or 
Vote in ſuch Election, any Money, Meat, Drink, Or gie au 1 
Entertainment or Proviſion; or make any Preſent, t 
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Bond or Promiſes. Gift, Reward or Entertainment; or ſhall make any 
Promiſe, Agreement, Obligation or Engagement, 
to give or aſſure any Money, Meat, Drink, Proviſion, Preſent, Reward 
or Entertainment, to or for any ſuch Perſon in particular; or to any 
ſach County, City, Town, Borough, Port or Place in general ; or for 
the Advantage, Benefit, Imployment, Profit or Preferment of any ſuch 
Perſon or Place, in order to be elected, or for being elected to ſerve 
in Parliament for ſuch County, City, Town, Borough, Port or Place: 
That every Perſon ſo giving, preſenting or allowing, making, pro- 
miſing or ingaging, doing, acting or proceeding, is thereby declared 
and enacted diſabled and incapacitated upon ſuch 
Shall be incapacitz- Election to ſerve in Parliament, or have any Vote 
ted. | 
or Place there. 
Ad againſt falſe Re- By an Act made 7 & 8 V g. cap. 7. it is enacted, A 
turns. That all falſe Returns wilfully made of any Knight 
7 68 W, 3. cap. 7. of the Shire, Citizen, Burgeſs, Baron of the Cinque- 
Ports, or other Member to ſerve in Parliament, are againſt Law, and 
are hereby prohibited: And in Caſe any Perſon ſhall return any Mem- 
ber to ſerve in Parliament for any County, City, Borough, Cinque- 
Port or Place, contrary to the laſt Determination in the Houſe of Com- 
mons of the Right of Fledion in ſuch County, City, Borough, Cinque- 
Port or Place, that ſuch is hereby adjudged to de A 
Munch lor tne falſe Return: And that every Party grieved that 
; ſhall be duly elected to ſerve in Parliament, may 
ſue the Officers in any of his Majeſty's Courts at Weſtminſter, for makin 
or procuring of ſuch falſe Return, and recover double Damages, wi 


his Colts. 9 | 

| Alſo, if any Perſon ſhall wilfully, falſly and ma- B 
* Sy the Will 26: liciouſly — more Perſons than 20 by the Writ 
quired. required to be returned; the like Remedy may be 
had againſt him or them, and the Party and Parties 
that willingly procure the ſame, and every or any 
of them, 1 the Party grieved, at his Election : 
A Clauſe to make void Alſo there is another Clauſe to make void all Con- 
Om OP tracts, Promiſes, Bonds, and Securities, given to 
cure a Return. procure any Return of any Member to ſerve in 
Parliament; and whoever gives ſuch Security, ſhall 
forfeit 300 I. one Third to the king, another to the Poor of the Place, 
and the other to the Informer, with his Coſts ; which Action muſt be 
brought within two Years after the Cauſe of Action 
The Clerk of the aroſe. The Clerk of the Crown to keep a Book 
Po ef l keep... * in his Office for the Entry of every fingle and dou- 
rms. dle Return, to be viewed by all Perſons defiring to 
ſee it, paying a reaſonable Fee : The Forteiture 

for the Clerk of the Crown not performing his 
Duty, is 500 J. This Act was by an Act 12 & 13 
W. 3. continued for eleven Years, and from thence 
to the End of the next Seſſions of Parliament. 


There 


Forfeiture 3500 J. 


: 
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A There is alſo another Act for farthe1 | 
- e : | 
f Eleabons of Members to ſerve in poten l ruining Elections. 
and for the preventing of irregular Proceeding . 
Sheriffs and other Officers, in the electin ke Sar tron 
turning of ſuch Members. 7 & 8 V. 7 --# | 
B By an Act made 9 Anne, intituled, An Ta for A Knight! | 
ſecuring the Freedom of Parliaments, by the farther nv Goo. poop =: 
qualifying of Members to ſit in the Houſe of Com- a Cirizen, Burgeſs, Ec: 
mont; it is enacted, That after the Determination 3 Ben 228 
of that preſent Parliament, no Perſon ſhall be qua- 
lified to fit and vote as Member for any Kni * f 1 
or Wales, who hath not Lands, & c. of F yl 4 n 
on Life, or for ſome greater Eſtate is E nn 
his own Uſe and Benefit, above the Value of * Sun, 0.0890 
Repriſas, nor to be a Member, and fit or vote fo | 11 mm 
or Cinque-Port in England and Wales, above th 1 
300. ultra Repriſas, in ſuch Manner and in ſuch L Ne” —_— 
Perſon ſhall be elected and returned, not having __ 
ſuch Eſtate, his Ele&ion and Return ſhall be vol OSS |. 
C This Act ſhall not extend to make the eldeſt Son Not to extend to the 
of any Peer, or Heir apparent of any Lord of Par- ng of a Pe Heir appa- 
liament, to be uncapable of being elected YN 
D No! to either of the two Univerſities : Nor to th Uni- 
E No Perſon ſhall be qualified by Virtue of any ede, 1 
Mortgage, whereof the Equity of Redemptio J No Mortgagee ſhall 
- any other Perſon, unleſs the — ſhall 2 Polt Ton 
28 ooo in Poſſeſſion for ſeven Years before his for ſeven Yau 
F That every Perſon ( except as aforeſaid h Ever 
ſhall appear as a — ma _ be . 8 15 el ga rake the 
elected to ſerve as a Member, for any Co 8 it following Ob. 
223 or Cinque - Port in England, Wa 17 - 5 LES 
10 Il and is hereby 2 upon reaſonable Re M * _ 
ſuch Election, or before the Day in the Writ of 8 1 
ung vary fo * Parliament) by any Perſon 1 tand Cand a 
ch EleQion, or b | lavi A 2400 
to take an Oath, That be 2 3 — +. phos 
ſuch Eſtate in Law or Equity to his own Uſe, of = The Onth, 
in Lands, Tenements, or Hereditaments (over and above what will 
tisfy and clear all Incumbrances that may aſfect the fa of 3 
Value of 600 l. above Reprizes, as doth qualif) 3 /, ; of 04 9 
for the County of according to the four and tr "Ml ne 
2 me ee in that Behalf made : and that 1 
; g editaments. ; » heing 1 | 3 
8 Preci ncto of or Pari, Toi, d, Brent 10 nee 2 4 
1 or in the ſeveral Counties of . And in C if ch Ca Aida 7 
w—__ 1 any N Borough or Cinque-Port, then ED ay the Value 
i3 per Annum, and be taken to the ſame Effet, Mutatis mutan- 


dis, as is before preſcribed to be taken by a Knight of a Shire. 
The 
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| 4 The Oath to be adminiſtred by ſuch Sheriff or A 
_— — Under-Sheriff, or Officer of the Git „Borough, or 
pr Cinque-Port, who is to take the Poll or return 
the Election, or by any two or more Juſtices of the Peace; and the 
2" Perſons who ſhall adminiſter the Oath, muſt certify 
fied. here io de CI” the taking into the Court of Chancery, or Queen's 
Bench, within three Months after the taking there- 
of, upon the Forfeiture of 1col. one Moiety to the Queen, and the 
other to the Party who ſhall ſue for the ſame, in any of the Courts at 
Weſtminſter : And if = ſuch Candidate ſhall upon reaſonable Requeſt 
at the Election, or any Time before the Day the Parliament is to meet, 
wilfully refuſe to take the ſaid Oath, then his Election and Return ſhall 


be void. 


What Fees for admi- 
niſtring the Oath, ma- 
king ihe Certificate, and 
receiving and filing of 
It. 


Under what Penalty. 


Proccedings. 


Prorogation. 
The like. 


Miſrecital. 


Appeals and Writs of 
Error. 


Juſtification. 


And laſtly, it is enacted, That no Fee or Reward B 
ſhall be taken for adminiſtring ſuch Oath, or ma- 
king, receiving or filing of ſuch Certificate, but one 
Shilling for adminiſtring of the Oath, and two Shil- 
lings for the Certificate, and two Shillings for filing 
and receiving of the ſame ; upon the Penalty of 
201. to be recovered of the Offender, and divided 
as aforeſaid. — 

om to proceed againſt Perſons having Privi- C 
* of Parliament. Mod. Caſes in Law and Equity 
228, 20. 

The Difference between a Prorogation and Ad- D 
journment. 3 Salk. 266. 

Where an Order of the Houſe is determined E 
by a Prorogation. hid. | 

Where a private Act of Parliament is miſrecited, F 
the Party muſt not demur but plead nul tiel Record, 
but where a publick Statute is miſrecited, he may 
demur. 3 Salk. 296, 330. 

Appeals and Writs of Error ſtand good after a G 
Parliament is diſſolved. Tbid. | 

Df Juſtification under an Act of Parliament. H 


3 Salk. 274. 


Bail. 


Judgment. 


Falſe Return. 


Private Acts of Par- 
liament make not Judg- 
ments ipſo fafo void. 


The Parliament being diſſolved, one committed I 
by the Houſe of Peers ſhall not be bailed. Car- 
thew 132. 

Judgment given in B. R. and reverſed by Writ K 
of Error in Parliament, the new Judgment muſt 
be given there. Carthew 180, 181, 319, 320. 

Aﬀfon on the Statute for a falſe Return of a L 
Member to Parliament. Carthew 232. 3 Salk. 200. 

Where a private Act of Parliament declared ſuch M 
Judgments to be void, yet they are not zpſo facto 
void; and if not pleaded to the Juriſdiction of the 
Court below, yet upon the Return of a Ca. Sa. the 

: Act 
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Act of Parliament may be pleaded with the neceſſary Averments to ſet 


aſide the Execution. Carthew 274. 


A A Writ of Error in Parliament is abated upon 


the 


And B. R. may proceed to Exccu⸗- E 


tion without a Remittitur. Carthew 237. 
B An Act of Parliament does not extend to Ireland, Treland. 


unleſs expreſly named. Salk. 5 0. 
C The iudei Power of Paas it 


£& : 1 * 
5 8 in the Peers, 4 E the Peers. 


and the judgment is in the Peers, But the Judg- 
ment is virtually the King's. 1bid. 5 o 
D Che Houſe of Peers have a double Authority, ige, original Jurif 
but no original Juriſdiction. Salk. 511. 4 | 
E They can't deprive of Peerage, and their Judg- Their Power. 
ment muſt be formal. 1bid. $10, 511. 
F Sete touching the Lex Parliamenti, and that In- Inaheritances not origi- 


heritances are . not originally determinable there. 


G See the 


ction. 


nally determinable there. 


ſeveral Kinds of Right of electing Mem- Rights of Election. 


H © Atton lies not for refuſing to receive his Vote in 4, Ne Action for refu. 


the Election of Members, per contra Holt. Ibid. 19. 


ſing a Vote. 


I And no Action lies at Common Law for a falſe Falſe Return. 
Return, unleſs where the Right is determined, -or © 
cannot be determined in Parliament. Ibid. 502. Dy. 

K But an Action for falſe Return lies on the Stat. Ihe like. 


769 V.. 


Ibid. 504. 


L The King's Courts may judge of Parliamentary The King's Courts. 
— Matter incidentally. hid. 503. 25 
M On Commitments by the Houſe of Commons Bail. 
for Breach of Privilege, no Court can deliver to 
Bail on a Habeas Corpus. Per 3 Contra Holt. Ibid. . 
N Filing and continuing an Original, is no Breach Breach of Privilege, 
of Privilege. Bid. 504. Skin. 527. ; ae | 
0, And the Authority of the Houſe of Commons „ Authority circumſert- 


is circumſcribed by Law. Lid. 8 
P An Act of Parliament between particular Perſons _ An Act not to bind 
ſhall not bind Strangers. Skin. 97. * 


Q @Qpon a 


of Error in Parliament is no Superſedeas. Ibid. 163. 


long Prorogation of Parliament A Writ : Where a Writ of Er- 
ror no Superſedeas, 


R Ats of Parliament muſt be conſtrued according 
to Law. Ibid. 221, 
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Intancy. 


* as is a Paivilege allowed to A 
. p an Infant only, who is ſued concerning 
Lands which came to him by Diſcent; 
and the Court thereupon will give Judgment, Quod loquela prz- 
dicta remaneat quouſque the Infant comes to the Age of twenty-o ne. 


The Parol ſhall demur The Parol ſhall not demur upon the Infancy of B 

for an Heir 00}, 20 a Purchaſor, but for the Infancy of an Heir only: 
Becauſe the Law doth not allow thoſe Privileges to 

Purchaſors as it doth to Heirs, who are under the immediate Protec- 
tion of the Law during their Infan Mich. Fac. 2. B. R. 

Shall not demur for The Parol ſha 1 not demur for Infancy i in Dower. CG 
Infancy. _ Cro. Eliz. 331. 2 / 

Where the Parol ſhall 3 the Parol ſhall demur, and where not. D 
demur. 13. \ 

Parol ſhall not demur — . cannot y, That the Parol ſhall E, 
for an Infant Deman- demur, until the Infant ad comes of Age. 


_ 1. 6a. 2. 6 mw 3- 4. This is expreſly provided for by 6 E. I. J 


Why Papal Demurrer . The granting of a Parol Demurrer is in Favour F 
is grante of an Infant, and for his Benefit; ſo that for want 


of well knowing of his Eſtate, and the Truth of the Matter, it ſnould 
not prejudice his Right deſcended to him from his Anceſtor: But it 
would be a Prejudice to him, if he ſhould be ſo delayed upon an Ac- 
tion brought by him in Caſe of an Eſtate diſcended to him from his 
Anceſtor. 6 Rep. 3, 5. 4. 

But if his Anceſtor dies ſeized, and the Lands diſcend to him, and G 
he enters and takes the Profits, it would be a Prejudice to the Infant 
to loſe the Poſſęeſſion which he hath; and therefore in that Caſe it ſhall 
ſtay till his full Age. 6 Rep. 3. b. 

In what Cafes he ſhall In what Caſes an Infant ſhall have his Age; and H 
demur. "Ou not. See 6 Rep. 3, to 5. 9 Rep. 84. to 86. 


The 


Parſon. 
A The Parol ſhall not demur in a Writ of Aſſize, 


neither for the Nonage of Plaintiff or Defendant. 
8 Re 50. Jo „ Wi; 6 . nota wrin 7 
B AAbere Age is granted, or the Parol demurs, the 


Writ doth not abate; but the Plea is put ine Die, 

until his full Age. 2 Inſt. 258. And when he comes 
of Age, there ſhall be a Re- ſummons. Raft Entr. 

360. 0. 2e fu 15 2 


CA Counter-Plea of Age is like an Eſtoppel, and 


therefore oughit to be certain and plain to every In- 


tent. 3 Bulſtr. 144. 92 | 
D here Iſſue is taken upon the Counter-Plea, and 
found for the Demandant, Judgment final ſhall be 
given, notwithſtanding the Infancy of the Tenant. 

I Lev. 163. Raym. 118. 
It two were vouched, and the Parol demurs for 
the Nonage of one, it ſhall for the other alſo. 


45 Ed. Zo 23. % N _ 
« * * . g . * * K * 
2 1 . 


1 
Z F * 7 8 
1 
r þ 8 | ENV 
»- 


F I Yarſon ſignifies the Refo2 of a Church, be- 
cauſe. fo his Time, he repꝛeſents his 


355 
Shall not demux in a 
Writ of Aſſizae. 
; 4 Ir, 6 rt 
The Writ doth not 
aba upon 4 Paro! De- 
fn ; but there ſhall. 
be a Re-Summo n. 


How a Counter-Plea 
of Age ought to be. 


How Judgment ſuall 
be where the Iſſue is 
found for the Deman- 
dant. 


Where it ſhall demur 
for the Nonage of one. 


Patſon, who. ' 


Church, and ſuſtains the ſame as well in ſuing as being 
ſued in any Action touching the ſame, Fleta lib. 9. cap. 18. 


G Uhere a Parſon leaſes for Years, and is abſent 
from his Benefice above the Space of eighty Days 
in one Year, the Leaſe is void. 3 Leon. Caſe 148. 
Stat. 13 Eliz. cap. 20. Cro. Eliz. 490. 

H MAParſon takes a Benefice with Cure above 87. 

per Annum, with a Diſpenſation, and afterwards 

takes another Benefice with Cure ; the firſt is gone 

by the 21 H. 8. cap. 13. 4 Leon. Caſe 367. 


I The Parſon in a Quare Impedit, ſays, That he 

is Parſona imperſonata, and doth not ſay, Tempore 

impetrationis brevis, and yet good; for it is infer- 

red by the Writ brought againſt him that he is; and 

if he be Perſona imperſonata before he pleads, it is 
ſufficient. Cro. Car. 105, 


A Parſon abſent from 
his Benefice above eigh - 
ty Days makes his Leaſe, 
void. 

13 Eliz, cap, 20. 


A Parſon who hath a 
Benefice with Cure of 
81. per Ann. takes another 
Benefice with Cure; the 
fixit is _ | 

21 9. 8. cap. 13. 
ſelt. 9. ; 

How 1n a - 2g In- 
pedit, the Parſon mut 
plead that he is Prrſouc 
im perſonatn. 


By 


256 5 Partition. 

Agaitift Spiritual Ter-. By theiStatute ef the 21 H. 8. r 13. fecl. 1. A 
cn raking of Fas: 3 1g Send, Tb no Speidel Perſan dal ke 1 
Farm to himſelf, or any Perſon to his Uſe, = of any Maxtors, 

Lands, Tenements, or Hereditaments for Life or at Will, upon he 

Forfeiture of 10 l. pe, Month, one Moiety to the King, the other to 

the Informer. WEL. 118 19 BOT es KN ei lige 

Nor ſhall any Neither ſhall 3 again any Merchan- B 
„„ Corn, Cattle, &'c. upon Forfeiture of the 
gain. _ 2 88 treble Value. —_— | Det G3 7 8 
AAS Dovided, t he ma Horſes or an 
1 — 417 a for his — 4 Uſe and for — 
ring of his Glebe and Church Lands. Sci. 6. 
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= UParrues and Parti 


1 Artition is a dividing of Lands diſcended D 
arunen, wt. dy the Common Law-:amougſt Coheirs 

| od Parceners, where there be two at the 

leaſt; whether they be Daughters, Siſters, Aunts, oz otherwiſe of 

Kin to the Anceſts2, from whom the Lands viſcenved to them: And 

alſo may be between Jointenants, and Tenants in Common. 


, Row Panties b mods Where Partition is made by Agreement (unleſs E 
by the Sheriff, there is ſome particular Agreement to the contrary) 


the elder Siſter ſhall chuſe firſt, the ſecond next, ec. 
but where the Sheriff is to make Partition, there he may aſſign the Part 
to the youngeſt firſt, and to the eldeſt laſt, if he pleaſeth : For the 
Writ doth not command him to give any Preference to the elder Siſter, 
but only to make equal Partition. es} 
How Partition of A Partition of Lands ought to be made accord- F 
Lands muſt be made. ing to the Quality and the true Value of the Lands, 
and not according to the Quantity or equal Num- 
ber of Acres: Hill. 22 Car. B. R. For the Partition ought to be equal 
in Value, which is ſo in the former, but may not be ſo in the latter, 
vis. the Diviſion by Equality of Acres; for ſome Land is of greater 
Value than other. 
I A Partition 


— — __}— —--—-—_— — — — — 2 * — _ 


Partition. 1a. 357 
A A Partition may be of any Eſtate of Freehold, == — wer 


or for Term of Years, or uncertain Intereſt, or at 
Will, of the Manors, Lands, Tenements or Here- 
ditaments, whereof the Partition is demanded : See the Manner of ſuing 
of it, and the particular Directions given by the Statute, intituled, An 
AZ for the ea * obtaining Partitions of Land in Coparcenary, Joint- 
tenancy, and Tenancy in Common, Stat. 8 G9 V. 3. 

cap. 31. This Act was temporary, but now made 
perpetual by 3 & 4 Anne, cap. 18. 
B It Coparceners, Jointenants, or Tenants in Com- 
mon, ſeized of any Eſtate of Inheritance in the Ad- 
vowſon of any Church or Vicarage, or other Eccle- 
ſiaſtical Promotion, and a Partition be made between 
them to preſent by Turns; then every one ſhall be adjudged to be 
ſeized of his or her ſeparate Part of the Advowſon to preſent in his or 
her Turn: As if there be two, and they make Partition, each ſhall be 


of 869 M. 3. cap, 31. 


3% 4 Inn, cap. 18. 


How Coparcenets ſhall 
preſent to an Adyow- 
ſon. 


7 Ann. 


ſaid to be ſeized, the one of the one Moiety to preſent in the firſt 
Turn, and the other of the other Moiety to preſent in the ſecond Turn; 


and ſo where there are more than two. 1 

C Bote, No Plea in Abatement in Partition ſhall 
be admitted, nor ſhall it abate by Death. 1b:d. Se. 
3. See the Statute, how it is to be executed. 
D Partition of Lands of Inheritance to be made by 
Parceners, Jointenants, or Tenants in Common, 
muſt be made by Writ or Deed, and cannot be made 
by Parol. See Dy. 350. b. pl. 20. Benl. 260. 


E One Coparcener cannot avow for the Moiety of 


the Rent before Partition. 5 Mod. 141. 


F @Uhere Part of one Parcener's Eſtate is evicted 
for Life, that ſhall defeat the intire Partition. Cr9. 


Eliz. 902. pl. 6. 903. See Title Exchange. 


G A Man ſeized of Lands in Fee, had only two 
Daughters, and deviſes all his Lands to one of his 
Daughters, and her Heirs: Here the Deviſee ſhall 
have the Whole : For where-ever a Deviſe is of the 
whole Land to an Heir, there the Deviſe ſhall be 
void, becauſe he is in by Diſcent, which is his bet- 
ter Title; but where Part is deviſed to the Heir, 
there he ſhall take by Purchaſe. Hill. 1 Anne. 
H Partition brought by Tenant in Fee of one 
Moiety, againſt Tenant for Life of the other 
Moiety. per 32 H. 8. cap. 32. Lutw. 1018. 
T Ik there be three Coparceners of a Manor who 
make Partition, every of them ſhall have a Manor 
and a Court-Baron within her Purparty. 26 H. 8. 4. 
Davis's Rep. 61. b. 

Vol. II. 4 Y 


Shall not abate for 
Death. | 


Shall be no Plea in A- 
batement. 


How Partition muſt 
be made. 


One Coparcener can- 
not avow for the Moiety 
of the Rent before Par- 
tition. 

Where Part of one 
Parcener's Eſtate is e- 
victed, defeats the Par- 
tition. 


Where, upon a De- 
viſe to one of his Daugh- 
ters and Heirs, ſhe ſhall 
have the Whole. 


Where Part being de- 
viſed, ſhe ſhall take by 
Purchaſe. 


Partition brought by 
Tenant in Fee, againit 
Tenant for Life. 

32 Y, 8. cap. 32. 


Three Parceners make 
Partition, each ſhall have 
a Manor, and a Court- 
Baron. 


Erroz 


| 
| 


358 1 Part-Owners, and Partition. 


How the une 
to be in the Caſe 
Teuands in Common- 


Erroz was aſligned that in the Count it was ſet A 


a forth, 1 hat Inf: mul. G. pro indiviſo tenet cum Def. 


and it is not {aid what Eſtate : Several Precedents 


© were quoted to make it good; but it was ſaid, that 


Tenants | in Common ought to ſhew it in their Count. 3 Leon. Caſe 312. 


Judgment. | 


e 2 
Tenants in Common. 


Advowlſon. 


There the Judgment in Partition is not removed B 
by a Writ of Error. 3 Salk. _ 
Tenants in Common were not compellable to C 
make Partition before the Statute; Bid. 208. 
Partition may be made by Joint-tenants of an D 
Advowſon by Deed of Covenant between them- 


ſelves, Catthew 505. 


Partners, Part-Owners, 


and Partition, 


Partners, who. 


Part-Owners, who. 


Two Partners, Judg- 
ment only againſt one, 
only his Part ſhall be 
taken in Execution. 


Covenant upon Arti- 


cles by one Partner a- 
gainſt the other. 


Partition by Tenant 
in Fee, againſt Tenant 
for Life of another 
Moiety. 

32 N. 8. cap. 32. 

The Statute for the 
more eaſy ſuing out of 
Writs of Partition. 

8 C 9d. 3. cap. 31. 


See Partition. 


Artners are where two oz moze agree to E 
come in Share and Share alike to any 
Trade 02 Bargain. 

Part⸗Owners are only thoſe who ate concern- E 
ed in Ship Matters. 


Two Partners in a Trade, and judgment i is re- G 
covered againſt one of them; his Moiety of the 
Goods in Partnerſhip only, ſhall be taken in Execu- 
tion. Show. Rep. 174- 

Covenant brought upon Articles by one Partner H 
againſt the other, and ſeveral Breaches afligned, 
ſome found for the Plaintiff, and ſome for the De- 
fendant; and ſo of the Demurrers. Lut w. 877. 4. 

Partition brought by Tenant in Fee of one I 
Moiety, againſt Tenant for Life of the other Moie- 


ty. er Stat. 32 H. 8. cap. 32. Ibid. 1018. 


Pte the Statute, For the more eaſy ſuing out of K 
Writs of Partition, with the Manner of ſuing of 
them out, and making of Partition. 8 G 9 V. 3 
cap. 31. See Title Partition. | 

CAbere 


— 


A TAhere there are Part-Owners of a Shi , the Ma- 


jority may ſend't 
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her dut, wirldut the Cnſent of b. The Majority of 


the welt: And if they do, the Majority run all 'the Sram may ſend 


Hazard, and they muſt partake of the Profit. Shots. 


2 
** . 
* 


| * oh; E en 
B An Action will le us well againſt che Part-Owhers An Action lies as 


ger | wax ry" 23 . well againſt the Part- 
of a Ship, for the Loſs or 8 iling of Goods deli- 8 as the Maſter. 


vered to the Maſter, as againſt the Maſter : But if 


it be brought againſt the Part-Owners; it müſt be. Where are feveral 
brought againſt all of them, or elſe the Defendant rl 
may take Advantage of it, by Pleading in Abate- againſt the Maſter, or 


ment, or upon the General Iſſue. Hid. 30, 103. J of them. 


C A Mafter of a Ship is chargeable in reſpe& of Where the Maſter is 


his Wages, and ſo are the Part-Owners in reſpe& chargeable, and 
of the Freight they receive for the Portage of tge e, 


where 


Goods, at the Plaintiff's Election: But the Action againſt che Part- 


Owners muſt be brought againſt all of them. 3 Lev. 259. 
Party and Privy, See Privies und Ppꝛiuities. 


Patron. 


See Pzelentment to a Church. 

D C \Ignifies him who hath the Gift of a Be⸗ 3 
neſice; and the Reaſon is, beratife the Patron, who, 

Gift of Churches and Benefices belonged 
unto ſuch good Men, as either built oz 
elſe endowed them with great Part of their Revenue. 


E Ok an Avoidance by Reſignation or Deprivation, 
the Patron ſhall have fix Months Time after Notice be 91 
given him, to preſent his Clerk, becauſe it may be Sos bs 


Where Notice 1s to 
ven to the Patron, 


Is to 


ſecretly done in the Chamber of the Ordinary: But take Notice at his Pe- 


where the Church becomes void by the Death of 


the Incumbent, there the Patron is to take Notice of it at his Peril, 


3 Leon. Caſe 66, fol. 46. 


There 


49 


There are three Cauſes of Patronage. 
I. Ratione fundationis, where one ſolely founds A 


a Church, | 
E og Cauſes of 2. Ratione donationis, when one only endows it. 
3. Ratione fundi, when a Man erects a Church 


upon his own Soil, Lit. Rep. 137. 


Where a Patron may A Patron may revoke his Preſentation before B 
revoke hisPreſentation. Inſtitution. Latch. 192. : 


Pawn, See Pledges and Pledge. | 


Payment, 


e 
See 


Dilcharge. 
Pleas and Pleadings. 


WW... A to GE 2 qt to precede Payment. Chanc. C 
Payment the zoth of Payment at an impoſſible Day, as the 3oth of D 
— * 3 be Payment Ff. thall be Payment preſently. Latch 4. Gibbon 
; and Purchaſe. 


Payment before the Payment of Money before the Day of Payment E 
Day, 1s Payment at the appointed, is in Law a Payment at the Day: For it 


* cannot be in Preſumption of Law any Prejudice to 
him to whom the Payment is made, to have his Money paid before the 
Time; and if it be paid before the Day, it is paid at the Day; and 
it appears by the Receipt of it, that it is for his own Advantage to 

receive it then, The Defendant muſt not plead, 

How to plead it. That the Plaintiff accepted it in full Satisfaction; 

but he muſt plead, That he paid it in full Satis- 
faction. 5 Rep. 117. | 

How Payment is to There a Man is bound to pay his Rent at four F 
be pleaded when it is Feaſts, or within ten Days 12 every Feaſt, or 
in the Dijuneve. within fix Months, Payment generally is no Plea: 
For he hath his Election at which of the Days to pay it, it being in the 


Disjunctive. Cro. Car. 421. pl. 13, 422. 
2 A Pan 


Payment. 


Man had four Daughters, and ſettles his 


⁵14 4 
Eſtates to the Uſe of his Daughters, until every p 


one of them ſucceſſively ſhall or may have levied five 
hundred Pounds a-piece for their Portions; Remain- 
der to the Son : The Son enters and holds the Eſtate 
longer than the eldeſt Daughter might have received 
her Part, and then ſhe entered: And adjudged, That 
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Where five hundred 
ounds a- piece is to be 


raiſed by three Daugh- 


ters for their Portions 
ſucceſſively, one muſt 
not delay to do it in 
Prejudice of the o- 
thers. 


the could not in Prejudice to her other Siſters : But they held, That 
{he had a A againſt her Brother (J ſuppoſe in Chancery) who 


had receiv*d the Profits. Cro. Eliz. 800. pl. 53. 
B Upon Solvit ad Diem pleaded, it is good Evi- 
dence to prove Payment at any Time after the Day, 
and before the Action brought: For if the Money 
were paid and accepted by the Plaintiff, he had 
no Reaſon to bring his Action. See the Statute 
4 & 5 Anne. 
C Payment, though after the Day, may be pleaded 
to any Action of Debt, upon Bill, Bond or Judg- 
ment, or Sci. Fa. upon a Judgment, by Stat. 4 &- 
5 Anne. See Title Pleas. 
D How to aſſign a Breach, where Money is to be 
paid after the Receipt. Lutw. 472, 473. 


E here Money is to be paid upon Notice, it 
ſhall not be loſt for want of Notice; but no Notice 
may be pleaded in Abatement. Bid. 404. 

F How Conditions of Bonds are to be pleaded to 
be performed where Money is to be paid, or ſome 
Collateral Matter to be done. Keilw. 74. b. 75. 4. 

G There the Word Paying in a Will makes a Con- 
dition, and where not. See Title Deviſe., 


H Payment of a leſſer Sum in Satisfaction of a 
greater, cannot be any Satisfaction for the Whole, 
unleſs the Payment be before the Day : But the Gift 
of an Horſe or Robe, Gc. in Satisfaction, is good. 
S eh. 17%. +5 . 25 

1 @Uhere Money is to be paid upon a Condition to 
Heirs, Executors or Adminiſtrators, and the Aſſigns 
are not named, it cannot be paid to the Aſſignee. 
5 Rep. 96. b. WITTY n | ** 

K Payment of Money ſhall always be directed by 
him who pays the Money, not by him who accepts 
it. 5 Rep. 117. %. Cro. Eliz. 68. pl. 19. For every 
one ought to interpret the Intention of his own Act, 
and not another for him. Mich. 1 50. B. . 
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Payment after the 
_ and before the 
Action brought, is good. 


46 5 Innz. 


Payment after the 
Day, where good. 


4 5 Innx. 


How to aſlign a 
Breach, where Money 
is to be paid after the 
Receipt. 


Where Money is to 
be paid upon Notice. 


How to plead to 
Bonds where Money 
aid, or ſome collateral 
hing done. 


Where the Word 
Paying makes a Condi- 
tion. 


Payment of a leſſer 
Sum, not good, unleſs 
before the Day. 


But of a Collateral 
Thing it is. 


To whom Money is 
to be paid. 


By whom Payment 
ſhall be directed. 


Money 


— — — — — 


— . — m by — 
— — 


Payment by the Bor- 
rower to the Scrivener, 
ſhall not conclude the 


Payment in Taxes, 
and in Repairs. 


Executor. 


Money paid to a third 


Money ſtolen. 


Payment to a Bond. 


Payment of Part. 


Accord with Satis- 


Money to be paid at 
ſeveral Times. 


Payment in Diſcharge 


of Intereſt. 


Payment preſumed. 


Indorſement of In- 


1 Payment before the 


Payment. 

Money was paid by the Borrower to the Scri- A 
vener who procured the Money, without taking up 
of the Security: And held, That in regard the 
Lender kept the Security, Payment to the Scrivener 
ſhould not conclude him. Rep. 93, 94, and 111. 

Payment of Taxes, or Money laid out for Re- B 
pairs, where good, in an Action of Debt for Rent. 
See Title Rent, | 

An Executor may pay Debts of a higher Nature C 
after a Decree Quod Computet. Salk. 507. | 
But liter after a final Decree, for ſuch Decree is D 
in Nature of a Judgment. Bid. 

A. receives Money of B. by the Hands of C. E 
'tis A's Money, and he muſt bear the Loſs by C. 
Lid. 508. | | f 

So if A. receives Part of a Sum, and puts it in F 
a Bag, and while counting the Reſidue the Bag is 
ſtolen. 16:d. | | 

Payment to a Bond with Condition endorſed, G 
is a good Plea before Breach. Hid. 

But not after Breach, for the Benefit of the Con- H 
dition is loſt by the Breach. 1hid. 15 

Payment of Part, and Acquittance pleaded, Puis ] 
darrein Continuance is in Bar. Salk, 519. 

Money paid on a void Award may be pleaded as K 
an Accord with Satisfaction. Bid. 71. 

There a Sum of Money is agreed to be paid at I. 
ſeveral Times, an Action lies for the Whole on a 
Failure at any one Time. Mod. Caſes in Law and 
Equity, 56, 57. | 

Ponep was paid on a Bond as Principal, yet M 
taken to be in Diſcharge of Intereſt, 1þid. 242. 

Debt on a Bond of 35 Years ſtanding, on Solvit N 
ad diem pleaded, Payment ſhall be preſumed, 
Ibid. 278. 

Ik an Indorſement of Intereſt paid be Evidence © 
of ſuch Payment. Vid. 279, 280. 

Where Payment before the Day is Payment at þ 
the Day. Ibid. 345. 


Peace. See Juftice of Peace. 


Penalty 


Penalty and Penal Laws. 


See Payment, 


A J- PE Spiritual Court may hold Plea of a The Spiritual Court 
Thing prohibited by a Statute upon a Pe- — one nnagfg dr 
nalty ; fo that they proceed not upon the Penalty. Statute. of 
2 Lev. 222. by” 8 
B Ik a Man bring an Action of Debt upon a Bond In Debt for Perfor- 
for Performance of Covenants, the Plaintiff ſhall EE 0 . 
recover the whole Penalty of his Bond, becauſe in he whole Penatry. 
Debt the Judgment muſt be according to the De- 
mand, and the Demand muſt be for the whole Pe- 
nalty ; for it is the Defendant's Folly, after he hath 
obliged himſelf, not to take Care to perform the {© 
Condition. But upon the Defendant's bringing of . 4 bo, yp x4 will 26- 
his Bill in YT and praying of an Injunction to 
the Suit at the Common Law, the Court of Equity | 
uſually grant it till the Hearing of the Cauſe ; and upon the Hearing 
of the Cauſe, they uſually continue the Injunction farther, and order a 
Trial at Law upon Quantum dampnificatus, for the Jury to find (for a 
Court of Equity cannot do it) how much Damage the Plaintiff received 
by reaſon of the Breach of the ſeveral Covenants; and they farther 
Order, That after ſuch Verdict given at the Common Law, both Par- 
ties ſhall refort back for the Decree of that Court : So that here is firſt 
an Action brought upon the Bond at the Common Law, then a Decree 
in Chancery for a Trial at Law, after that an Action at the Common 
Law, to try the Quantum dampnificatus; and after that upon the Re- 
turn of the Poſtea, and Reading of it in the Court of Equity a final 
Decree, whereas a bare Action of Covenant at the Common Lau 
(without ſuing for the Penalty of the Bond) would have made an End 
of the Buſineſs in leſſer Time, and for # much leſſer Charge. 
C There are three Kinds of Penal Laws, Pœna EE 
Pecuniaria, Patna Corporalis, and Pans Exilii. peu Tau. Kinds of 
Cro. Fac. 415. E 3. SIS f 
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Perambulation. 


See Pariſh. 


Erambulatione Facienda is aTUrit which lies A 
where two Lo2dſhips lie near together, 
and fome Encroachments have been made 
| bk a long Time, then by the Allent of the 
Lo2ds, the Sheriff ſhall take with him the Parties and Neighbours, 
and ſhall make a Perambulation, and ſettle the Bounds as they 
were befoze : Alſo there is another Perambulation; and that is, 
fo2 the Winiſfer, Church-Wardens, and Pariſhioners, to go round 
their Paͤrich once a Pear, in oz about Aſcenſion- Week. 


Pariſhioners may well juſtify their going over B 

A Perambulation is any Man's Land in their Perambulation, according 

2 to their Uſage; and may abate all Nuſances in their 
Way. Cre. Eliz. 444. pl. 3. 

Cuſtom to find Cakes A Cuſfom for Farmers to find Cakes and Ale at C 
and Ale at a Perambu- a Perambulation, is naught; for it is no more than 
n, T a Preſcription in Occupiers, which is not good in a 

Matter that charges the Inheritance. 2 Lev. 164. 


Perambulation, what. 


N 


DOT on * 0 - 


Peremptozy. 


e Peremptozy, is when a Buſineſs is by a D 

Peremptory, what. H | Rule of Court to be ſpoken unto at a 
1 pꝛeciſe Day; and if it cannot be ſpoken 

unto then, by Reaſon of other Buſineſs 

of the Court, the Court in ſuch Caſes doth uſe, at the P2ayer of 
the Party who is concerned, to diſpence with the not ſpeaking to 
it at that Time, and doth not give the Party farther Time to 
ſpeak to it, without Prejudice to him; and this is called the put⸗ 
ting off of a Peremptoꝛp: And this is uſed to be moved by Counſel 


at the Riſing of the Court, and is granted of Courſe, 4 
3 3y 


ar- 
A By the Rules of the Court a Peremptory Day to 
ſhew Cauſe why the Judgment ſhould not be affirm. 


* 


ed, is not to be given to the Defendant upon a Writ | lle, U. 
wy Reading of the Re- 
COX * 


of Error brought to reverſe a Judgment given 
againſt him, upon a Non ſum onto or Judg- 
ment by Default at the firſt 
appoint a Day to hear Counſel: For ſuch a 
favoured as a Judgment upon a Verdict. Mic 
B It the Defendant do tender an Iſſue in Abatement 
ofthe Writ, and the Plaintiff doth demur upon the 
Iſſue, and upon arguing of the Demurrer the Iſſue is 
over-ruled, that is, it is adjudged by the Court to 
be no good Iflue ; the Court will give the Defendant 
a Day over to anſwer peremptorily, that is, to plead 
a Plea to the Merits of the Cauſe, the former Plea, 
which was over-ruled, being only in Abatement of 


the Writ, and nothing at all to the Merits of the 


Cauſe, for that never came in Diſpute : Trin. 24 
Car. I. B. R. But otherwiſe it is, where ſuch an 
Iſſue andDemurrer is in Bar of the Action; for there 
the Merits of the Cauſe are put upon it. 

C Ik a 1 Day be put off by the Court, 
the Party that will take Advantage by the putting 
it off, ought to enter the Rule of the Court that was 
made for the putting it off. Trin. 1651. B. S. 
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Peremptory-Day not 
ven the Defendaut 10 
ew Cauſe, Cc. at the 


Reading of the Record; but the Court will 
pra is not ſo much 
22 Car. 1. B. R. 


If Defendant tender. 
an Iſſue in Abatement 
of the Writ, and the 
Plaintiff demurs, and 
the Iſſue is over-ruled : 
The Courr will give 
the Defendant 'a pe- 
remptory Day to plead - 
to the Merits, 


Aliter, if the Iſſue 
and Domurrer were in 
Bar of the Action. 


How to take Advan- 
tage of the putting off 


of a peremptory Day. 


Perjury, 


CEvidenee. 
See Oath. 
Witneſs. 


Falſe Oath taken before a Perſon that hath 
not Authority by Law to give the Party 
his Oath in that Cauſe wherein he is de- 
poſed, is not Perjury : 21 Car. 1. B. R. For the Oath 


D 
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Falſe Oath taken bes 
fore a Perſon who has 
no Authority to give it, 
is not Perjury. 


is Coram non Fudice, and it is as if no ſuch Oath had been made. 


An 


356 Perjury. 
Indig ment lies for An Indictment for Perjury may he preferred againſt A 
taking a falſe tee. gne for taking a falſe Oath raſhly, and for want of 
Vene WIT +  Confideration, although the Party that took the 
Oath did not do it maliciouſly; and he may be convited thereupon ; 
But the Fine ought to be mare maderate where the Perjury is commit 
ted out of Raſnneſs only, than where it is committed maliciouſly: Trin. 
24 Car. B. R. For tho the Law doth not tolerate Offences, even when: 
they are committed out of Infirmity; yet it hath Regard to the Weak- 
neſs of a Man, and will not therefore puniſh them ſo ſeverely as H- 
fences committed upon premeditated Malice to the Party againſt who 
they are committed. Quere, If this, not being voluntary Perjury, is 
within the Statute ? b Der'6t | Fee 
No Indiment lies or There a Man makes a falſe Qath, which is no- B 
a falſe Oath, it the Party thing to the Purpoſe. in the Cauſe, and the Party 
receives no Damage. againſt whom the Qath is made receives no Damage 
thereby, there lies not Indictment for it: For it would be very hard 
to make a Man ſuffer for that which ages no 4 55 4 8 
en erjurp may be given in Evidence to the Credit 
e of Wine Vall. 314. | 
But a Man ought not to be drawn into a con- D 
ſtru&ive Perjury. Did. 3 
Charge to be certain. The Charge thereof ought to be equally certain E 
| whether at Common Law or on the Statute. Lid. 
Difability on the St · Pet on Conviction thereof on the Statute, Diſ- F 
tute. ability is Part of the Judgment, 7Tb:d. | 
By the Common Law. But on a Conviction at Common Law, Diſabili- G 
ty is _ the Conſequence of the Judgment, Skin- 
ner 578. | | 
And the King may pardon a Diſability where only H 


Tous the Conſequence of a Judgment. Salk. 689. 

os: But not where Part of the Judgment; yet a Sta- I 
tute will pardon both. Tbid. 

Here puniſhable. Dow tis puniſhable, and where the Offender may K 
be indicted, where not. Salk. 269, 270. 

Information. An Objection to an Information for a Perjury, L 
not allowed. 3 Salk. 199. 

New Trial. There can be no new Trial on an Indictment for M 
Perjury. 3 Salk. 362. 

Indictment. here an Indictment for Perjury was held to be N 


laid too General. Carther 421. 
. Perjury in an Anſwer Indidkment of Perjury in an Anſwer in Chancery, O 
W Ruled, That if the Bill be diſmiſſed in Chancery, 
, the Complainant there is a Witneſs, otherwiſe he is 
not; and the Bill taken off the File is no Evidence, tho* a Copy made 
whilſt the Bill was on the File may be read; but there being only 
Oath againſt Oath the Defendant was acquitted. Skinner 827. 
De: Perjury ought to be alledged in a Thing mate- P 
What is Perjury. rial; but if it has any certain Relation, it ſuffices. 
Comb. 460, 61. IP 
Perpetuity. 


— 
— 


we | VC w | 


A Perpetuity is where if all that have In- | | 
A tereſt join, yee-fhbS'Tail Nu paſs Al Definition of a Pei- 
the Eſtate : "But W f. by the Concurrentee 


of all, having the Eſtate⸗ Tail, it may 
he harr'd, it is na Perpetuity: Chins beg. 273. 


B is a Rule that hath deftroyed Perpetuities, „A Rule that deſtroys 

... an Eftate cannot be made to == for a Time, Perperuities 
and then to riſe again; or to ceaſe as to one Perſon, and have Being as 
to another; or to deprive a Tenant in Tail by Condition or Limita- 

tion of the Power of 1 08 ky. * 1 

C They are odious in the Law. See 1 7 — ate odl- 
bet's Cale and Chudleigh's Caſe: | * | opiatiplow. 
3 Pꝛoviſo to ceaſe an Eſtate limited to a Man, Perpetuities void and 
and the Heirs Males of his Body, as if the Tenant pant. 
in Tail were dead, is repugnant, impoſlible, and againſt Law. 1 Rep. 
84. a. &c. to 88. Moore, Cale 495 © 

E * copy xy in Reverſion of a Term to ſeveral Limitation of a Re- 
Perſons in eſſe, ' doth not extend to the Creation of perton. — * _ 
a Perpetuity ; but otherwiſe it is to Perſons not in Perpetuity. 
eſſe. Chanc. Rep. 8. 

F Uhere the Limitation of a Term for Years tends Limitation. 
to Perpetuity, where not. Carthew 266. 

G Deviſe of a Term to A. and the Heirs Males of What a good Deviſe. 
his Body; and if he die without Iſſue, leaving B. 
then to C. this is a good Deviſe to C. on the above 
Contingency. Comberb. 208. 

H Pet an Executory Deviſe to commence after the Executory Deviſe. 
Death of one without Iſſue, is not good. Vid. 483. 

I A Term for Years is deviſed to A. for Life, Re- When the Heir ſhall 
mainder to the Heirs of the Body of 4. it was ad- take by Purchaſe, 
judg'd in Parliament, that after 4's Death, his 
eldeſt Son ſhou'd take by Purchaſe. Vid. 447. 


Y Foꝛ Caſes of Perpetuities, ſee Moore, Caſe 868. and the Doctrine 
B ay” 3 call'd the Duke of Norfolk's Caſe. 
2 3 


; Pertaining. 
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Pretaining. 


| 3 wo Reſcription doth not make any Thing ap- A 
DTS cha pendant or appurtenant, — 4 the Thing 
_ i: 77 appendant or hy 1 agree in Quality 

| and Nature to the ke gate it - 
appendant or appurtenant : As a Thing corporeal cannot proper 
— to a Thing corporeal; nor a Thing incorporeal to a Thing 
incorporeal: But Things incorporeal which lie in Grant, as Advow- 
ſons, Commons, & c. may be appendant to Things corporeal, as a Ma- 
nor, Houſe or Land, &c. Co. Lit. 121. 6. | 


 Pigeon-Þouſe and Pigeons, ſee Nuſance. 
Pie-Powder Court, ſee Courts. 
Pirate, fee Felon and Felony, Trials. 


Plaint. 
1 Allize. 


Laint is the Entrp of an Acton in an tnfe- g 


FO Wh P tioꝛ Court, and is after this Manner: 
A. B. queritur verſus C. D. de placito tranſ- 


28 & one pleg* de proſequendo, ſcilicet, Johannes Doe & 


2 


A Plaint 


* 4 | . 4 7 * ; 389 

A A Plaint is likewiſe the Caiiſe fo which the Plaintiff voth com 
plain to the Ring againſt the Defendant, and foz which he doth 
obtain his Writ: Fo2 as the King Ddenſes his Writ to none, if 
there be Cauſe to grant it, ſo he grants not his Writ to any 
without there be Cauſe alledged fo? it; fo2 as the King is bound 
to help them to Right that ſuffer Mrong, ſo he is bound (as 
= as in him lies) to defend his People from cauſeleſs Uera- 

==. 7 3 


B A Plaint in an inferior Court, is in the Nature A Plaint is i Nature 
of an original Writ : Paſch. 1652. B. S. For there- f an otrigiral Writ: 
in is briefly ſet forth the Plaintiffs Cauſe of 
Action. 3 | 

Where a Plaint is levied in an inferior Court, : How to proceed on 4 
the Defendant muſt be diſtrained but by a Pewter- 2 * 
Diſh or Kettle, &c. or ſome other little Thing of 
ſmall Value (not exceeding 105.) at firſt; and if he doth not appear, 
then a farther Diſtreſs to a greater Value, and ſo on till he appears; 
but the Plaintiff muſt not upon the firſt Diſtreſs, ſweep away all the 
Defendant's Goods; if he doth, this Court will grant an Attachment 
againſt him, and alſo againſt the Officers who made the Diſtreſs. 

D The firſt Proceſs in an inferior Court, is a Plaint; a 
upon which Plaint there iſſues a Pone, and until the 1 2 
Return of a Nichil upon the Pone, a Capias will beriot Coutt. 

not lie againſt tlie Body of the Defendant. 


Holy to plead a Plaint in an inferior Court of _— to plead Plaine 
Record, and Judgment thereupon, where the Cor- the iy ogg" 


poration is altered from Bailiff to Mayor. 3 Lev. tered from Bailit? 10 
243. See Title Coppozation. Mayor. 
F The Plaintiff in an Aflize may abridge his Plaint Where the Plaint in 


of any Part whereunto a Bar is pleaded. 21 fl. 8. — may be #- 


cap. 3. See Title Afſze, 21 5. 8. cap. 3; 
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Abatement. )( Officer. 
See J Jeofails, ©5 Replication. 
Dyer. Traverle. 


fig oe, Leadings are all the Matters which come A 
ei P after the Declaration, as well on the 
Dekendant's as the Plaintiff's Side, un- 

til Tſſue 02 Law in Fat is joined. 10855 


A Plea muſt be eiter Every Plea muſt be pleaded either in Bar to the B 
in Bar to the Action, Action brought, or in Abatement of the Writ upon 
or in Abatement of the vhich the Action is framed; otherwiſe it is but a 

Diſcourſe and not a Plea, becauſe the Plaintiff can- 
not take an Iſſue upon it; and therefore if the Plaintiff do demur upon 
it, and his Demurrer be judged good, he ſhall have Judgment againſt 
the Defendant for want of a Plea. Paſch. 23 Car. B. R. rs 

When Pleas in Abate. _ Pleas in Abatement muſt be pleaded within the C 
ment muſt be pleaded. four Days after the Rules to plead are given, unleſs, 

the Defendant craves a ſpecial Imparlance; which 
if he doth the Manner is thus, To pay the Plaintiff's Attorney two 
Shillings to enter a ſpecial Imparlance, which is entered with a ſalvo to 
the Defendant of all Exceptions tam ad breve (if by CH” quam 
ad narrationem;, and he may plead in Abatement at the End of the 
eight Days Rule. ; 

35 Ik upon a Plea in Abatement the Defendant pleads D 
1 ik 8 that which is falſe, and Iflue is taken — and 
a Falſity, Plaintiff ſhall found for the Plaintiff; this ſhall be fatal to the De- 
8 fendant, and the Plaintiff ſhall have his Judgment; 
| but if the Plaintiff demurs to his Plea, and hath 
Judgment upon the Demurrer for him, the 2 is quod * 
reſpondeat ulterius in Capite, ſuch a Day, which is the Day in the Rule 
given by the Court; but if the Defendant hath Judgment, then there 
is a Mi capiat per billam entered: But Note, In all theſe Caſes where 
1 


Judgment 
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udgment is given by the Court for the Defendant If judgment be given 
— 7 — hy recovers no Coſts againſt the Bente Nie 
Plaintiff, it being Caſus omiſſus out of the Statute. no Colts. 1 
But ſee the late Act, For the Amendment of the Law, 
for Coſts for Inſufficiency upon Demurrer joined. „ = , 
A If the Defendant pleads a Dilatory Plea, the Where a Dilatory 
Court, at the Plaintiff's Motion, will order him to Plz is pleaded. 
plead ſuch a Plea by ſuch a Time as he will ſtand 9 
to: And if he be ordered to put in a Plea as he | Where he fhall not 
will ſtand to, and he do it accordingly, if ſuch his 
Plea be not good the Court will not permit him to amend it, but the 
Plaintiff ſhall take Advantage of it, by demurring upon it, or other- 
wiſe, as he ſhall be adviſed : Becauſe he hath abuſed the Favour of the 
Court in granting him Time to put in his Plea, which they intended 
ſhould be a good Plea. | 2 Eren 
B But where there is a Paper-Book made up, the. How it is Where in a 
Defendant hath four Days to join in Iſſue, viz. To dun joined (ndr er 
pay the Plaintiff for the Entry of what is his Part; Pemurrer) Notice of a 
and at the End of the four Days, may, if he thinks Tal is given: Burifon 
fit, wave the Special Pleading, and plead the General! 
Iſſue: But if the Paper-Book which is delivered to the Defendant's At- 
torney is made up with an Iſſue joined, the Plaintiffs Attorney may, 
upon the Delivery thereof, give eight Days Notice of Trial; but 'the 
Defendant's Attorney may, if he thinks fit, within four Days ſtrike out 
Et prædict. defendens fimiliter, & c. and put in a Demurrer to the Plain- 
tiff's Rejoinder or Replication: But if the Defendant joins in the Iſſue, 
by paying for the Entry of his Part, or plead the General Iſſue thereto, 
then the Trial ſhall go on according to the Notice given upon the De- 
livery of the Paper-Book : But if it be a Rejoinder in Demurrer in the 
Paper-Book, and not an Iflue; there, although the Defendant at the 
four Days End waves his Demyrrer, and pleads the General Iflue ; yet 
the Plaintiff's Attorney cannot give Notice of Trial upon Delivery of 
the Paper-Book, becauſe no Iſſue in Fact was then joined: So that if 
the Defendant will not at the four Days End join in Demurrer, but 
pleads the General Iſſue, the Notice of” Trial muſt be given but from 
the Time of his pleading of the General Ifſue. | 
C @Qalhere aÞPlea is pleaded, and the Iflue is entered, But not where the Iſ- 
and the Record made up to be tried at the Aſſizes, eib entered. 
the Defendant cannot amend his Plea in this Caſe, 
without the Conſent of the Plaintiff, and an Order of Court; becauſe 
his Plea is entered upon Record. Mich. 8 W. 3. B. R. 
D Ik the Defendant do after the Term is ended A] 


- 5 | udge will ſt aſide 
plead a frivolous Plea, to the Intent to delay the , frivolas: Plea pleaded 


Plaintiff, and to hinder him from going to a Trial at aftes-Tera to delay the 
: the Aſſizes, a Judge at his Chamber will ſet aſide Flintif. 

ſuch Plea, and order the Defendant to plead fuch 

i a Plea as he will ſtand to, or elſe to accept of a Demurrer fron the 


Plaintiff unto his frivolous Plea : Hill. 22 Car. B. R. For it is the 1 
| 0 


1 
* q 
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of the Court to ſpeed the ings in Law, and to bfing Suits to 

Determination as ſoon as with Conveniency and Juſtice to all Parties it 
may be done. 


Ik a Cauſe have continued four Terms without A 
3, hat Notice Defen- Proſecution before Iflue joined, the Defendant is to 
m plead, "aw 
if the Cauſe have conti- have a Term's Notice to plead, c. before Judg- 
— four Terms with. ment can be entred by Default; if after Iſſue join- 
nn ed, a Term's Notice before the Trial. Per Magi- 
ſtrum Liveſay & alios, & c. Paſeb. 21 Car. 2. 
Defendant muſt plead Where the Defendant may plead the general] B 
the general Iſſue ſo as Iſſue, he ought ſo to plead, that the whole Matter 
1 — may in Queſtion may come to be tried: Paſch. 23 Car. 
747 10 B. R. For elſe the Plea is not good, becauſe it ten- 
ders not ſuch Iſſue whereupon the Cauſe depending may be deter- 
mined, which _ Plea ought to do; for to plead otherways is to no 
Purpoſe; and if the Defendant's Plea doth not anſwer the Plaintiff's 
whole Declaration, the Plaintiff may-well demur. EI 
Ik one bring an Action upon a Promiſe to per- C 
10 2 ary form a Contra the Defendant ought not to plead 
romile to perform 2 Performance of the Contract, or quod ipſum exone- 
Xa ravit of the Contract, but he muſt plead Non af- 
en | ſumpſit only; for if at the Trial he proves Perfor- 
mance of the Contract, then the Plaintiff's Action is gone; and when- 
ever the Action is gone, Non Aſſumpſit is a good Plea. - 
- When to plead where C Uhen the Court doth order one to plead Forth- D 
the Court ordets to With, it is to be underſtood that he ſhall plead in 
Plcad es and ſuch convenient Time after, as the Court ſhall judge 
A TH reaſonable; but if it be Inſtanter, then he muſt 
plead the ſame Day: Mich. 22 Car. B. R. For the Law accounteth 
* ings which are done in convenient Time, to be done without 
Delay. e = 
> ht The Defendant may amend his Plea, although it E 
4 1 om be three Terms after A was pleaded, if it be not 
| entred, and he will pay Coſts: Mich. 22 Car. B. R. 
But it muſt be by Leave of the Court, becauſe it is againſt the common 
Rules of Practice; which they will grant if there be cauſe for it. 
\ Plea in Abatement Foz a Plea in Abatement of the Writ or Bill F 
ought not to be re- ought not to be received after the Defendant hath 
—_ after Impar- imparled, for by imparling he admits the Writ or 
5 Bill to be good; yet if it be received, and the Plain- 
tiff doth demur to it, the Demurrer is good: Trin. 
24 Car. B. R. For the Plaintiff accepting of the Plea after Imparlance, 
it is no Prejudice to the Defendant, and therefore it is but Reaſon that 
he ſhould take Advantage of the Inſufficiency of the Plea, by demur- 
ring to it, if he ſee Cauſe; and it was the Defendant's Fault to plead 
ſuch a Plea as might be demurred unto. | 
I 


Jf 


Ik che Defendant will plead a dilatory Plea, he | 
muſt plead it upon the giving of the firſt Rule "oy Fo I>:fengant muſt 
”_ Ton for 3 to plead; and he muſt . N 

ead a Plea in Chief, after the ſecond Rule given 1 J 
Defendant to plead; and this is the ä that Cane nth 
entered againſt the Defendant for want of a Plea, until the Time ai 5 
by the two Rules to plead be paſt: Mich. 24 Car. B. R. But if b kim 
put in a dilatory Plea, the Plaintiff may move the Cou t f bin ya 
plead ” _ _ ſtand to it. e 

Ik the De endant hath pleaded an e 
Diſability of the Plaintiff, 25 that N he pleaded 5n yy 
ſhall not plead another in Diſability. Per Magiſtrum pr oy $007 ig 
wt” 7 — - — Pa ſch. 21 Car. 2. 

e Defendant tender an Iſſue in A 
of a Writ, and the Plaintiff doth demur = ho 8 
Iſſue, if upon arguing of the Demurrer the Iſſue is no 1 
over-ruled, that is, it is adjudg'd by the Court to the Iſle 8 100 
be a good Iflue, there muſt be a Reſpondeas Ouſter; there muſt be a Kahr 
for the over-ruling upon the Demurrer is not pe- 6 
remptory to the Party: Trin. 24 Car. B. R. For the 
Matter in Queſtion is not determined by the Demurrer, but onl 
Goodneſs of the Writ brought; and if it be adjudged Au. 2 y the 
muſt anſwer over to the Matter contained in it; for this 1 all hi Ve. 
requires. But if Iſſue be taken ugon a Plea in 3 kf. 
Miſnoſmer in the Plaintiff, or other ſuch like Pleadin — i yg e ] 
againſt the Defendant, the Jury ought to aſleſs Colts g 1D _ 
and the Verdict in that Caſe is foal and there ſhall be bo R e 9 
Ouſter, as upon a Demurrer ; becaufe it is the Folly of the Benda 
to put himſelf upon a falſe Iſſue to trouble himſeif — th c 3 
no Man ſhall take Advantage of his own Wrong: But 5 pr uh, _ 
2 of a Reſpondeas Ouſter, he referred himſelf to the 3 — 1 

urt; and fo there is an apparent Diverſity in theſe ay fog 4 "a 
termaſter againſt Stanly, Mich. 21 Car. 2. in B. R. And ſe . 
pinion of the Court of King's Bench, upon a Writ of Er, 3 
upon a judgment given in the Common Pleas dan A Fong. 
Amcotts : Paſch. 17 Car. 2. See after Title Perempto pay 
D See Matter of Abatement pleaded in Bar and *. 

Judgment in Chief. 3 Lev. 260. : Abatements pleaded 
n and Judgment in 
k the Defendant doth not plead according t | 

Rules of the Court, ſo that the Plaintiff _ boa before Plaine hath es- 
Judgment upon a Ni dicit; yet if after the Rules ph; udgment, his 
are out, the Defendant do put in his Plea into the Plea will be accepted. 

tice before the Plaintiff hath entered his Judgment 
this Plea is to be accepted, and the Plaintiff ought not then to enter hi 
is cp +. 40 . ty, r Attorneys to be vigilant in ate 
Practice : 21 Car. B. R. and 1. 23Car. For a Judgment upon a Nil di- 
cit 11 ww of Plea; but in N here is a Plea, and if ſuch a Judg- 

ment 
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ment ſhould be entered, it would be, in facto, a falſe and irregular + 
Judgment; and therefore the Court will not ſuffer him to enter it. 

No Dilatory Plea io Mo Dilatory Plea to be received in any Court, A 

be received in any Court unleſs the Truth thereof be proved by Affidavit, or 

without Oath. ſome other probable Matter ſthewn for Cauſe upon 

| 4&5 Ann. cap, a Demurrer: This is by the Statute of 4 & 5 Ann. 
See Title Demurrer. | 

How a foreign Pla A fozeign Plea muſt be engroſſed in Parchment, B 

muſt be. and ſigned by Counſel, and put in upon the Oath 

of the Defendant, that is, he muſt ſwear that his 
Plea is true; or ſuch a Plea is not to be received: Mich. 22 Car. B. R. 
and Mich. 24 Car. B. R. Becauſe thereby he endeavours to ouſt this 
Court of its Juriſdiction. | | 

What is a foreign A foreign Plea is when the Defendant doth plead C 

Plea. ſuch Matter; that if it be true, the Cauſe cannot 

be tried in the Court where it is pleaded; and in 
regard that thereby the Defendant doth endeavour to hinder the Pro- 
ceedings of this Court, and to delay the Plaintiff, therefore the Court 
will make him ſwear his Plea to be true, that the Court may not be 
deluded, nor the Plaintiff trifled with by a falſe Plea ; and if he will 
not ſwear his Plea to be true, the Plaintiff may enter Judgment for 
want of a Plea. Trin. 1650. B. S. 

W The Law refuſeth double Pleadings, and Nega- D 

double Pleadings. tives Pregnant, although they be true, becauſe they 

do inveigle and not ſettle the Judgment upon one 
Two Things requiſite point; but it requires in every Plea two Things, 
ara Rr the one, That it be ſufficient in Matter: the other, 
That it be deduced and expreſſed according to the Forms of Law; and 
if either of theſe be wanting, it is good Cauſe of Demurrer. 
AW Plea is ſuch a Plea, that one ſingle Iſſue E 
Plea. cannot determine all the Matter iſſuable that is con- 

tained in it, but the Defendant is put to a double 
Anſwer: Hill. 22 Car. B. R. And ſuch a Plea is not a good Plea, be- 
cauſe a good Iſſue cannot be joined upon it with a ſingle Iſſue; becauſe 
where there is double Matter no certain Iſſue can be taken, which is 
clearly contrary to the Nature of an Iſſue; for an Iſſue ought to be ſin- 
ole, and to be taken upon one ſingle Point. 

That two of the Par- A Plea that two of the Parties are dead is not F 
ties are dead, is not double, although the Death of one of them would 
dane. abate the Writ. 2 Lev. 82. | 

When a Plea that Although a Plea do contain divers Matters in it, G 
contains divers Matters upon which an Iſſue may be taken, yet this Plea is 
6 not double, if the Plea could not have been good, 

that is, would not have anſwered the whole Decla- 

ration without alledging all thoſe Matters in it: Mich. 22 Car. B. R. 

For though the Law doth not allow captious Pleas, yet it doth not 

deny the Defendant to plead all ſuch Matters that his Caſe affords for 
his juſt Defence. | | 

2 If 
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If the Plea commences It a Plea commenceth in Bar, and concludes in A 


in Bar, and concludes : 
in Abatement, Judg- Abatement, the Judgment is final. 1 Lev. 312. 


ment is final. 


be In a Scire facias againſt the Bail upon a Writ of B 
| Pc bug 1 i "me Error according to the Statute of 3 Fac. the Defen- 
Paret per Recordum,is ill. dant prays Oyer of the Condition, and on that he 
pleads that the Plaintiff proſecuted the Writ of Er- 
ror with Effet, and if the aforeſaid Judgment was reverſed, Ez hoc 
paratus eſt verificare, where it ought to have been Prout patet per 
Recordum; and Plea was ruled ill. Raym. 50. 

| | So if a Plea conclude r eſt verificare, C 

And where for fe where it ought to have been Hoc petit quod inquirat. 

9 per Patriam, it is Matter of Subſtance on Demurrer. 
Tbid. 98. vide eund. 182. 

— jour par? The want of the Words prout patet per Record D 
cured by Plea over. 3 Lev. 311. | 

Likewiſe a Plea in So a Plea in Abatement without Hoc paratus eſt E. 
ORE. veriſicare; for it is only Form. Bid. & 1 Lut. 16, 

21, 333. 
Where a Plea ought düßere a Declaration or Plea ought to conclude F 
. prout Patet, pront patet per Record. Ibid. 111. vide eund 207 
| pdf an Indictment in the Seſſions of Peace: So prour 
patet de Originali Retorn. de Record. Ibid. 264. When it is pleaded, 
that there is ſuch a Record in the ſame Court, the true Form is to pray, 
Quod Record” per Fuſtic. videatur & * cg ug Ibid. 945. 

Condemn" per Fuſtic. ds Condemn per Fuſtic de Aſſiſ. prout patet per Re- G 
Aſſil. prout pater, Oe. cord', good. Lev. 205. | 
gue d Committitur ought to be pleaded prout patet per I 

How to plead a Co. Record. a Writ not. I Lev. 211. | 
Wl In all Caſes where the Defendant pleads Matter J 

Whew to _— of Excuſe not contained in the Declaration, he ſhall 
with + aratus eff vert ſay, Et hoc paratus eſt verificare, at the End of 
— — ä his Plea, and — nelle to 4 Country. 3 Leon. 

Caſe 129, 

How the Concluſion The Concluſion of a Plea or Replication, is a K 
of a Flea or Replication Summary of the Pleader's Prayer; which as it ought 
ought to be. 4 f * , 

to be congruous with the Matter precedent in the 
Defendant's Plea, fo ought the Plaintiff's Replication to anſwer not only 
the Subſtance in the Defendant's Plea in the Body of his Replication, 
but the Concluſion of his Replication ought to be juſt oppoſite to the 
Concluſion of the Defendant's Plea. 

Where it ſhould be The Defendant concluded his Plea, Et hoc para- L. 
per Recordum. tus eft verificare, where it ſhould be Verificare per 
Record it is naught. 3 Lev. 29. But this is now 
helped by the Statute 4 & 5 Anne. | 
Where the Plea or TUlhere the Plaintiff or Defendant muſt conclude Mi 


Replication mutt be ; S420 
ded ro the Cour his Plea or Replication to the Country, and where 


dry, and where not. not. Lut. 101. 


2 Where 


4 5 Anne. 
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this ought toc 2 Ne Annen; „Jen Hir plead 
But wh R -ONC u le, Et hoc para tus e verificare 2 ed with an Et ſic, how 
Facbun 7 * is in the Negative, as Et ſic | of it * to conclude. 
ſpecial er Bu cl ude to the Country, becauſe there * 
B a 8dK:: -. A cy = in the Affirmative. 
Avon an Indictment for periut Wi 1 
that rr it is ſet forth Where Et fc is a Con- 
the Defendant Falſa dirit & depoſuit, and Po N 
inſufficiently alledged. 


& ® 


2 peers Court, and what Iſſue, and oonclud- 
naught, be — voluntgrium G. corruptum Perjurium + This was 
5 . e it was not ſaid, That Falſq — 4 1 
on e Clauſe which followed, Et fic commiſit voluntari corrupte dixit 5 
Perjurium will not help it, becauſe it is a Co rium G. corruptum 
C anal alledged. 5 Mod. 35 1. is a Concluſion upon Premiſſes 
refoats apainit four, and three pleaded in Abate 
AT Dk of en Mee pleaded in Abate- TrefaG againft four 
hn want dog one Puis darrein continuance; 34 three pleaded Dea h 
fey mat onle For Few Frm ee 
| « hf not Ouod breve pred” DI 8 
for this in Fact was — the 8 1 
3 FEY WY th of the Party. 3 Lev. 
0 bl upon a Recognizancs take in the Con = 
* taken in the Com- LR 
che — proſecute a Writ of Error — 82 N 1 pe 
wt us _ he hath proſecuted it 1 5 
dy e c pendet; but doth 1 5 | 
woos * Ly — per Recor dem. Now 3 How the Def 
_ s Plea conſiſting of Matter of Excuſe, need not dant's LAY © 2 
pli 1 : * the Plaintiff ought in his Re n Matter of 
3 ew, that t e Record was removed i 2 | 
bog py s Bench, and that Errors were abated and Tad ment affi 
it 1 that the Writ of Error adhuc endet, i =: mee; 
E 2 = mY 2 Matter of Record to be il by 1 t: Becauſe 
E in pleading of a Record, the BRococd Ye 
3 of the Plea, there the Plea — pong Where the Plea is 
| e, rout patet per Recordum : But where it i good, without conclu- 
but Inducement, it need not. 5 Mod. 8 cis ES IO Have 
F It is ſufficient that a Plea in Bar is good 3 per Recordum. 
_ Intent; but a Declaration in the Subſta on 9 Plea in Bar muff 
thereof muſt be good to every Intent. 8 8 + Db 
G R C_ in Bar, isto force the Plaintiff to mak tion 0 every Intent. 
9 _ 3 el the Plaintiff to come to What a Plea i 
3 erefore ought not to b in: © 1000. Init 
Gros bene th 8 o be very certain; 
1 9 on A nog 0 wag be joined thereupon but upon the Repli- 
dea that | 
12 at anſwers only to Part, is naught, . A Plea only to Part, 


15 naught. 
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378 Pleas and Pleadings. a 

Where you plead to here you plead to all, and your Plea: extends A- 

Sd Part your Plea is — 3" Bo alſo if you 
ee plead to Part, and ſay nothing of the Remainder, 
What the Plaintiff ' and the Plaintiff doth not take his Judgment by De- 
muſt dd. _ for the 1 to ere there 7 * 5 
das he ought to ut demurs, it wi aDiſcon- 
Pd — Trin. 13 V. B. R. 4 Rep. 66. 

| Tf the Defendant's Plea do not anſwer all the B 
— Defendant muſt an- Matter contained in the Plaintiff's Declaration, it is 
9 no good Plea; but the Plaintiff ſhall have his Judg- 
tion, * © ment intire againſt him for want of a Plea, Hill. 
| 1650. B. S. 31 — Vide 1 Lev. 16. „iel 

How to plead to a QUhere you 7 ead Not guilty, Quod venire vi o C 
Declaration in Treſpa. aymis, & quoad refid* juſtify, you muſt be ſure to an- 

ſwer fully every Thing in the Declaration. © 

2 But if you plead Quoad venire vi & armis; & c. D 
A. Nr Not guilty; and then plead over to ſome particular 
Treſpaſſes. Treſpaſſes in the Declaration, omitting ſome others: 
The Plaintiff, quoad thoſe which are not pleaded 


unto, muſt immediately take his Judgment, otherwiſe it will be a Diſcon- 
tinuance. Trin. 13 W. 3. B. R. See 4 Rep. 62. Herlakenden's Caſe. 
Common Bar and new A Domum & clauſum fregit was brought, the De- E 
Aſſignment, a Replica- fendant juſtifies in an Houſe and Cloſe in ſame 
tion r0 Declan Town, and ſhews which, to 75 the Plaintiff to his 
new Aſſignment: The Plaintiff comes and ſays, That 
the Houſe (without ſaying, and _ which he comps of, is ſuch 
an Houſe and names it; the Defendant demurs: And Judgment upori 
the Omiſſion of the Cloſe. Poph. 19. 
General Eſtates in Fee-ſimple may be generally F 
General Eſtates in alledged, viz. Quod A. ſeiſitus fuit in dominico ſuo 
Fee-ſimple may be Be. ut de feodo, but the Commencement of Eſtates-tail, 
* and other particular Eſtates, ought regularly to be 
ſhewn. 3 5 you b. 5 5 11 
Ik one pleads a Conveyance in Reverſion in Fee 
4 8 = by Leaſe — Releaſe, and it is alledged that he was . 
m_l e and ſeized in Fee at the Time of making the Leaſe, but 
a not at the Time of the Releaſe; yet the Plea is 
good, for the Eſtate in Fee ſhall be intended to 
continue. 1 Lit w. 357. 
Where Nil habuit, Q. Quod nil babuit in Tenementis, contrary to the | 
is ill, Indenture of Demiſe, ill. Replication, quod ſeiſit 
without ſhewing in what Eſtate, ill. 3 3 193. 
Hor to plead a Leaſe A Leaſe and Releaſe were pleaded, and ſays, That 
* by Virtue of the Releaſe he was ſeiſed in Fee; and 
KEE upon a Demurrer it was moved, That it was not 
well pleaded, but that it ſhould have been by Virtue of the Leaſe and 
Releaſe. Curia. The Leaſe is merged in the Releaſe, and the Pleading 


is good. Trin. 7 V. B. R. 
1 In 


5 


Pleas and Pleadings. 


A Nn pleading of a Feoffment, you ſay, Virture cu- 
Jus pred B. ſeiſitus fuit, & c. un o 
B But in pleading of a Leaſe you muſt ſay, Vir- 
tute cujus præd B. intrauit & fuit inde. poſſeſſiona- 


379 


How to plead a Feoff- 
ment. 3 


How to plead a Leaſe. 


tus. There needs no Entry to be pleaded upon a Feoffment, becauſe the 
Livery gives him actual Poſſeſſion; but in Caſe of a Leaſe for Years, 


the Leſlee is not in actual Poſſeſſion, until his Ent 
C Entry of the Leſſee in pleading of a Leaſe for 


Life, is Surpluſage ; becauſe it paſſes by *r * 
e ndant 


D In pleading of a Leaſe for Years, t 

- muſt " 2p what Title the Leflor had : So alfo the 
Avowant muſt ſhew his Title particularly: But in a 
Declaration upon a Leaſe for Years, the Plaintiff 
need not; becauſe the Defendant hath, by taking 
* : Leaſe for him, admitted him to have a good 
Title. | | 

E So alſo in a Juſtification for Damage-feaſant up- 
on a Leaſe for Years, and doth not ſhew what Title 


the Leſſor had; this is ill in Pleading, but good in 


aà Declaration. 22 | 
F Matters that go in Defeazance of a Deed, need 


not to be alledged in the Count, but come more 


properly on the Defendant's Part to be pleaded. 
Raym. 24, 65. | - 
G Mhat Matters ought to come in on the other 
Part, 1 Lutte. 29, 30, 150, 393, 394. 2 Lntw. 
I230, 1637. DIES 0 


H here the Bar is good, and the Replication is 
* it is no Matter what the Rejoinder is. 
3 Lev. 31. 

I In an Action of Trover, regularly, the Plea 

muſt be Not-guilty; becarffe if a Man hath an In- 

tereſt in a Thing for which the Action is brought, 


mage; feaſant. 


ry. Co. Lit. 201. 4. 


Hou to plead a Leaſs 
| C. 


for Lif 


Ho to plead a Leaſe 
for Years, * 


How to avow, and 
how to declare upon a 
Leaſe for Years. 


How to juſtify on 4 
Leaſe for Yeats for Da- 


Matters that go in 
Defeaſance of a 3 
need not be alledged in 


the Counts. 


What Matters muſt 
eome in on the other 


Part. 
Where the Bar 1s 


good, and Replication 


naught, no Matter what 
the Re joinder 1s. 


In Trover the Plea 
mult be Not- guilty. 


he is Not guilty of any Converſion; or if a Man hath any lawful 
Cauſe to detain, but not convert, he muſt plead Not guilty, and give 


his Cauſe of Detainer in Evidence. 
Upon a Matter pleaded, partly amounting to the 
gene ral Iſſue, and partly . admitted upon a 
general Demurrer. 3 Lev. 41. | 

L UGhere the General Iſſue goes to the Avoidance 
of the Action, there it ought always to be pleaded : 
But where the Defendant confeſſes and avoids, there 
he muſt plead ſpecially : But in all Caſes where a 


Plea partly general, 
and partly ſpecial, al- 
lowed: | 


Where the Genera! 
Iſſue ought to be plead» 
ed, and where a Special 
Iſſue. 


- 


Special Plea is pleaded, which amounts but to the General Iſſue, and 
the Plaintiff demurs to it, he muſt ſhew for Cauſe that it amounts but 


to the General Iſſue. Mich. 8 W. 3. B. R. 
M A Concoꝛd by Parol, is no good Plea in Bar to 


Where a Parol-Con- 


an Action brought upon a ſingle Bill; for bare Words n is not a good Flea. 


are not of ſo great Force in Law, as to avoid a Deed 


under 


Pleas and Pleadings. 

| 7 under Hand and Seal: But now by the Statute f 

4 # 5 Inne. 4 5 Anne, Payment is a good Plea to it. 

What is a good Plea - here an Action lies merely upon a Deed itſelf, A 
to an Action upon a without a Condition or Deteazance therein contain- 
bed, without inc. ed; there no Plea, in Bar is good without another 
DDieed of as high a Nature: But if it be upon 4 
Bond, with Condition to pay Money, there, upon Oyer of the Con- 
dition the Defendant may plead ſalvit ad diem, and good: Alſo, ſome 
Pleas which are Matters in/Liw; ate Bars without a Deed; ad 
Infancy, Dureſs, Raſare dl t not 515 T 6 % een 1 4 

nn By the Statute of 4 , Anne, for the Amend- B 
_ Plea on Bond, ment: of the Law, P ayment ma be pleaded to an 
raough paid after the Action af Debt upon a ſingle Bill, or Debt of Sei. 
Day, and before the upon a judgment: And Where an Action of Debt 

4e e 1 brought upon a Bond, with a Condition or Des 

feazance to make void the ſame upon Payment of 

a leſſer Sum at a Day or Place certain; if the Obligor his Heirs, Exe- 
cutors or Adminiſtrators, have, before the Action brought, aid the 
Principal and Intereſt due by the Defeazance or Condition, tho* ſuch 
Payment was not made ſtrictly according to the Condition or De- 
feazance; yet it may be pleaded in Bar of ſuch Action, and ſhall - 
be as effectual à Bar as if the Money had been paid at the Day and 
Place, according to ſuch Condition or Defeazance, and had been ſo 
pleaded. 8 3 8 hb 2 
r te there is a r Performance of Cove- 
1 — = nants, it is not a good Plea to an Action brought 4 
Bond for Performane® on this Bond for the Defendant to ſay, That he hath 
of Covnnents. performed all the Covenants; but he muſt plead the 
whole Deed : and if there be no Negative Covenants, then to plead 
Performance generally ; but if there be Negative Covenants, then to 
ſo many he muſt anſwer them particularly, and the reſt generally. 
Paſch. 11 VV. 3. 2 1 TIES 4 5 | 7” 

An Award how tobe. Where the Defendant pleads an Award, if he D 
pleaded. doth not plead Performance, it is no Plea, 2 Roll, 

rr * 1. _ | 1 
n he Detendant pleads that he made it appear, 
5 10 r and and lays not how; it is naught. 2 Lev. 125. * 

Plea that he did not De is alſo obliged not to attorn without Con- F 
attorn without giving ſent of his Leſſor. Plea, that he did not attorn 
Notice to Leſſor, and without, '@&c. is not a Negative pregnant, but a 
good. Jod Plea, 1Lutw. 593. He was alſo held to deliver 
Poſſeſſion to his Leſſor of all Lands which he then held or ſhould hold, 
Oc. and he pleads, that he held five Cloſes, &c. and to that he pleads 
Performance generally, and does not aver that the ſaid five Cloſes were 
all the Cloſes which he held; and yet good. Bid. | 

General Pleading dit. ., General pleading, though in Matters of Fact, is G 
allowed. diſallowed; as a Covenant to make an Eſtate by the 
4 e Advile of J. S. he muſt ſhew what Advice he gave: 

3 | * A Con- 


180 


Pleas and and Pladiggs 


A Condition that the Obligee 
Grant of Letters Patent, — 


joy an Office according to a 
ad the Letters Patenet verba- 


381 


* 


tim, but muſt ſhew the Effect of —— and. chat he enjoyed accor- 


dingly.. Hob. | 1 

A If Covenants: 

fendan t. plead Performance — y „if any 

be in the Negative, to ſo many he muſt plead {pe- « 
cially, and tothe reſt generally; if any be in the 
Dis unctive, he muſt ſhew which of them he nech 

B Tovenant toidehver to him, &*c. ſuch a Day, 

Plea that he delivered frau formin, Gc. 

1 Leu. 143. 

C In Debt upon a Bond with Cotidition i in the Diſ⸗ 
" JP nn is no Plea. 1 Lytw. 
38t. 

D In Debt upon a Bond for the in of 
Covenants, the Defendant pleads Performance of all 
Covenants generally, without ſetting forth the 
Indenture; the Plaintiff demurs: This is naught, 
for he ought to ſet forth the Indenture. 1 Keb. 415. 
pl. 124. 1 Sid. 97. pl. 25. Alſo how to plead 
in an Action of Covenant. Mod. Caſe 1175. Allo 

all the Covenants muſt be ſet forth ; for ſome of 
them might be in the Negative. Aleyn + BE 

E. ALeflee at Will is obliged to give Notice to his 
Leſſor of all Declarations delivered to him, or to 
any other, c. with his Privity. General Perfor- 
mance is a g lea. 1 Lutw. 593. 

Condition & an Obligation to do divers parti- 
cular Things, Plea quod performavit omnia is ill; 
he ought to anſwer to every Particular; otherwiſe 
if the Condition be to perform Covenants, general 
Performance ſufficeth. 1 Lev. 303. 

G Uhere the Law will allow a conciſe Manner of 
Pleading to perform a Condition, WY to the 
very Word of it, or not. 1 Lit. 422, 423. 

H After Conditions performed pleaded, the Defen- 
dant can never come and ſay that there are no Co- 
venants, nor that the Rent was extinguiſhed. 


1 Ik ] am bound upon Condition to enfeoff 4. 
of all Lands, which were the Land#of FJ. E. in 
pleading of the Performance of that Condition, 1 
ought to ſhew what Lands in certain; becauſe 


8  Aﬀfrmmire, De 


plead K Hit Cove. 
Raids : And how. Nes, 


Uve. en 


performed. 


Covenant to deliver 
ſuch a Day: Plea that 
he delivered ſecundum 
formam is Il. 


General Performance 
no Plea to a disjunctive 
Condition. 


4 
How to plead Perfor- 
mance of Covenants in 
an Indenture. 


All the Covenants 
muft be fer forth, and 
why. EF 


Leſſee at Will muſt 
give Notice of Declara- 
tions. 


Condition to do ſe- 


veral Things, Perfor- 


mavit omnia, is ill. 


Where the Law will 
allow a conciſe way of 
Pleading, and where 
not. 


The Defendant can- 
not after Conditions per- 
formed ſay, There were 
no Covenants, or the 


Kent was extinguiſhed. 


How to plead when 
the Condition is to en- 
_ A, of all Eznds, 

c 


they paſs out of me by Feoffment. 1 Leon. 71. Caſe 95. 


K Pleading of ſaving harmleſs, without ſaying 
how, is good upon a general Demurrer. 1 Lev. 194. 
See Title Covenant, and Aleyn 72. contra. 

Vob II. 5 E. 


Where Pleading ſaved 
harmleſs generally is 
good, and where not. 


In 


* . "7 — 
: , 
— — — — — — 
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582 Peas and Pleavings. 
bl e . Had, Am all Cafes of Pleading of 4 Tender, or where A 
O, Buſt be without you ſay in your Plea, you were always ready to pay 
Imparlancte. Money, or to do ſuch an Act, you may be ſure to 
plead without Imparlance: For how. can you ſay, 
Semper paratus & uncore priſt, when you have imparled? 9 
n Parat a deliver? ob without obtulit, is ill. 3 Lev. B 
naught. 9925 103. | 0 Ko 17:16 "FS e 0 
1 To what Time adhuc | Plea adbuc, e*c;/ refers to the Time of the Writ, 0. 
Gin. not to the Count. Lid. 146. 1 . 
14 Debt for Rent. In Debt for Rent on a Leaſe for Tears, the De- D 
where Defendant need fendant needs not plead a Tender; otherwiſe where 
not plead a Tender. there is a Condition in a Leaſe, the Breach where 
is to be go”  Raym. 418, 419. £162! 3 | K 
| In Debt for Rent, Paratus ſoluere, and Profert in 
— — Kerb an Curia, without Ohtulit, is naught. 2 Lev. 20 4 Alſo 
out obus. this Plea goes not to the Action, but to the Excuſe 
| | | of Damages only. 2 Lev. 209. 3 Lev. 104. 
Hou to plead a Ten- Alſo in Pleading of a Tender, you muſt at the F 
. putting of your Plea into the Office, bring the Mo- 
ney into Court, or elſe your Plea cannot be received, and the Plaintiff 
will ſign his Judgment; but if the Plaintiff is not ſatisfied with the Mo- 
ney tendred, but will take Iflue that there is more due, he muſt in his 
Pleading acknowledge the Receipt of the Money brought into Court, 


and diſcharge the Defendant from the ſame. 
It there be a Verdict given in a Cauſe wherein & 


8 rats no Iſſue was joined, this is a Jeofail, and it is not | 
Iſſue was joined, it is helped by the Statute; for the Statute is to help ill. 
1 help- Iſſues, and not ſupply Iſſues =: none are 
CM joined, and therefore there muſt Be a Repleader to 
bring the Matter in Diſpute in Queſtion ; for there is nothing tried, and 
ſo there can be no Verdict: But an informal Iſſue joined is help'd by 
the Statute of Jeofails after a Verdict, but an immaterial Iſſue is not. 
See the General Abridgment of the Law, Title Amendment. 
1 In Treſpaſs for beating and impriſoning his Wife; H 
Jura ra e held a the Plaintiff replies, De imuria ſua propr abſque tali 
good Plea to Matter of . . and Iſſue upon it, and Verdict for the Plain- 
— tiff; and moved for a Repleader, becauſe De injuria 
ſua r is not a Plea to Matter of Record; but held good enough 


after Verdict. Raym. 50. 
Ik an immaterial Iſſue be joined, it is not helped J 


If an immaterial If- by the Statute of Jeofails ; but there ought to be a 
S muſt Repleader Ma ſcb. 1650. 5 Maii, B. S. 31 Jan. 
— Vide Title Iſſue: For an immaterial Iſſue is, in Law, 
zs no Iſſue. 1 Lev. 16. 
Where Falſhood ſhall If the Falſhood in the Defendant's Plea is neither K 
hurt, and where not. hurtful to the Plaintiff nor beneficial to the Defen- 
dant, there it ſhall never hurt the Defendant; but 


where the Defendant pleads a falſe Plea, which Falſhocd is detrimental 
3 to 


a adminiſtravit ante exbibitionem bille, where it 


Vieas and Picadings, _ 383 
do the Plaintiff, and beneficial to the Defendant, there it ſhall; as by 
a Defendant Executor pleading ſeveral Judgments, and concluding that 
he hath not Aſſets Ultra; the Plaintiff may reply, That one of the 
Judgments is ſatisfied; which Replication {hall be fatal to the Defen- 
dant, if it proves true: But to plead that he hath fully adminiſtred, 
and that he hath. not Bona & catalla preterquam bona que non ſuffic. to 
ſatisfy the Judgment, is void for the Uncertainty, for no Sum being 
mentioned, no Iſſue can be taken; but if it had been ſaid that he had 
not Bona &. catalla præterquam bona &. catalla ad valentiam que erga 
ſatisfattionem Fudicii pred. onerabil. ſunt, it is good pleading. Yaugh. 
% „KI ly 
' | Xe e e 
A Jn Debt againſt an Executor, he pleaded plene = — — Len 


? " tionem Bille for ante im- 
ſhould have been ante impetrationem brevis, &c. it petrazionem Brevis, and 


being by Original, held ill. 2 Lutw. 1637, 1638, held il. 


Jt hath been adjudged a good Plea in a Scire Fa, pine Admin ſtravit 
brought againſt an Executor, upon a Judgment pleaded by an Executor 
entered into by the Teſtator, to plead fully admini- Tud «100 fey oy, vor 
ſtred; for if he have fully adminiſtred, he is not to tor,” adjudg'd a good 
be charged; but it is better for him to plead, that 22 98 _ 
no Goods of the Teſtator's are come to his Hands 5 © Peat ee 
with which he could ſatisfy the Debt, viz. ſince 
the bringing of the Writ of Scire Facias againſt 
him; for this ſeems to be a clearer Plea in Bar. 

Mich. 22 Car. B. R. See Raym. 230, 231. 

C Although there be Judgment againſt an Execu- How Judgment muſt 
tor, upon a Scire Facias, upon a Judgment of his be gin dt an 7 
Teſtator, yet the Judgment muſt be de bonis Teſta- N ec his 1e. 
toris fi tantum, & c. and thereupon muſt go out a ſtator. 

Fieri Facias de bonis Teſtatoris, and upon a nulla bona 

Teſtatoris returned a Sciri Fieri Inquiry, which is a Writ which in- 
cludes a Fieri facias de bonis Teſtatoris; and if the Sheriff cannot find 
Goods, that then he enquire by the Oath of twelve Men, whether 
the Executor hath waſted the Goods or no? and if he hath, then the 
Value of them; and alſo that he ſummon him to appear in Court at a 
certain Day, to ſhew Cauſe why Judgment ſhould not be entered againſt 
him de bonis Propriis, now upon a Return of Null bona Teſtatoris, 
and alſo of an Inquiſition and Devaſtavit found, and of a Scire feci, if 
the Defendant, upon a four Days Rule given after the Return of the 
Writ doth not appear, there will be a Judgment againft him, Quod 
quer. habeat Executionem, & c. De bonis propriis, & c. but if the Sheriff 
return a Nichil upon the Scire * there the Plaintiff muſt ſue out 
an Alias Scire facias reciting all this Matter, upon which the Defen- 
dant may appear and traverſe the Inquiſition by Pleading Non devaſta- 
vit; but I think it will not be proper for him to plead Plene admint- 
flravit. See ante Executor. 


An 


.'Pleas and PleAdings. 
An Execator pleads ſeveral Jollyniatitsy” the at 
replies 01 ſolvit, w_ Plaintiff replies, ode the ral 1 ende oy f 
park 4 bye; Oc: _— T Leu. 281. 19368 5 

41 4 gt 170 4 I . Dy 


\ Special Adm” It one pleads a Special Adminiſtration, it is: il B 
& r ws — quo N eee 4 Lev. 251 
! 238 bett 1 2 Jf * Executor ot Adnitiſtraior- pledds'a Judy C 
Judgment, he need not ment he need not to ſhew that the Teſtator 
had fade ich a Bond. teſtate had made ſuch Bond; but it is ſufficient to 
ſnew the Declaration upon which the Judgment 
wWuas given, by which it pers that the Plaintiff / 
nad declared upon ſuch a I Laut. 662. 
Nor need he aver tht Alla he need not to aver in ſuch Cafe, that the D 
the Judgment was trily Judgment was juſte & vere delib. . nitiod 


| How to plead Lettem Ulhere one pleads Letters of Adminiſtration E. 
of iſtration, which are granted to him by ſuch an Ordinary,” of 

| whom the Law doth take Notice, he may plead, 
That they were granted to him by ſuch an Ordinary, Debita leg f. 
ma: But if ny be granted by an inferior Ordinary, of whom the 
Law doth not take Notice, he muſt then plead, That they were grant- 
ed unto him per A. B. Ordinarium' illus loi If by an inferior Jurif- 
diction, then you muſt ſay, per A. B. and fet forth his Title as im the 
Adminiſtration ; and ſay, Cui commiſſio #dminiftrationis præditiæ de jure 
pertinuit : That the Fonds 9 judge whether thoy be well granted in 
regard of the Power of tlie Ordinary, or other Perſon that granted 
them, or not; which they may the beter do when it Nun by what 
Ordinary, or by whom they were granted. 

It Plaintiff demur to Ik one plead a Plea that is not good, and the F 
Defendant's Plea that Plaintiff doth demur upon it, the Defendant cannot, 
mend good, he cannot afterwards amend his Plea, without the Plaintiff's 
Plaintiff's Conſent. Conſent : Mich. 24 Car. B. R. For the Defendant 

ſhall not take Advantage of his own ill Pleading to 
delay the Plaintiff, and to put him to more Trouble 

| and Charge than by the Law he may do. 

Demurrer to a Plea If one do demur upon ſuch a Plea as ought not G 
pleaded a Admilton to be pleaded, by his Demurrer he doth admit the 

of it. Plea to be a Plea, ſuch as it is: Trin. 24 Car. B. R. 

For the Demurrer is but to try the Sufficiency of 
the Plea. 
Where Time and here a Juſtification goes to a Time and Place H 
l be toth tra- not alledged by the Plaintif, there muſt be a Tra- 
verſe of both. 2 Mod. 68. 
How to anſwer a UUhere a Mal-feaſance is laid to the Defen- 1 
alange. . dant's Charge, he ought expreſly to traverſe it, 
and not to anſwer it by Argument. Cro. Elig. 285. 


pl. 5. 
3 Theſe 


Executor p { 
1 bar ee 


. 7 


l 


A 


7 
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Theſe Rules are to be obſerved in Traverſes. „ae F 
1. The Traverſe of a Thing immediately al- Rubs th be e 

ledged vitiates a good Bar, 3 ; 


rav 


2. Surplulage in a Plea doth not enforce a Traverſe. 


Rep. 37. 

4. It muſt always be made to the Subſtantial Part of the Title. 
Yelv. 151. 1 Koll. Rep. 235. | Ne 
- 5. Where an Ad may indifferently be intended to be at one Day or 
another, there the Day is not traverſable ; as in an Action of Fref 


generally, the Day is not material ; but if a Matter be to be done upon 


B 


C 


E 


F 


a particular Day, there it is material and traverſable. Tl. 122, 123. 
And in all Caſes where the Matter is traverſable it is iſſuable. 


Where in pleading the Parties vary in the Eſtate, It the Panies vary 


as whether it was Fee-fimple or Fee-tail, there he 23 _= 


who varies muſt take a Traverſe. Telv. 140. verſe, 


The Deſcent is the Subſtance and Body of the Why the Deſcent, and 


Plea, and not the Dying ſeiſed ; and therefore the not the Dying ſeiſed, 
Deſcent, and not the Dying ſeiſed, muſt be traver- ee 
ſed. Hob. 232. It is a Maxim, That a Diſſeiſin al- 

ledged in the Bar or Replication is always traver- 

ſable. Dyer 365. b. 366. 4. | 

Qua eft eadem, good without Traverſe: 1 Lev. Que eft enden, good 
241. Plaintiff replies, Non eft eadem, and ill. % Ft 

Leu. 92. | 

? kübere the Plaintiff aſſigns in his Declaration a 1 3 Ln” = ung in 
Day of the Treſpaſs committed, and the Defendant {ne Day the Plahtiff 
juſtifies upon the ſame Day, there needs no Tra- aſſigns in his Declara- 
verſe, becauſe the Day is agreed upon by both 7% = ay Needs 10 
Parties; but when the Plaintiff aſſigns one Day, . 
and the Defendant _ that it was another Day, and traverſeth the 
Day alledged by the Plaintiff in his Declaration, he mutt alfo traverfe 
at any Time before or after the Day afligned by him, otherwiſe it is 
naught, See 2 Sand. 295. | 
It one pleads a good Matter of Juſtification, and ere à good Juſt 
relies not upon it, but makes it only Inducement fication pteaded ſhall nor 
to other Matters, it ſhall not avail him; and he vail 

hath alſo thereby given Advantage to the other 

Party to traverſe the laſt Matter. 1 Lt. 108. 


6 The Prayer of the Privilege of the Court is not Prayet of the Privi- 


properly a Plea; for it was antiently demanded by J58* 3s not properly 3 
Writ, although it be now uſually allowed by the 

Court upon the Prayer of the Party who claims it: ; 

By Latch, Apprentice in the Law, of the Middle-Temple. And every 
a is either a Plea in Abatement, a Plea in Bar, or a Plea to the Ju- 


riſdiction of the Court; and the praying of the Privilege is none of 


Vol. II. 3 F .. theſe, 


3- Nothing muſt be traverſed but what is expreſly alledged. 2 Rok. 
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theſe, but only a Deſire of the Party, that he may not be ſued elſe- 

where; than in the Court where he prays his Privilege. 3 
Travers Regularly a Traverſe cannot be taken upon a A 

8 upon a Traverſe, where a Traverſe is well taken to the 

Traverſe, and where material Point, and goes to the Subſtance of the 

| — Action; but where the firſt Traverſe is idle, and 

| not well taken, nor pertinent to the Matter, there 

to that which was ſufficiently confeſt and avoided before, the other 

Parties may well take a Traverſe after ſuch an immaterial Traverſe 

fore. 1 Saund. 30. 
err e eſt eadem, in Treſpaſs, ſupplies a Traverſe B 


Que of eaden uf of Time, Sc. 3 Lev. 227. See Title Traverſe, 


\ r . PRADO Ae Er, oe 
* - 


ime. 
Thing alleds- It is a general Rule, That every material Thing C 
ed in leadin ; ough to alledged in pleading, ought to be traverſed, confeſ- 
— — d, ſed, or avoided. 2 Leon. Caſe 116. fol. 2. 
Where there needs no TUhere a Plea is directly contrary to the Matter D 
Traverſe. in the Declaration there needs no Traverſe, Lam. 


381, 382. | | 


The Difference be- In an Ejectment the Defendant demurred, be- E 


tween pleading in Treſ- 
paſs and Ejectment, and 
in real Actions and Aſ- 
ſizes where Land is de- 
manded. 5 


cauſe the Plaintiff took a Traverſe without making 


of any Title or Inducement; But held good, for 


the Defendant had avoided the Plaintiff's Title, and 
the Plaintiff traverſes the chief Matter, which a- 


voids his Title; and it is not neceſſary to make a Title in Ejectment 
or Treſpaſs: But where Land is demanded in a real Action or Aſſize, 
c. it is otherwiſe; but it had been better to have ſaid that he was 
ſeized in Fee and demiſed. Co. Elix. 671. pl. 28. 918. pl. 11. 288. 


pl. 4. 


How to plead Inſuf- 
fictency of Fences. 


The Defendant ſays, That the Plaintiff's Fences F 
were Minime reparata; the Plaintiff ſays, That they 
were ſufficiently repaired : The Defendant ut privs 


ſays, That they were out of Repair, abſque hoc that they were ſuffi- 
cient: This, by Twiſden, is the proper Way of Pleading : 1 Aeb. 223. 


Where the Plaintiff 
muſt plead to the Coun- 
try, and where no Tra- 
verſe, 


De injuria ſua propria 
is no Replication, where 
there muſt be an An- 
ſwer to the Special Mat- 
ter in the Defendant's 
Plea. 


pl. 36. But when the Defendant had ſaid they were 
out of Repair, and the Plaintiff ſays they are in 
good Repair, he muſt conclude to the Country, and 
not leave the Defendant to a Traverſe ; but if the 
Defendant had not poſitively affirmed they were 
not repaired, the Plaintiff cannot conclude the De- 
fendant from his Traverſe. 3 Leon. Caſe 242. 

An Action of Treſpaſs and Aſſault is brought in G 
London; the Defendant juſtifies in Defence of his 
Poſſeſſion in Middleſex : Here De injuria ſua propria 
is no Plea ; but the Plaintiff muſt anſwer ſpecially 
to the Matter in the Defendant's Plea. Hill. 5 W. 
M. B. R. See Title De injuria ſua propria. 

„ 


2 


9 0 A” "I" 
8 * N nnn 6 * IF 
3 REES es n Ker 8 8 a * 9 7 TW — a A. * 
8. r CRE RISE LIED) \ 2 ** 5 DET BH N 
a ite} * n 


TT 


C Alſo when by the Defendant's Plea an Autho- 


E Surpluſage ſhalt never make a Plea vicious, but 


' pleaded, the Plaintiff had Judgment. Id. 184. 
G Debt was upon a Bond to account : Plea, that he 


A The Replication of de injuria ſua propria abſque -. Replication of de in- 


tali cauſa refers to the whole Plea, and not to the 7 fa propria, refers 
8 ment only; for all make together but * 
one Cauſe, and ſome of them without the other 

make no Plea; as in Falſe Impriſonment, the Defendant juſtifies by a 
Capias to the Sheriff, and warrant to himſelf, there de injuria ſua pro- 
pria generally is a good Replication ; for then the Matter of the Re- 
cord ſhall be Part of the Cauſe; (for all makes but one Cauſe) and 
Matter of Record muſt not be left to the Lay gens: But in ſuch Caſe 


he may reply generally de injuria ſus propria, and traverſe the War- 


rant which is Matter of Fact; but upon ſuch a Juſtification for Pro- 
ceedings in the County-Court, or other Court which is not of Record, 
there de injuria ſua propria generally is a good Replication, for that is 
not all Matter of Fact. 


B Alſo where the Defendant in his own Right, or Where de injuria ſua 


as Servant to another, claims any Intereſt in the Nei is no Plea; and 
Land or Common, or Rent iſloing out of cke — 
Lands, or any Way or Paſſage upon the Land, 

there de injuria ſua propria generally is no Plea; but if the Defendant 
juſtify as Servant, there de injuria ſua propria in any of the Caſes afore- 
ſaid, with a Traverſe of the Commandment, this being made material, 
is good; for the general de injuria ſua propria is properly when the 
Defendant's Plea conſiſts merely of Matter of Excuſe, and no Matter 
of Intereſt; and it is ſaid de injuria ſua propria properly as to the Per- 
ſon or Reputation, as Battery or Impriſonment is to the Perſon, and 
Scandal to the Reputation; there if the Defendant excuſes himſelf 
with ſon aſſault demeſne, & cc. the Plaintiff may then 2 reply 
de ſon tort; for the Defendant's Plea conſiſts only in Matter of Excuſe. 
rity or Power is immediately derived from the —_ * = = 
Plaintiff; there, although no Intereſt be claimed, #ijuria, &c. 

the Plaintiff ought to anſwer this particularly, and 

not to reply de injuria ſua propria generally; ſo alſo where an Autho- 
rity is given by Law. Crogate's Caſe, Rep. 8. 


D An Officer may juſtify by the Writ only, the, How an Officer, and 


Party not without the Judgment. 3 Lev. 19, 20. 57 the Party may ju- 


where it is contrariant to the Matter before. Co. 14 n 


Lit. 303. b. 


F Declared a good Plea, by which it appeared the If a good Plea be ill 


Plaintiff had no Cauſe of Action, yet being badly — 7 1 Tut —_ 


pos Notice given of Rob- 
had accounted : Replication, that he had received ſo bery 45 to an Ac- 


much, for which he had not accounted; Rejoinder, <ount- 
that he was robbed of it, and in his Account gave 
Notice thereof: And adjudged no Departure, be- 

cauſe it was an Account thereof. 2 Lev. 5. 
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* ©9 upon a Condition to return all the Effe&s; A 

is no Depat- plea, that he had returned them; Replication, 
vr that he had no Order ſo to do: And adjudged no 
De arture. 1. 67. 580 bn 

Where Non ſolvit at ide ante rture. Condition of paying at or B 
the Day is ill. before the iſt of May. Plea, non ſolvit 1 Mari, ill. 

| . 3 Lev. 293, f 8 | 12 

Plea chat he had re- The Pleading that one had releaſed his Rever- 
leaſed his Reverſion, ſion, is as as if it had been pleaded that he 
ER | had releaſed all his Right in the Reverſion. 1 Lutw. 


| Of the Word predi?. 3 there the adding the Word Prædict. where it DP 
ought not to be, ſhall not hurt. Id. 561. 
He that appears upon One that appears in Court upon a Habeas Cor- E 
a Habeas Corpus, muſt pe, ought to plead the ſame Term when he comes 
—_——O cc 7 regard of the Delay 
and extraordinary Charge the Plaintiff hath been 
X put unto by ſo bringing him in. | 
| When Defendant muſt It was ſaid by Glyn Chief Juſtice, Trin. 1657. F 
lead to an Action of That if one be ſued in an Action of Treſpaſs and 
n Ejedment by Original, he needed not to plead 
until che Original be ſhewed him, if he hath de- 
. manded Oyer of it before the Rules are out. 
Bene & verum eff. Mhere one nw not plead quod bene & verum G 
eſt, & c. is not alledged before. 1 Lutw. 581. 
Plea of Inquiſition re- ending of an Inquiſition returned in Chan- H 
burned in Chancery. cery, promt patet in filactis ejuſdem Cancellariæ, &c. 
Id. 840. 
In partibus tranſmari- It is abſurd to plead that a Thing was done in 1 
jo N London, is ab- — tranſmarinis, viz. apud London, &'c. 14. 
How to plead that : That Baron and Feme are poſlefſed of a Term K 


— „ 11 of the Wife is the true pleading. 2 Lutw. 


I 007. | 
Conveyance pleaded here a Conveyance or Matter of Record may L 
inter alia. be pleaded inter alia. Id. ibid. , 


Where Actionem manu- 
tenere, and not habere. ſisam pred. verſ. eum ulterius manutenere non debet, 


| and not habere non debet. Id. 1177. 
Where the Defendant In any Action wherein the Plaintiff, in Caſe he N 
may I br Arbitra- recovers, ſhall only recover Damages, the Defen- 
nn dant may plead in Bar to this Action, an Arbitra- 
ment with Satisfaction thereupon made unto the 
Plaintiff, although the Satisfaction given by the Arbitrators, was leſs 
than the Plaintiff ſuffered by the Defendant; for it was his own act 
to refer himſelf to the Arbitration: Mich. 22 Car. B. R. And if the 
Plaintiff have Satisfaction, the Law will not intend that he is damni- 
fied, and ſo hath no Cauſe of Action. | 
1 i Uhere 


here one ought to plead quod quer adlionęm M 
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Things 


Pleas and Pleadings. 


A here Things ought to be pleaded as Things 


which happened pendente brevi, and where as 
Wich happened after the laſt Continu- 
ance. Lutw. 1178. | A 92 


B It the Defendant plead an inſufficient Plea, and 


there is Iſlue joined upon that Plea, and a Verdict 
given upon tliat Iſſue for the Defendant; the Plain- 


tift ſhall not afterwards take Advantage of the In- 


ſufficiency of the Plea: Mich. 22 Car. B. R. For it 


389 
Where Things to be 
pleaded as happening 
pendente brevi, and when 
as after the laſt Continu- 
Plaintiff ſhall not af 
ter Verdict, take Ad- 
_— of an inſuff- 
cient Pl | 


o 
- 


was his own Fault to join Iſſue upon it when he might have demurred 
upon it, and then the Court would haye given Judgment for him upon 


the Demurrer. n ag 


C Jt is not neceſlar in Avowry to ſhew the Quan- 
tity or Quality of the Place where, G 2 Lutw. 


1232. 


D At Nu tie! Iſſue is pleaded, and the other ſays 


e contra, how he ought to conclude his Plea. 14. 
1272. | 5 


E If in a Scire facias againſt Bail, he pleads that a 
Ca. ſa. iſſued againſt the gen and that he was 


taken in Execution by it, whereas in Truth no 


fuch Writ ever iſſued, or that he was not taken in 


What is not neceſſary 
in, an Avowry. 


How to conclude if 
Nul tie! Iſſue pleaded. 


How Plaintiff muſt re- 
ply to a Ca. ſa. pleaded as 
iſſued againſt the Princi- 
pal, & c. when no ſuch 
Writ ever iſſued. 


Execution, or that another Writ iſſued, upon which a Non eſt inventus 
was retorned; how the Plaintiff ought to reply in ſuch Caſe. 14. 


1172, 1173. 


F In an Appeal brought, all the Pleadings are in 


Latin, but the Counſel ought to count in French, 


as in real Actions in the Common Pleas. Mich. 


22 Car. B. R. 


The Court will not upon a Motion order the 


Defendant to plead peremptorily by a Day, before 
the common Rules of the Court for Pleading be 
out. Mich. 22 Car. B. R. 


H It the Plaintiff do releaſe his Cauſe of Action to 


the Defendant, yet the Court will not upon a Mo- 
tion ſtop the Plaintiffs Proceedings in the Action, 
but the Defendant muſt plead his Releaſe, (Hill. 
22 Car. B. R.) in Bar of the Action; for the Court 
cannot take Notice of the Releaſe, which is a pri- 


Pleadings in Appeals 
are In Sg bur the 
Counſel count in French. 


The Court will not 
order the Defendant to 
;ead peremptorily be- 
| wa Rules for Pleading 


are Our. 


If the Plaintiff releaſe 
his Action, the Court 
will not ſtop Proceed- 
ings; but Defendant 
mult plead his Releaſe. 


vate Act, upon a Motion; but by pleading of it, it will appear ynto 
the Court upon Record: Alſo the Releaſe is Matter of Fact, which is 
properly triable by a Jury; and the Court can never take Notice of 


. any Thing, but what appears before them upon Record. 


Jt is not a good Plea to plead a parol Agreement 
in Bar of an Agreement —_ by 4 = ac 1 71 by 
the Parties: Hill. 22 Car. B. R. For an Agreement Indentures, not good. 
by Indenture is a more ſulemn Agreement, and of 
2 higher Nature than a parol Agreement, and muſt 5 

Vol. II. 5 G be 
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be difckturged by ſome A& of ds-high'a Nature as it is, as the Rule is, 
Eodem modo quo oritur, eodem modo diſſolvitu .. 


That 4. alligned a 
Term of Years prout pa- 
tet, &c. not good. 


© 3 


Ven. S defend. omit- 
ted 1s ill on Demurrer. 


Tieſaſs againſt Ba- | 
the Wife is pr charged with the Treſpaſs : They 
; 


ron and Feme, and rhe 


Wife only charged: IH 


non ſunt cul is Il. 


Juſtification of an Ar- 
reſt without ſhewing out 
of what Court the Writ 
iſſued, is ill. 


In Treſpaſs for Da- 


mage-feaſant, he muſt 
ſhew- his Title to the 


Cloſe. .._ - 


Accord executed in 


Part, no good Plea in 


Treſpaſs. 


Several Pleas to ſeve- 
ral Treſpaſſes; if one 
be bad, the whole Plea 
38 UL: 5; 


Omiſſion of Vi & ar- 
is will not hurt, if the 


| Words are in the Writ. 


Proper Latin Words 
muſt be uſed in pleading. 


Thing pleaded as done 
5 Regina, and the Queen 


alive, held ill. 
When Matters to be 


pleaded tend to Infinite- 
neſs, the Law allows a 
general Pleading. 


The pleading that 4. aſſigned a Term of Years A 
to B. prout per Indent', &*c. produc', C. is not 
good, 2 Tutu. 1342. The pleading of {an original 

rit with prout patet le brief, &c. 14.1643. 

A Plea that the Defendant per M. &. Attorn. ſium B 
vim & injur. guando, without faying wenit &. defens 
dit, ©. it is ill upon Demurrer. 2 Linw. 1386. + 

In Trefpaſs againſt Baron and Feme; in which C 


plead quod ip 
1426. 0 Z. 1. ore 2 * 
- Juſtfffication of an Arreſt by Warrant upon a D 
Capias, without ſhewing out of what Court the 

Writ ifſued, is ill. Id. 1640 0 


non ſunt cul. it is ill. Id. 1425, 


Bar in Treſpaſs for taking of Cattle Damage- E. 
feaſant; it is not ſufficient to ſay that he was poſ- 
ſeſſed of the Cloſe, but he ought to ſhew' his Title. 
1d. 1492, 1497. 74 „„ 
 Accozd, though executed in Part, is no good F 
Plea to an Action of Treſpaſs and Aſſault. Raym. 


. 11 203. # | | 


Several Pleas to ſeveral Treſpaſſes * If one is G 
bad, the Plea is bad in all. 2 Lutw, 1492. | 


The Omiſſion of Vi &. armis in a Count in H 
Treſpaſs in B. will not hurt if ſuch Words are in 
the Writ. Id. 15009. | | | 
That proper Latin Words ought to be uſed in I 
Pleading. Id. 2518, 1519. 2 
Pleading of a Thing to be done, Anno 5 Ræginæ, K 
when Queen Mary was alive, held ill. Id. 1604. 


When Matters to be pleaded tend to Infiniteneſs L 
and Multiplicity whereby the Rolls ſhall be incum- 
bred in the Length thereof, the Law allows of a 


general Pleading. Raym. 8, 9, 10. And therefore in 


an Action upon the Statute of ſending Knights to Parliament, the E- 
leQion ſhall be faid per majorem numerum. Raym. 9. "Sax 


Where Plea of Pay- 
ment is ill. as 


No Plea need he re- 
ceived from one who 1s 
por an Attorney. 


Condition to pay to D. Plea of Payment ac- M 
cording to the Condition, without ſaying to D. ill 
upon a ſpecial Demurrer. 3 Lev. 245 

The Plaintiff's Attorney is not bound to receive N 
a Plea for the Defendant from any Perſon that is 
not an Attorney. Paſch. 23 Car. B. R. Quere. 
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A T che Plaintiff do put in à Replication to the | If Plaintiff put in a 
Defendant's Plea, at oy Times Bae the Hue Plan pore an 
joined, the Defendant ought to' rejoin unto it, altho* rejoin. - 
it did not come in, in due Time, according to the Wy 
Courſe of the Court. Paſch. 23 Cor. B. R. For the Plaintiff doth only 
delay himſelf by not putting in his Replication ſooner, and the Defen- 
dant is not prejudiced thereby. Qt Aich | 
B The Court at this Day will not direct any Perſon The Court will not 
how to plead, although the Matter be difficult, Pen, Motion * rt 
though they be moved to do it, but will bid them though the Matter be 
plead at their own Perils: Paſch. 23 Car. B. R. For difficult. | 
Counſel are to adviſe how to plead, and the Court 
is anly to judge of the Pleadings, whether they are good in Law or 
not, and not to give Counſel to the Parties; but the Uſage was other- 
wiſe formerly, when the Serjeants counted at the Bar, and the Defen- 
dant's Counſel pleaded Ore tenus at the ſame Time; againſt which 
Pleadings the Plaintiff's Counſel excepted, (if they ſaw Cauſe) and this 
Matter came to be debated by the Counſel on both Sides; and alſo by 
the Judges upon the Bench; and upon hearing of the Opinion of the 
Judges they oftentimes waved or altered their firſt Pleadings and plead- 
ed others; But when both Parties had heard the Opinion of the Court, 
if the Defendant reſolved to ſtand to his Plea, then the Court directed 
the Plaintiff to take Iſſue or demur upon it; ſo that upon a Demurrer 
joined the Cauſe might come to be = hp; determined by them; and 
after either Iſſue or Demurrer joined, (all which was then done in 
Court) the Prothonotaries out of their Remembrances (which were 
Rolls wherein they took, in ſhort Notes, the Subſtance of the Decla- 
rations and Pleadings ſpoken __ Counters at the Bar) when they 
came to their Offices, ordered their Clerks in their Offices to draw it 
out in Pleadings at length Th | 
C @lhere a Matter is expreſly pleaded in the Af- A Matter pleaded in 
firmative, which is expreſly pleaded by the other gp y oy ern 
P arty in the Negative, the next ought to be an II- in the Negative, ought 
ſue and no Traverſe; for otherwiſe they will plead 79 be gn Itlue and no 
in infinitum. Raym. 199. 1 0 
D A Thing ought not to be pleaded by Implication, A Thing may not be 
but in expreſs Words: Trin. 23 Car. B. R. For there pleaded by Implication. 
can be no Iſſue taken upon it, becauſe it is not a 
direct Affirmative, to which a Negative may be pleaded ; and Plead- 
ings ought to be plain and dire& to the Matter in Queſtion, and that 
is the Reaſon that all argumentative Pleadings are void. 
E If one plead a Deed, he muſt produce it in i 
Court; but one may give a Deed in Evidence, al- be produced: Put it 
though he cannot produce it, if he can make it out may be giver in Evi- 
by Proofs that there was ſuch a Deed ; and ſo he pe though it cannot 
may do of a Record : Trin. 23 Car. B. R. For u , 
on Pleading of a Deed, it is fit. that the Defendant have a Sight of it, 
that he may know what Defence to make, which he cannot (it may 


be) 
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be) do without a Sight of it; and every Plea ſhall be taken to be true, 
except it be denied; but an Evidence is not preſumed to be ſo, but is 


believed or not believed, as the Circumſtances of Things do weigh with 


the Jury, who are Judges of it. But if the Defen- 


If Defendant will 
make Oath, That he ne- 
ver had a Part of the In- 
denture, the Court may 
compel the Plaintiff to 
give him a Copy. 


Juſtificat ion after Not- 
guilty, is 18, 


When a Plea may be 
amended with Leave of 
the Colt, 


that the Court ſhou 


dant will ſwear that he never had a Part of the In- 


denture, or that he hath loſt it; the Court, if they 


think fit, may compel the Plaintiff to give him a 
Copy, (at his Charges) but this is ex gratia Curiæ, 
non ex debito. Fuſtitiæ. 1 Saund. 9. 07 "rot? . 
Ik one 1 cul. to a Treſpaſs, and after- a 
wards juſtify the ſame Treſpaſs, all the Plea is ill. 
a L890: 5557 07 797 SHUT 95 1621] 

A Plea may be amended upon Leave of the B 
Court, if it be but in Paper and not entered, but 
the h that amends it muſt pay Coſts unto the 
other: Hill. 23 Car. B. R. For it is not reaſonable 
Id grant him Favour to the Prejudice of the Party, 


who by this Amendment is put to new Trouble and Charge } -but if 


the Plea be entered in Parchment, and the Record made up, 
will not give Leave to amend it. | 2! 7 


Officer of the Court 
cannot refuſe a Plea, 


e Court 


An Officer of the Court ought not to refuſe a C 


Plea, although it be not put in in Time, but the 


though not pur in in Plaintiff muſt move the Court, and abide by their 


Time. 


of the Proceedings i 


Rule therein: Hil. 23 Car. B. R. For the Court, 


and not the Attorneys are to judge of the Legality 


n all Cauſes depending before them, as well as they 


are to determine the Matters in Law in them. | 5 


One indicted of Trea- 


ſon or Felony may not 
be admitted to plead, 
till he has held up his 
Hand at the Bar. 


One cannot plead a 
Pardon for Treaſon be- 
fore he 1s indicted. 


Miſnoliner of the 
Plaintiff in Bar, ſhall 
not hurt. 


Plea put into the 
Office, though not de- 
livered to Plaintiff's At- 
torney, is well enough. 


One that is indicted of Felony or Treaſon, ought D 
not by the Law to be admitted to plead to the In- 
dictment, until he hold up his Hand at the Bar: 
The holding up of his Hand is in the Nature of an 
Appearance, which ought to be recorded before 
Plea pleaded: Paſch. 24 Car. B. R. And allo to 
the End that the Court, Jur , and People, may 
take the better Notice of the Priſoner, 

One cannot plead his Pardon for Treaſon, until E. 
he is charged in Court with the Indictment of it: 
Paſch. 24 Car. B. R. For it muſt appear to the 
Court what tlie Crime is, before they can judge of 
the Pardon of it. | 2 

Miſpꝛiſion of the Name of the Plaintiff in a Bar, x: 
viz. pred. H. pro C. ſhall not hurt. 1 Lut. 428. 


It a Plea be put into the Office in due Time, it G 
is well enough, although it be not delivered to the 
Attorney for the Plaintiff: Trin. 24 Car. B. R. So 
that he may not enter Judgment for want of a 
Plea ; but it is uſual for the Defendant's Attorney 

3 to 


I Way . | „e FF 
e Plex to the Plaintiffs Attorney, ot to-gize 
R Het 
neral or ſpecial z general Pleas are entered in the the Office. 
general Plea-Book y every Attorney for his Client 


to deliver a Copy of th 
Notice, that a Plea is put into the Office. 
A Pleas put into the Office are of two Sorts, ge- 


*. 


* 
„ 65 
214 


but theſe are no Pleas, unleſs the Defendant's Attorney do paꝶ the 
Plaintiff's Attorney upon Demand one Shilling and four Pence, or two 
Shillings and four Pence, (as the Cauſe is) for entering his Plea ar 
Warrant of Attorney. Special Pleas are delivered in to the Clerks of 
the Papers, and entered into the Book of the proper Perſon to whom 
they belong. We} of) ES 7 8 
B A colourable Plea ought to be entered, but that 4 colourable Plea 
which is no Plea —— not to be entered: Trin. ht to be entefel. 
24 Car. B. R. For a colourable Plea is a Plea until N 
it be over- ruled; for the Court will not ſpend Time 
to diſpute Things which are clear. K | 
C - Tho! it is frequent to lay a Declaration for a | Declaration for Debt 
Debt, ſeveral Ways in an Aſſumpſit, yet it is not a 14d ſeveral Ways in an 
good Plea to ſay, That the ſeveral Sums are but 1 
only for the Sum firſt mentioned, without Pleading 
over. Raym. 449. 4 112 
D The Clerks of the Papers of the King's Bench, Original Pleas may 
ought not to ſuffer the Original Pleas brought into. t be delivered our of 
the Office, to be delivered out of the Office, but | Is 
only Copies of them: Mich. 1649. B. S. For by 6 
the Pleadings in the Office are the Pleadings made up for the Iflue to 
be tried; and if any Queſtion ariſe about altering of them, they are 
to be examined and rectified (if any Alteration be) by the Pleas in the 
Office, and not by any Copy of the Ple. "IR 
E A Plea that is ante upon a Statute, if it be & Plea 8 on 
not good, is not helped after a Verdict: Mich. 1649. 4 1 
B. S. For the Statute being the Foundation of the dict. 150 
Plea, if it be not well laid, the Plea is naught in 
the very Subſtance of it; and ſuch Pleas are not 
helped by the Statute of Feofails. See the Statute, | 
F Ik an Action be brought in this Court to recover tf Defendant impar!, 
Lands, and the Defendant imparls; yet he may af- LI * 
ter Imparlance (as it hath been held) plead, That pjead, That the Lands 
the Lands in Queſtion are Antient Demeſne, and are Antient Demeſne. 
demand Judgment, Whether this Court may hold 
Plea of them ? For it ſeems by the Imparlance, he doth not affirm the 
Juriſdiction of the Court: But if he plead to the Defendant, and make 
5 Defence, he cannot after that plead to the Juriſdiction of the 
urt; for by Pleading he hath in Effect confeſſed the Iuriſdiction of 
the Court: Mich. 1649. B. S. 8 Apr. 1650. B. &. 3 Qu. tame n. 
For it hath been doubted, and held it could not be after Imparlance: 
Paſch. 1650. 4 Maii. But the ſafeſt Way is to plead Inſtanter before 
the firſt four Days Rules are out. | 
Vol. Il. 3 H Antient 


2 
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394. = 
Antient Demeſm i: Antient Demeſn is a good Plea on the Statute of A 
1 2 8 H. 8. cap. 1. of Partition. Ræym. 249. 


Ir the Plaintiff's Attorney deliver an impetfect B 
8 m_ Declaration to the Defendant's Attorney, and he 
tea Declaration. A4 accept of it; yet he is not bound to plead, un- 
itil the Plaintiff hath perſected his Declaration: 
Mic 


bi * 9. B. S. Paſch. For until it be perfected, it is no Declara- 
d de may well demur if he thinks fit, which is the uſual 


xl It it be doubtful between the Parties whether a C 
If it be a Doubt whe- Plea —— not, it cannot be determined byʒ 
ther a Plea be good orf the Court upon a Motion made, that the Court 
mired upon Motion, would deliver their Opinions Whether it be good 
but muſt be demurred to· or not, but there ought to be a Demurrer upon the 
| Plea ; and upon hearing of Arguments thereupon, 
the Court is to judge whether that Plea be good or bad: Hill. 1649. 
B. S. Jan. 26. For the Court will not upon the ſudden, and without 
Deliberation, deliver their Opinions in Things which are dubious in Law, 
neither can they properly give their Judgment but upon ſomething ap- 
pearing before them upon Record. bk N 1570. 
W 18 e I an Indenture be only pleaded by 2 D 
When an Indenture ducement, it is not neceſſaty to ſay, per Indenturam 
_ 22 ſuam in Curia hic prolat' ; but if the Party do de- 
when not. rive any Title unto himſelf by the Indenture plead- 
Tm ed, he muſt plead it ſo: Hill. 1649. B. S. Fan. 26. 
That the Court may judge whether the 'Fitle he makes by the Indenture 
be warranted by it, and that the other Party may conſider what Anſwer 
to give unto it; for a bare Inducement to a Plea requires no Anſwer to 
it, becauſe it is not of the Subſtance of it. patent 
In Dower. that ne. In Dower, a Plea that the Baron alienated to the E 
Baron aliened, is good. Tenant, is as good as Feoffavit. 3 Lev. 220, 
Wh. Action be brought in the Sheriff's Court F 
ought 10 plead, if the in Landon, or Marſhal's Court in Southwark, and 
Cauſe be removed from be afterwards removed by a Habeas Corpres into this 
the Sheriff's or Mar- Court, the Defendant ought to plead the fame 
ſhal's Court. f 
Term the Cauſe is removed, and proceed to a 
Trial: Hill. 1649. B. S. 9 Feb. For the Court will not grant the Party 
to take oy Advantage by the removing of the Cauſe hither, to delay 
the other Party in the Charts of his Proceedings, which would be, if 
he ſhould not be compelled to plead the ſame Term the Cauſe Was 
removed. Alſo he is ſuppoſed to have ſufticient Notice of the Cauſe 
of Action, that appearing in the Plaint levied in the inferior Court; 
ſo that he may have Time enough to provide for his Plea during the 
bringing of his Habeas Corpus, and his putting in of Bail, and the 
Plaintiff's declaring and giving of Rules to plead. 


If 


2 


ment for the Defendant : 1 Lev. 31. and 3 Lev. 23. 
Of a Matter at Common Law not maintained b 
Statute or Cuſtom. Matter of Statute maintained 
by another Statute. Id. gag. 
B Yo pleading Execution without pleading the 
c 1 nor Execution without ſhewing by what 
itle. Bid. 83. | B91. 


C ' A Perſon need not plead more of a Deed than | 


What makes for him. 164.88. . 

D Mhere Eo quod is an Affirmation, ſcilicer, &c. 
repugnant to the Matter precedent, void, as well up- 
on Demurrer, as after Verdi&. Ibid. 193. 
E Pleading of a Suit depending, without ſhewing 

in what Court, is ill upon a general Demurrer ; but 
cured by a pleading over, which admits the Suit 
depending. Ibid. 
F Ik the Plaintiff's Attorney will conſent unto it, 
the Defendant may wave his Plea pleaded, without 
moving the Court; by Rolle Chief Juſtice : Trin. 
1651. B. S. But if he will not conſent, it cannot 
be done without moving the Court; for the common 
Courſe of proceeding 
which upon Caufe ſhewn, the Court will ſometimes 


the doing of it be not very * to any Party. 


G @QMlant of Leuant and Couchant, bad upon a 
general Demurrer, but cured by Verdict. 1 Lev. 

H Plea in Roman Figures adjudged good. 2 Lev. 
10% -: N 

I 


Where the Pope's Bull may be pleaded as an In- 
K 


dictment. Ibid. 251. 

In Debt for Rent of four Rooms, the Defendant 
pleads a Leaſe of five Rooms, and Eviction of the 
fifth; it is nat good without a Traverſe. Raym. 
175. Vide eund. 182. 6 


| Pleading Eatry, babens legalen Titulum, with- 
out ſhewing how, is ill: t Lev. 301. Plea that 
he appeared without faying how, ill. 2 Lev. 
125. | | 
M Pleading 2 Diſcent to him as Heir, without 
ſhe wing how, good upon general Demurrer. 1 Lev. 
190. | 
N And that he had ſaved harmleſs, good upon a ge- 
neral Demurrer, without ſhewing how. 1bid. 191. 
2 Lut. 428. 2 


A It the Bar be good, and Rejoinder ill, yet qudg- 


_ 
"Var good, Rejoinder 


y 4 1 — for 


Execution, how to 
be pleaded. 


i 
* 
— 


Need not plead more 


of a Deed than makes 
tor him, | 


Eo quod, ſcilicet, 2 
repugnant to the Mat- 
ter precedent, void. 


Plea of a Suit de- 
pending, without ſhew- 
ing in what Court, ill 
on Demurrer, but cu- 
red by Pleading over. 


Defendant may wave 
his Plea without Mo- 
tion, if Plaintiff's At- 
torney conſent. | 


is not to be altered but by Leave of the Court, 


give Way unto, if 


Want of Levant and 
Couchant , cured after 
Verdict. 


Plea in Roman Fi. 
gures, good. 


Pope's Bull pleaded as 
an — 9 

Debt for Rent of 
four Rooms, Defendant 
pleads a Leaſe of. five, 
and Eviction of the 
fifth; ill without a Tra- 
verſe, | 


Entry, labens legalem 
titulum, without ſhew- 
ing how, ill; fo alto 
not ſhewing how he 
appearing, 

A Diſcent as Heir, 


without ſhewing how, 
good on Demurrer. 


So alſo that he ſaved 
harmleſs, 


In 
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a An the Caſe of Cobb and Webb, Trin. 1659." By A 
0 pad r 2 Declz- the Court. If a Declaration be delivered to a careful 
ration be delivered to a Ejector before the Eſſoin-Day, if the Tenant in Poſ- 
co te Dar? before ſeſſion will defend the Title, he ought ſo to plead, 
7 a that a Trial may be had the next Term, and ought 
not to imparl ; but if it be delivered after the Eſſoin- Day, alth6? by 
Original, the Court will not force him to appear and plead of that 
Term. See Title Ejetment, G. £8 A i! 
1 Upon a Motion betwixt Briskoe and Arnolll. By B 
* "I or, ſhall e Glyn Chief Juſtice. . When Pleadings are made up 
accounted as enter d. and paid for, they ſhall be accounted as if they 
were entered; for the Entry belongs to Clerks in 
the Office, and not to the Attorneyx. 

If Declaration be de- If a Declaration be delivered to the Defendant's C 
_ 8 Attorney, or put into the Office after the Eſſoin- 
— 2 compell'd to Day of the Term, the Defendant cannot be compel- 

lead to try it that led to plead to try it that Term, but he ought to 
—_— — plead to enter: 1652. B. S. For the Term was be- 

when the Declaration was delivered, and it 
cannot be accounted a Declaration of the preceding Term, for the 
Eſſoin-Day is part of the Term. See Title Declaration. 

Hor to begin Plead· . AS Policy and Order inſtructeth a Man, firſt to D 
ings. skirmiſh and practice ſome ſlight Defeats before he 
| joins Battle : So we begin, with Pleas to the 
Juriſdiction of the Court, then to the Perſon, then to the Writ, then 
to the Action of the Writ, and then to the Action it ſelf, Hab. 164. 
See C2. Lit. 303. 4. b. =- — 178, 179. 3 , - 2 : 

| e Law requires in eve ea two Things, the E 
| rk Pleadings done, That it be In Matter ſufficient; the other That 
wg it be deduced and expreſſed according to the Forms 
of the Law, if either of theſe be wanting, it is Cauſe of Demurrer. 


Hob. 16 \ 
: Te Peretokoze all Pleadings were to be in Latin F 

1 muſt be in Lut v. 63. They muſt be pleaded in Engliſh and 

* inrolled in Latin. 36 Ed. 3. cap. 15. but now al- 

5 Eb. 3 cab. 15. tered by the late Statute. | 

Every Man ought to It is a Maxim in Law, That every Man ought G 
plead What is pertinent to plead that which is pertinent for him and his 
to his Caſe. Cale March 169, 073. 

"Has Lot Letters Patents muſt in pleading be ſaid to be H 

A CTY Magno L Angliæ ſigilla, and to 5 Hic in Curia 
| prolat' only, is not ſufficient, 3 Leon. Caſe 240. 
os ba be bod, It is a general Rule, That if he who pleads in | 
vale m raw Bar is profcribed to a certain Time, he ought to 
| ſhew the Day of his Act certainly. 

But he who pleads in the Negative, need not plead certainly: But K 
he who pleads in Abatement of a Writ or Plea, Puis darrein Continuance, 
ought to plead certainly, 1 Plow. 33. 

| I It 
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A It is a Rule in Law, That every Plea ought to Every Plea ought to 
anſwer the Matter which is charged upon the De- ih Beelihe; Marter in 
fendant in the Declaration, where he tells all his 8 8 

Caſe: But if he omits any Part of it, the Defendant may then tell 
where the Omiſſion is. 2 Mod. 75, 76. | 
B Where the Defendant is not conſtrained to plead If Defendant be not 


_ TT | a . conſtrained to plead a 
a Special Plea; he may plead the General Iſſue pro Spd Flee, bs bas 


per for the Action brought, and give the Special plead the General If. 
atter in Evidence: Hill. 23 Car. B. R. For every | 

Plea muſt be ſo framed, that it may give a full Anſwer to the Matters 
ſet forth in the Declaration, to wit, all ſuch as are material to be an- 
ſwered unto ; and if it do fo, it is a good Plea, be it a general Plea or 


a ſpecial. | 


C @ahere the Law gives a Man a Licence to do a In Treſpaſs a Licence 
in Law muſt be plead- 


Thing, he muſt in Treſpaſs plead it, and cannot | 
give it in Evidence. Mod. Caſes 69. * | =-* ny an 
D In pleading, That A. B. by Indenture, Dedit, How to plead a Re- 
conceſſit, alienavit, relaxavit & confirmavit to C. D. leaſe upon a Leaſe for a 
whereas he ought to have pleaded only one of them, Ave. 
and not all of them, was, upon a Special Demurrer, held naught by 
the Court; becauſe Conceſſio, Relaxatio, & c. require ſeveral Pleas; 
for Non Conceſſit is not a good Anſwer to all of them: Pawhyn G. 
Hardy, Mich. 32 Car. 3. Rot. go. B. R. 3 Lev. 292. Palm. 87. And 
ſo it was adjudg'd. Paſch. 13 V. B. R. In pleading of a Releaſe and 
Confirmation, and upon a Demurrer for Duplicity, and not being 
ſhewn particularly for what Cauſe, the Chief Juſtice faid, That the 
Plaintiff had not demurred as he ought; for he ought to have ſhewn 
in what it was double, viz. in his pleading both 
the Releaſe and Confirmation; whereas either of | White 3 Demurter 
them would have done: But as the Demurrer was ſhall exrer — — 1 
general for Duplicity, ſaying no more, it ſhall ex- General Demurrer. 
tend no farther than a general Demurrer only. 
E No Advantage can be taken of double Pleading, No Advantage of 
without a Special Demurrer. Lutw. 422. Vide Sta- can Glacial muten, 
11 „ § 
Where a Declaration is ill, if the endant : 
pleads other Matter which admits that Matter ſet 4 wn 1 
forth ill in the Declaration, then that hath made the ration good. 
Declaration good. 3 Lev. 393. 
G An Award pleaded Cujus tenor ſequitur, and ſo „ An Award muſt be 
pleaded Verbatim, is naught ; for it muſt be pleaded * 
e Tr 87. 4 a Af mat vadis. i 
H Tranſgreſſionem predif.is an Anſwer to an Aſſault Nasse Irn 18 
and Hoey: I —_ 34. e 
1 here the Plaintiff makes a Title by his Repli- 
cation, and it appears by it that he has no Title, u ® al Rel. 
no Rejoinder by Admittance can make this good; — good, and where 
But where he makes a Title by his Replication, net. — 
Vous © 5 I though 
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thongh he doth not plead it as he ought, the Rejoinder admitting of 
this Rutter, and tendering an Iſſue of other Matter, makes this good. 


1 Lev. 195. 
: * Where a Plea in Bar contains 2 Title, a Repli- A 

A Replication de ſon cation de ſon Tort Jour tiel wre is naught. I Lev. 
Plea which contains a 307. 


N WP” A Ban can never ple any Thing afterwards, B 
A Man can never Which he might have pleaded at firſts. For if a Man 
plead any Thing after- have a Releaſe; and an Action is brought againſt 
have pleaded 1 aa him, he cannot, after pleading the Goneral Iſſue, 
make Ule of this Releaſe ; but he may at the Nj 7 
prius plead a Releaſe, Pot akimum contintaationiem placiti, which was 
made after the Iſſue joined : But where a Releaſe is 


aide AE 5 made after Verdict, and before Judgment, the De- 


Tort, is no Anſwer to a 


ment, may not be pleab fendant cannot plead this Releaſe, but may bring 
4 his Audita 1255 upon it. 
How to plead in om to plead in Treſpaſs where the Matter is C 


Treſpaſs where the Mat Local: and how where it Is Tranſitory. Tut. 1437, 
7 N 14385 618, 619. 
* 2 There the Plaintiff gives the Defendant a Re- D 
- "Whieje: upon a Jud i leaſe of all Judgments and Executions, -and after- 
ment and a Releaſe, the wards the Defentant dies, and the Plaintiff ſued 
Har Haie Tune ag e ont a Sil fa. againſt the Heir and Tertenants of the 
Default, they e. Desendaa, and the Tertenants are returned ſum- 
perpetually barted. moned, and do not appear and plead this Releaſe, 
but Jadgment is entered againſt them by Default; they ſhall never in 
Law or Equity have any Benefit; or make any Uſe of this Releaſe : But 
in Caſe of a Releaſe of all Judgments and Executions, and Sci. facias's 
are ſued out, 28d two Nechils returned, there the Defendant ſhall not 
loſe the Benefit of his Releaſe: Becauſe the two Nichils are but a Notice 
in Law, and he ought in this Caſe to have an actual Notice. 
Solbit ad diem is a good Plea to a Bond of twenty E 
— om ol Years flanding, and no Intereſt paid or Demand 
d. ++ thereupon," or good Cauſe ſhewn for Forbearance. 
n Mad. Caſes 22. 
No god Plea to fy, To plead Talis Indentura qualis in the Declara- F 
Talis Indentura. tion is alledged, is no direct Anſwer: to the Inden- 
© turementioned in the Declaration; for Talis Inden- 
tura non eſt eadem Indentura, for Nullum fine eſt Aab. 4 Rep. 18. b. 
How to plead to Adi - Dow to plead in Actions on the Caſe for Words. G 
ons for Words. See Danv. Abr. 170, 171, 172. 
| Whether Alollizerma- In Battery the Defendant juſtifies, That XMblliter H 
mms impoſuit is a good manus impo ſuit to arreſt him, whother good or no. 
Juſtification tor an Ar- 3 Lev. 404. 
on a Declaration filed againſt: a Priſoner or a 1 
9 7 Rr Of vHeged Perſon, the Defendant ſhall have Liberty 
plead in Abatement, 5 plead in Abatement at any Time during the eight 
5 15 Days Rules: But where a 'Doclacation is delivered 
„ RS Or 
2 


Pleas and Pleadings. 
or filed before the Eſſoin-Day 


8. V. 3. B. R. 
A 
Defendant hath pleaded to it, the Defendant may al- 
ter his Plea: 
be ſo altered in Matter, that it may require diffe- 
rent Anſwer from what was formerly pleaded. 

B Ik a Sc·i. 
gainſt an Infant, he cannot plead Infanc 
to it : For a Recognizance 1s in the 


or Nonage 


t he muſt bring his Audits Querela, and ſet 
forth his Caſe — and hereby his A his Ag 

n of him, and Proof of 

a Jury. 

J — 22 Clauſum fregit the Defendant pleads a Bar 
to make the Place certain: The Plaintiff ſays, That 
the Place is ſuch, and aſſigns it in certain, other 
than what the Defendant juitifies : 'The Defendant 


That one and the other are known by one 


C 


See the Book, Fenner's Caſe, Poph. 9. 


ter) is-ill Pleading : 


B. R. 

E ADeed pleaded by Teſtatum exiſtit, is no poſitive 
Pleading, but ill. 2 Lev. 75. So it is in a Declara- 
tion in Covenant. 2 Lev. 12. But it is good i in Debt. 


2 Lev. 74, 75. 1 Lut. 535, 877. 
F The Manner of Pleading a Fine. 


2 Lev. 31. 

G Ofa Common Recovery pleaded without Execu- 
tion, how it ſhall enure. Did. 

H Df a Feoffment to Uſes. Plow. Com. 38. b. 39. 4. 

3 s and Talbot's Cale. 

1 It hath been adjudged a good Plea in a Sci. fa. 

brought againſt an Executor, upon a Judgment en- 

tered into by his Teſtator, to plead Fully adminiſtred: 

But I take it not to be a good Plea, unleſs it be a 


I one be ſued upon an Obligation, he cannot be 
compelled to plead before he hath Oyer of the Con- 
dition of the Obligation, and a Copy (if required) 


K 


For by the Amendment of it, it may Declarati 


. Upon a E 2 brought a- 


ature « a 
1 and the Sci. fa. is grounded upon it: 


D To plead Quod apparet by ſuch a Deed or ſuch a 
Bond, that three were jointly bound, and the Action 
is brought but againſt two (or any ſuch other Mat- 
But he ought to aver in Fact, That three were 
jointly bound, and that the Perſon not named is living. 


ſpecial Plene adminiſtravit, byPayment of Judgments. 
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of the Term, there the Defendant muſt 
plead in Abatement within the firſt four Days of the Term, and not 


after the End of four Days, whether Retles: are sive en or no. Aub. 


nn 


Ik the Plaintiff alters his Beclaration after we The Defendant may 


alter his Plea, where 
the "Plaintiff alters E 
Ou. n 


Y ws! 

An Infint-- cannot 
plead Infancy to a Sc: 
fa. upon a Recogni- - 
zance, but muſt bring 
his Audita Querela, 


e ſhall be tried by the Court's 
itneſſes and Regiſter- Book, and not 


Where i in a new Aſ- 
ſignment the Defendanr 
ſays, That they are both 
known by one Name, 
and how to be. 


{a 
vos and the other. The Plaintiff demurs 3 and adjudged for him. 


To plead Quod appa- 
ret by ſuch a Deed, is 
ill Pleading. 


10 . 3. 


A Deed pleaded by 
Teftatum exiftit, is ill; 
ſo in a Declaration in 
Covenant; but it is 
good in Debt. 


The Manner of plead- 
ing a Fine. 


Of a common Reco- 
very. 


Of a Feoffment to 
Uſes. 1 


How an Executor to 
plead to a Sci. fa, Fully 
adminiſtred. | 


No Man is bound to 
plead to a Bond, before 
Dow of the Condition. 


tO 
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e 


to be made at his own Charges; becauſe he cannot tell what to plead, - 
till he know for what he is ſued. F 

Nil debet may be In an Action of Debt brought for Rent upon an A 
pleaded upon an Inden- Indenture of Demiſe for Years, the Defendant may 
as plead Nil debet : But it is no Plea in Covenant for 
Rent or Money. 3 Lev. 170. And in 3 Lev. 396. it is made a Query, 
whether he may plead it in Debt en a judgment? 7 

e 


pow and when Dilatory Pleas may be pleaded. B 
* ds 1 "_ See the Statute of 4 & 5 Anne; and Title Abate⸗ 
4 E 5 Inne. ment. | | 


When a General Plea is pleaded, the Attorney C 

_— plead a Gene. ought to ſet his Hand to the Plea, or enter it in the 

General Plea-Book, and pay for the Entry of it ; 

What makes the Iſſue, and then the Iſſue is joined: But if he will not ſet 

his Hand to the Plea, and pay for the Entry of it, 

Judgment may be entered for want of a Plea ; fbr the Attorney's Hand, 

and his paying of his Part for the entering of it, and of the Warrant of 

Attorney, warrants the Plea; and before his Hand is ſet to it, it is no 

Plea : So likewiſe in the Caſe of a Paper-Book, the Defendant muſt ſet 

his Hand to it, and pay for the Entry of it : But if it be a Special Plea, 

Replication, Rejoinder or Demurrer, there muſt be a Counſellor's Hand 

to it; becauſe it is ſuppoſed to be adviſed by Counſel, who is to main- 
tain it to be good, if it be diſputed. | 

When to plead upon Ik one be ſued by Original Writ, he muſt plead P 
2 N ought by the ſame Term in which the Original is returned; 

thy name if the Defendant be arreſted by a Capias, containing 
in it the Cauſe of Action exactly as the Original is, if ſuch Capias be 
returnable the ſame Term with the Original: But whenſoever the Ca- 
pias is returnable, the Defendant muſt plead within four Days, if re- 
quired : And the Reaſon thereof is becauſe the ſpecial Matter is con- 
tained in the Writ whereof the Defendant hath Notice upon the Arreſt. 

But it is not ſo where one is ſued by Latitat, or 
by Bil 0, where it is Bill of Middleſex ; for if they be De * tranſ- 
reſ. yet the Plaintiff may declare in Debt, or what 
other Action he will, ln in the other Caſe, the Declaration muſt not 
vary from the Writ; if it doth, the Defendant r in N 
; Not guilty is no Plea to a Non-feaſance ; for they E 
a 831 5 22 which cannot make an Iſſue 
1 Cro. Eliz 569. pl. N re nod 40 3 See 3 
ere xe hall be a Aſſumpſit, where Not guilty was pleaded to an Inde- 
nn n afſumpſit, and held ar 5 a Verdict. 

Not guilty is a good . Not guilty is a good Plea in an Action of F 
Plea to an Action of Debt for Tithes upon the Statute of 2 E. 6. c. 13. 
9 2 E. 6. for it is not a Non-feaſance, but it is a Miſ-feaſance, 

Lg 5 wherein a Tort is ſuppoſed. Cro. Eliz. 766. pl. 5. 

Where the Iſſue may In an Action upon a Statute which prohibits 8 


be Non cul. or Nil debet, a Thing, upon which a Penalty is demanded, the 


Iſſue may be Non cul. or Nil debet. Ibid. 
2 | 


To 


Pleas and Pleadings. 
A To à Sei. "ffs againſt Bail, they plead, That the 
Principal Reddidit ſe before the Return of the ſecond 
Sci. fa. and ſays not Et hoc paratus eſt verificare per 
EKecordum, and therefore naught. 3 Lev. 152. 

B ,.. CUhere an Action of Falſe Impriſonmerit was 
brought, the Defendant juſtified, and ſet forth, That 

a Capias ad Satisfaciendum was delivered to the 
Sheriffs of London againſt the Plaintiff, and that a 
Warrant was directed to J. S. Serjeant at Mace to 
take the Plaintiff thereupon: And then he ſays, 
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How the Bail muſt 
plead a Keddidit to a 
Svi. fa, | 


An Officer who takes 
a Man upon a Ca. /. 
need not (if ſued) plead 
the Judgment: But the 
Plaintiff in the Judg? 
ment (if ſued) muſt. 


That he per Mandatum & in Auxilium of the Serjeant took the Plain- 
tiff and impriſoned him, Prout ei bene licuit; and upon a Demurret it 
was held to be a good Plea: And it was held, That the Defendant 
need not ſet forth the Judgment, but only the Capias ad Satisfacien- 
dum But if the Plaintiff in the Judgment had been ſued, he muſt ſet 


forth the Judgment. Alſo it was held, That if the 
Judgment or Execution were erroneous, yet that 
ſhall not make the Officer liable to an Action; for 
he is a Miniſterial Officer, and muſt only execute, 
and not diſpute the Proceſs of the Court. Hill. 
5 V. & M. B. R. 6 
An Entry muſt be pleaded after a Remainder is 
happened. P low, Com. 23. 2 

D A Pꝛeſcription cannot be pleaded againſt a Pre- 
ſcription: But the Preſcription alledged muſt be an- 
{wered. Cro. Car. 432. pl. 2. 

E A Recovery in Eje&ment is a good Bar to an 
Action of Treſpaſs : For by a Recovery in Eje&- 
ment the Poſſeſſion is bound. 3 Leon. Caſe 242. 

F The Satute of Limitations is no good Plea 
where the Eſtate in Law is in Truſtees. Mod. Caſes 
in Law and Equity '33. | 

G See a Decree in the Exchequer pleaded, but 
over-ruled. Bid. 109. | 

H Placitum eſt nomen Collectivum. Salk. 219. Com- 

berb. 239. And are to be certain to a general In- 
tent. Comberb. 64. 

I On a Habeas Corpus returnable in Mich. Term 

be delivered before Graſ. Animar. the Defendant 


muſt plead to try; but on a Cepi Corpus he is only 


to plead to enter. id. | 
K And fo in Eaſter Term, if the Declaration be de- 
livered before Menſem. Paſch. Gc. Ibid. Vide 518. 


L On 1 in Middleſex the Defendant has 
the whole Term to plead. Sulk. 5 14. 


M But if laid in the Country he ſhall have Time 
till the following Term. id. | 
8 5 K 


But the Plaintiff muſt. 


Although the Judg- 
ment were erroneous, ' 
yet the Officer ſhall be 
excuſed, "4, 


How to plead a Re- 
mainder happened. 


A Preſcription cannot 


be pleaded againit a Pre- 
ſcription. 


A Recovery in Eject- 
ment is a good Bar in 
Treſpaſs. 

Statute of Limita- 
tions. 


Pleading a Decree. 


What a Plea is, and 
of its Certainty. 


When to plead to en- 
ter; 

The like; 

Informations in Mid- 


dleſex. 
In the Country. 


To 


* 64 . — — * —— 
— _ 8 = = _ 
s W W _ 0 —— — — — 


To a Priſoner. | 


To Bills el Of- 
bur Se. „ 


Wie no new « ks. 


| Pleas in 2 


When not to plat in 
Abatement. 


Voluntary Appearance. 


Pleading in Ejectment. 


tts ſufficieme if where be 2 within'Torm 


317. 


Pleas: and Pieabings. 


To a Declaration delivered againſt one in Cu- A 


ſtody, ſhe ſhall have the whole erm z pe in | 


Abatement. Selk. $15. 
But upon filing Bills againſt Officers and Clerks B 


to plead.” bia 317. 
And Nore, Sundays ſo Holidays are to de rec- C 


koned as well as the Day of tiling the Bill. Lid. 
No new Rules need be given to plead after an D 
Amendment, unleſs an Imparlance be given. Sell. 


Pleas | in Abotement, as Mi ſiofmer, Cc. not E. 
pleadable after an Imparlance. Jbid. 
Akter the Bail-Bond forfeited, the: Defendant F 


can't plead in Abatement of the original Action. 


Lid. 5 19. 
tühen and how a Defendant ſhall plead er 4 G 
voluntary Appearance on a Cepi returned. Ibid. 


318. 


If judgment in Ejedment be ſigned for want of H 
a Plea in a Country Cauſe, but 15 Poſſeſſion deli- 
vered, the Plaintiff may be compelled to accept of 


a Plea; contra if Poſſeſſion delivered. Ibid. 516. 


udgments to be ſet 
1. 


Waver of Special Plea. 


A Judgment may be ſet afide tho” ſtrictly regu- I 
lar, in Order to tr the Merits by pleading, Lid. 
518. 

"Before a Joinder in Demurrer the Defendant K 
may wave his Special Plea, and plead the general 


Tue. Ibid. 515. 


Where not. 
Peremptory Plea. 


Where not Advan- 
tage on a Plea over. 


Frivolous or ſham 
Pleas. 


When to ſwear to a 
Plea. 


Fo be fined. 


©  Deceit of the urt, he may be fined. 1hid. 515, 


Parol 4 rd, and 
Parol Uſes, 


Contra, where a Rule is to plead ſo as to ſtand L 
by it, and he pleads ſpecialy, and the Plaintiff de- 
murs. Ibid. 

The Court will never order a Man to plead pe- M 
remptorily, till the Rules for pleading are out. 
Salk. 516. 

Nothing can be taken Advantage of on a Plea N 
over, which cou'd not be on a general Demurrer. 
Bid. 519. 

'Tis againſt the Duty of Council, and the Stat. O 

Weſt. 1. cap. 29. to ſign frivolous or ſham Pleas. 
Ibid. 517. 

An Attorney can't be compelled to ſwear his P 
Plea, but where tis a foreign Plea. Ibid. 515, 

But if he puts in a foreign or frivolous Plea in Q 


516. 
A Parol Award may be pleaded ready to be de- R 
livered, and Parol Uſes averred. Ibid. 75, 676. 


I Several 


A Several Bars may be pleaded to ſeveral Parcels 
of a Debt on Bond. . Salk, 190. 

B But one Defendant can't plead two Pleas that 
go to the whole. Ibid. 218. VL ie 

C APlea to the Juriſdition is well in the Nega- 
tive, and Venit & dicit, or dicit only, is a 
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Several Pleas, 
The like. 


Venit & dict, op d. 
cit only. : 


Defence. Ibid. 30. 543, 544+ Skin. 582. 3 Salk. 


171. | 

D Tho' the Bond of an Infant, or of dne non com- 

po is void, yet they can't plead non eſt factum. 
Salk. 427, 675. 

Teſtatum exiſtit is no Averment, and only a Re- 
cital. Bid. 515. 5 

F Onerari non debet is proper only where there 
never was a Charge. hid. 516. 

G Jn Debt on a Judgment the Declaration may be 

- without prout owe per Recordum. Ibid. 566. So 
in an Action of Eſcape. Comberb. 299. At molt *tis 
but Matter of Form. | : 

H A Negative Plea need not conclude prout patet 
per Recordum. Salk. 520. Ky. 

1 And if a Record be pleaded, tho' no ſuch Con- 

f _— yet the other may reply nul tirl Record. 
Lid. Joe | | 

K Mhere the Plea is in Abatement, the Replica- 
tion muſt conclude to the Country. Salk. 2. 

1, An Adminiſtrator did not ſet forth the Letters of 
Adminiſtration, but the Defendant having pleaded 
non eſt factum inteſlati, it made the Declaration 
good. Mod. Cafes in Law and Equity, 306. 

M (here the Condition is in the Disjunctive, the 
Defendant may plead Performance 9 either Part; 
and if one Part be falſiſied in Pleading, the Plain- 
tiff muſt have Judgment. Ibid. 349. 

N Mlhere a Time and Place of doing is made cer- 
tain by the Agreement, he who pleads a Tender 
mult alſo plead a Refuſal by the other; and if he 
be not preſent, that muſt be ſhewn. id. 106. 

O A Plea in Bar that he gave a Note of 20 J. in 
full Satisfaction of the Debt, and on Demurrer 
held ill; for a Note ſo given is a Diſcharge of a 

Debt or Duty. Bid. 290. | 
P After Not Guilty pleaded, the Defendant can't 
jaſtify or plead ſpecially. Ibid. 305. 
Where Nil debet is a good Plea, and where 
not. Ibid. 106, 323, 381. EIS 

R In Treſpaſs for entring his Land, taking his 

Hopps, and deſtroying his Poles; Defendant 


. 


Infant and Non Con- 
Pos. | 


Teſtatum cxiſlit, 


Onerari non debet. 


Prout ratet per Recor- 
dum 


The like. 


The like. 


Concluſion. 


What Plea made the 
Declaration good. 


Of pleading Perform- 
ance. 


Of pleading a Te wer. 


Of a Note in catic- 
faction. 


Of pleading Not 
'Quilty. 

Nil debet. 
1 Juſſifying a Diſtreſs, 
ill. 


juſtifies, 
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juſtifies, that the Ground Was his own, and that he took the Poles * 
Damage F eaſant, and by Pleading confels'd the deſtro ing them, and 
on a Demurrer adjudged for the Plaintiff, for tle: Defendant can't 
juſtify deſtroying a 1 diſtrained. Mod. Caſes in Law and Equity, 


330. 
Traverſe immaterial. Where the 7 uſification i 15 good, cho! the Tia- A 
verſe is immaterial. Ibid. She = 
Payment. Mhere Payment before the Day, may be plead- B 
d d: ed as paid at the Day. Ihid. 345. 
Time to plead denied. An Executor was denied Time to plead, unleſs C 
he would enter into a Rule not to plead any Judg- 
BY ments. Ibid. 308. 
, Not rotimead the g6- "ite ith nail eft erratum N tis never al- P 
neral Eros. lowed to amend the general Errors. Did. 304. 
Time to plead. Sunday is not reckoned one of the four Day 8 E 
. IT.ime to plead. ILhid. 21. | 
Principal and Bail. The Principal and Bail cannot join in a Plea. F 


Ibid. 289. | 
Prout patet, e. Where a Plea need not conclude prout patet per G 
 -* Recordum. bid. 0. 
Recuſancy: * See of 83 pleaded in Diſabilit of the H 


Plaihtff, Lid. 44, 45. 
Tender, how to be pleaded, and when to be 1 
made. Ibid. 69, 70, 71, 218, 219, 292. 8 
Statute of Limitations. See of the Statute of Limitations pleaded, 109, to K 
an Aſſignee of Commiſſion of Bankruptcy. Lid. 171. 


General Iſſue. here the Defendant may plead the general IE T, 
ſue, and give the — Matter in Evidence. Ibid. 
120. 
Non Affumpſit. Non Aſſimipſit is no good Plea to an Afton M 


| brought againſt a Common Carrier. Vid. 178. 
Proof lies on the De- There the Plea is in the Affirmative, the Proof N 


2 lies on the Defendant. id. 180. 
Original miſtaken for Plea of Aſſets die impetrationis brevis original, O 
Bill. is when the Proceedings were by Bill, is ill. Lid. 
288. 
Plea in Chief. uUhere a Defendant ought to plead in chief, &c. P 
id. 289. 
Cuſtoms. Cuſtoms, &c. how to be pleaded. Lid. 297, Q 
298, 300. 
Where Plea ill. A Plea not anſwering the Declaration, is ill, R 
Gc. Ibid. 330. 
Rejoinder Ill. So where the Rejoinder did not anſwer the Re- 8 


plication, the Plaintiff had Judgment. Ibid. 343. 
To a Bond for Gam- Ok Pleading, &*c. to a Bond for Money won at T 
ing. Play. Ibid. 57. 
Qirare Impedit Jn a 1 by Impedit, Plenarty is no-good Plea to U 
bind the King's Right. 161d. 8. 
0 | : Jn 


Equity 25. 


B Collateral Matter pleaded to a Declaration where 
the Demand is ſet forth, may make it good. Lid. 


356, 70, 71. 


C But to a Plea in Bar it muſt conclude G hoc 


paratus eſt verificare. 2 Vide 629. 


D In Replevin in another Place muſt not conclude 


etit judicium, and to have a Return. Salk. 3. 


E f Plea of taking by Diſtreſs does not confeſs pro- 


perty. 1bid. 640. 


G In Treſpeſs, & c. juſtifying under a Writ is not 
enough to ſhew where returnable, without ſhewing 


whence it iſſued. Thid, 517, 545. 


H Performance mult be pleaded in the very Words 
of the Condition; aliter of an Excuſe. 
1 A Plea on the Statute for Diſcharge of poor Pri- 
ſoners, ought to ſhew all the Qualifications and 
Circumſtances to bring a Defendant within the 


in Wri- 


Act. Ibid. 521. 


K Mhere a Statute creates a new Thing 
ting, it muſt be ſo pleaded, but where it only adds 


it to a Common Law Matter it need not. Bid. 519. 
L Mhere a Plea ſhall conclude with a P- 


73. bis 545, 584. 


M A Plea delivered as an Eſcrow, muſt conclude 


to the Country. Salk. 274. 
N Mhere Tertenants may not join in a Plea to 


Sci. fa. Ibid. 601. 


O Difference in pleading Seiſin between Tenants 
in Common and Parceners. 
P Concluding with hoc paratus eſt 
where good, and where not. 3 
Q There there are two Affirmatives the Conclu- 
ſion muſt be Et hoc paratus eſt verificare. Ibid. 210. 
R @Tahere the Concluſion of a Plea makes a Diſ- 


continuance. id. 


S There there is an Afivmative to a Negative, yet 
if the Matter is new, the Part 
to the Country. 3 Salk. 211. 


See Salk. 630. 
Salk. 208, 209. 


| Pleas and Pleadings. 
A Jn Dower uncore priſt is a good Plea where an 
actual Aſſignment is made. Mod. Caſes in Law and 


id. 520. 


ofert, Oc. 


verificare, 


y muſt not conclude 


Uncore Priſt. 
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Declatation made good 


by Plea. 


The like. 


Concluſion in Reple- 


Vin, 
Diſtreſs, 


Juſtification, 


Performance. 


Plea of Poor Priſoners, 


Pleading 28 


Eſcrow. 


Tertenants. 


tatute. 


Tenants in Common, 


and Parceners. 


Hoc paratus 
care. 


The like. 


Concluſion 
am. 


T Pleading (inter alia) is not good, becauſe too Inter alia. 


general. Ibid. 271, 


U @Uahere a Plea amounts to the general Iflue, tis 


not good. Ibid. 272. 
X @Qlhat Pleas do not amount to the General Iſſue. 


Did. 273, 274. 
Y here a Plea in the Negative, and without a 


full Defence, is good. 3 Salk. 282. 
SL 


Vol. II. 


302. 


eft verifi- 


Diſcontinuance. 


per patri- 


A Plea amounting to 
the General Iſſue. 


Negative Plea. 


Where 
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Pleading Inſlanter. 


Another Action de- 
pending. 


Double Plea. 


On ſter le mere. 


Breach of a Recog- 
nizance. 


Another Action plead- 
ed in Bar. 


When the Action ſo 
attach'd, ſo that per- 
forming the Covenant 


is no Flea. 


A Plea ill for not 
ſhewing how the Letters 
Patents became void. 


Pleas and Pleadings. 


Where the Defendant ſhall be, compelled to A 
plead inſtanter, where not. Carthew 266, 320. 
Ok another Action brought for the ſame Cauſe, B 
and Judgment in that Action. Vid. 455, 456. 
Whether when the Words in a Deed are ſuffi- C 
cient to paſs a Thing by ſeveral Means, and they 
are pleaded generally without ſnewing any Election 
which Way the Thing paſſes; this be a double 
Plea, Skin. 6g. 7)7))CCCCCC ap 
Ouſter le mere a good Plea upon the Statute of D 
23 Eliz. Ibid. 99. F = 
The Condition of a Recognizance that the Prin- E, 
cipal ſhall pay the Money, or render himſelf, and 
a Breach e that he had not rendered himſelf, 
ill. Bid. 100. o 
Where the Declaration is ill, and upon Demur- F 
rer Judgment for the Defendant; and after the 
Plaintiff brings an Action, the Defendant cannot 
plead the former Action in Bar; but where there is 
a Fu = upon a Demurrer to a Plea, or upon a 
Verdict or Confeſſion, he may. Ibid. 120. £7 ok 
Leſſee of an Houſe covenants to repair, uphold, G 
c. the Houſe is burnt without his wilful Act, and 
the Leſſee within convenient Time rebuilds it, this 
is a Breach of the Covenant, and rebuilding within 
convenient Time, is no good Plea in Bar, the Ac- 
tion being attached. Bid. 211. | | 
Action of Debt upon a Bond, the Defendant de- H 
mands Oyer of the Condition, and pleads, that 
certain Letters Patent granted to the Plaintiff, and 
recited in the Condition Vacue devenerunt ante 


diem ſolutionis pecunie, ſcil. 13 Dec. & adbuc vacue exiſtunt; the 
Plaintiff replies, that the Letters Patents were in Force from the Time 
of making, & adbuc exiſtunt & hoc petit quod inquiretur per patriam, 
the Defendant demurred, and the Defendant's Plea adjudged ill, for 
he ought to ſhew how the Letters Patents became void. bid. 303. 


Hoc parat', &c. 


Breach aſſign'd gene- 


rally geod after a Ver- 


dict, but ill on a. De- 
murrer. 


Hoc paratus eſt verificare, not Matter of Sub- J 
ſtance. hid. 340. 

An Action upon the Caſe upon an Agreement, K 
&c. and the Breach aſſigned, that the Defendant 
non performavit agreamentum prædict', Iſſue upon 
this joined, and a Judgment in C. B. for the Plain- 


tiff, and a Writ of Error brought, and the Breach ſaid to be too ge- 
neral, but the Judgment affirmed ; if this had been upon a Demurrer, 


it would have been 
Ibid. 344- 3 


good, but after a Verdict 'tis unqueſtionably good. 


It 


A 


B 


C 


It is not ſufficient to plead Matter which would 


3 D Performance. 
be a Performance of a Condition by Implication. | 


Skin. 345. | 

Thourh an immaterial Traverſe is aided upon Immaterial and inſuf: 
a General Demurrer, yet an inſufficient Traverſe ficient Traverſe: 
1s not. „ il 1 Falls 6 i 1 | 

n an ion of Treſpaſs and Falſe Impri ſun- Replication of a pri- 

. the Defendant j 2 under a Ca. 8. out j. „ 
of the Court of Briſtol; the Plaintiff replies _ 
pleads a private Act of Parliament for erecting a MY 
Court of Conſcience in Drift and ſhews that the Defendant had re- 
covered but five Shillings Damage, and fifty Shillings Coſts; and ſhews | 
that he arreſted the Plaintiff contrary to the Act, to which the De- 
fendant rejoined; upon which the Plaintiff demurred, and adjudged 
againſt the Plaintiff, for he ought to have pleaded this Matter in the 
Court of Briſtal, and ſhewn that he was an Inhabitant if he wou'd 
have the Benefit of the A&; and if after they had proceeded there, he 
might have had ani Action. Bid. 350, 366, 407. 


D Mhen a Plea goes by way of Confeſſion and When aPlea amounts 


Avoidance, ſuch Plea ſhall amount to the General the General Iſſue. 
Iſſue. hid. 362. | 


F On ſon Aſſault pleaded to a Treſpaſs of Aſſault 


Defendant, that he was indebted to the Plaintiff Plaine in an Inferior 


as Adminiſtrator to F. B. in 101. pro tantis Decca- Coun, and the Decla- 


rium ſummis ejuſdem Quer. as Adminiſtrator of AR | 


E. B. per ipſum Def. ad uſum ipſius Quer. as Ad- 

;niniſt/ator * F. K. oe Lge on non Aſſumpſit pleaded, a 
Verdi& and Judgment, there pro Quer. and a Writ of Error was 
brought in B. R. and Error aſſigned that the Plaint was general, and 
no mention of F. B. in the Plaint, ſo there is a Variance between 


the Plaint and the Declaration; and for this Error the Judgment was 
reverſed. Ibid. 386. 


| 71 : Where Que eft eadem 
and Battery, the Plaintiff replies, that the Defen- ot roy neceſſa- 


dant came into his Houſe and continued there I in 2 Juſtification in 
after the Plaintiff defired him to depart , upon Ls kg | 
which he commanded his Wife to put him out of 

the Houſe gue mollitur manus ſuper, the Defendant impoſuit & hoc, 
Oc. but does not oy que eft eadem Tranſgreſſio, and adjudged a good 
Replication, for it being eadem tempore quo, it is good without ſuch 


Concluſion ; but if they vary in the Time, then it is neceſſary to ſay 
__ que eſt eadem tranſgreſſio. Ibid. 207, . 

G Ak a Battery be outrageous, ſo that moliter ma- 
nus impoſuit be not true, it ought to be ſpecially 


i gh otherwiſe it ſhall be a good Juſtification. 
14 ö 


Molliter manus, c. 


In 


—— _—_— — ———— ͤö , 1 — — — _ _ 


406 


Pleas and Pleadings. 
Pleading Inflanter. Where the Defendant ſhall be, compelled to A 


plead inſtanter, where not. Carthew 266, 320. 
Another Action de- Ok another Action brought for the ſame Cauſe, B 


pending. and Judgment in that Action. hid. 455, 456. 
Whether when the Words in a Deed are ſufti- C 
Dons Fes. cient to paſs a Thing by ſeveral Means, and they 


are pleaded generally without ſhewing any Election 
which Way the Thing paſſes; this be a double 
Plea. Skin. 63. 
oute bs mere. Ouſter le mere a good Plea upon the Statute of D 
23 1 99. 7 F 
; The Condition of a Recognizance that the Prin- E 
*. * cipal ſhall pay the Money, — render himſelf, and 
a Breach aſſigned that he had not rendered himſelf, 
ill. Bid. _ | 1 BY 
125 > Where the Declaration is ill, and upon Demur- F 
Another Action lead. rer Judgment for the Defendant; _ after the 
Plaintiff brings an Action, the Defendant cannot 
plead the former Action in Bar; but where there is 
a Judgment upon a Demurrer to a Plea, or upon a 
Verditt or Confeſſion, he may. Ibid. 120. 
83 Leſſee of an Houſe covenants to repair, uphold, G 
——_ 3 c. the Houſe is burnt without his wilful Act, and 
forming the Covenant the Leſſee within convenient Time rebuilds it, this 
is no Plea. is a Breach of the Covenant, and rebuilding within 
convenient Time, is no good Plea in Bar, the Ac- 
tion being attached. Ibid. 211, | 
A Pea ill for not Afton of Debt upon a Bond, the Defendant de- H 
ſhewing how the Letters mands Oyer of the Condition, and pleads, that 
Parents became void. certain Letters Patent granted to the Plaintiff, and 
recited in the Condition Vacuæ t ante 
diem ſolutionis pecunie, ſcil. 13 Dec. & adbuc vacue exiſtunt; the 
Plaintiff replies, that the Letters Patents were in Force from the Time 
of making, & adbuc exiſtunt & hoc petit quod inquiretur per patriam, 
the Defendant demurred, and the Defendant's Plea adjudged ill, for 
he ought to ſhew how the Letters Patents became void. Bid. 303. 
Hoc paratus eſt verificare, not Matter of Sub- J 
ſtance. Thid. 340. 
Breach aſſign'd gene- An Action upon the Caſe upon an 


Hoc parat, c. 


Agreement, K 
2 — 4-4 &c. and the Breach aſſigned, that the Defendan: 
— non performavit agreamentum prædict', Iſſue upon 

this joined, and a judgment in C. B. for the Plain- 
tiff, and a Writ of Error brought, and the Breach ſaid to be too ge- 
neral, but the Judgment affirmed ; if this had been upon a Demurrer, 
it would have been good, but after a Verdict 'tis unqueſtionably good. 


Ibid. 344. 3 
It 


Pleas and Pleadings. 407 
A It is not ſufficient to plead Matter which would 
- a Performance of a Condition by Implication. 

in. 345. 
B Though an immaterial Traverſe is aided upon Immaterial and inſuf. 
a General Demurrer, yet an inſufficient Traverſe ficient Traverſe. 
is not. Bid. 346. | | 
C In an Action of Treſpaſs and Falſe Impriſon- Replication of a pri- 
ment, the Defendant juſtified under a Ca. Sa. out © — 
of the Court of Briſtol; the Plaintiff replies and 
pleads a private Act of Parliament for erecting a | FT 
Court of Conſcience in Briſtol, and ſhews that the Defendant had re- 
covered but five Shillings Damage, and fifty Shillings Coſts; and ſhews 
that he arreſted the Plaintiff contrary to the Act, to which the De- 
fendant rejoined ; upon which the Plaintiff demurred, and adjudged 
againſt the Plaintiff, for he ought to have pleaded this Matter in the 
Court of Briſtol, and ſhewn that he was an Inhabitant if he wou'd 
have the Benefit of the A&; and if after they had proceeded there, he 
might have had an Action. Bid. 350, 366, 407. 
D Uhen a Plea goes by way of Confeſſion and When aPlea amounts 
Avoidance, ſuch Plea ſhall amount to the General UN CITY ns. 
1 Iſſue. 1 7 * with | 

The Plaintiff in Cur. Pal. counted againſt tlie . 
Defendant, that he was indebted to che Plaintiff Plain in ctr 
as Adminiſtrator to F. B. in 101. pro tantis Decca- Coun, and the Decla- 
rium ſummis ejuſdem Quer. as Adminiſtrator of 
F. B. per ipſum Def. ad uſum ipſius Quer. as Ad- 
miniſtrator of F. B. habit & recept upon non Aſſumpſit pleaded, a 
Verdict and Judgment, there pro Quer. and a Writ of Error was 
brought in B. R. and Error aſſigned the Plaint was general, and 
no mention of F. B. in the Plaint, fo there is a Variance between 
the Plaint and the Declaration; and for this Error the Judgment was 
1 m—— A 386. 
On ſon Aſſault pleaded to a Treſpaſs of Aſſault 1 

and Battery, the Plaintiff replies, chat the Defen- W. K 
dant came into his Houſe and continued there in 2 Juſtification in 
after the Plaintiff defired him to depart ; upon 
which he commanded his Wife to put him out of 
the Houſe que mollitur manus ſuper, the Defendant impoſuit & hoc, 
Oc. but does not o& wy eft eadem Tranſgreſſio, and adjudged a good 
Replication, for it being eadem tempore quo, it is good without ſuch 
Concluſion ; but if they vary in the Time, then it is neceſſary to ſay 
gquæ eſt eadem cranſereſio Ibid. 387. 
G It a Battery be outrageous, ſo that molliter ma- 
nus impoſuit be not true, it ought to be ſpecially 
3 otherwiſe it ſha]l be a good Juſtification. 

Ids 


Performance. 


Alolliter manus, c. 


In 


3 


a 


Ple 


408 as and Pleadings. . 
| In Treſpaſs, the Defendant pleads that the A 
3 Treſpaſs was done by him and F. K. and that it 


Treſpaſs. was accorded between the Plaintift and the ſaid 

| J. R. that the ſaid 18 R. ſhould abate 14s, due 

to her from E. the Plaintiff's Father, in Satisfac- 

tion, and avers that ſhe had abated it; to which the Plaintiff demurs, 

and the Plea adjudged ill, for the Defendant qught to ſhew how the 
14s. was abated. Skin. 391. 


In an Action againſt the Parſon upon the Cu- B 


Pleadings in an Ac- ſtom of the Pariſh for not keeping a Bull and a 


tion againſt a Parſon 


for not keeping a Bull, 


and adjudged to be ill, for the Plainti 


mage. Ibid. 399. 


Where a Traverſe in 
an Avowry was held 
ill. a 


a Day, and that t 


Boar, and ſhews quod opus fuit of a Bull at ſuch 
be Parſon did not find one, ec. 

ad dampnum ipſiuus 7 pa the Defendant demurred, 
ought to ſhew a Special Da- 


In an Avowry to a Replevin, the Defendant C 
ſhew'd that A. B. was ſeized in Fee, and made a 
long Leaſe, rendring Rent, and conveyed the Re- 


verfion to the Plaintiff, and for Rent in Arrear, 

| he diftrained ; the Plaintiff replies, that 4. B. was 

ſeized of one Moiety, and C. D. of the other, before this Leaſe; that 
C. D. died ſeized, and his Moiety deſcended to his Son, and that the 
Plaintiff had conveyed the other Moiety to J. D. by Leaſe and Re- 
leaſe, and traverſes abſque hoc, that the Plaintiff was ſeized in Fee 
ad aliquod tempus ; after the ſaid Conveyance the Avowant demurred, 
and the Traverſe adjudged ill, for he ought to have traverſed abſque 


hoc, that A. B. was ſeized in Fee tempore dimiſſionis. Ibid. 402. 


A Plea of Miſnomer 
to an Indictment. 


A Peer indicted as a Commoner, pleads the D 
Letters Patent granted to his Anceſtor, gerent dar, 
&'c. & hic in curia prolat”, and ſets forth his 
Title by Diſcent, and concludes G- 1 eſt 
verificare ; this Plea of Miſuomer is good in Abate- 
ment of the Indictment, and the Concluſion is 


good. Ibid. 517. 


* Letters of Admini- 
ſtration. 


Plene Adminiſtravit ill 
without pleading no 
Aſſets. 


Pleading a Sentence. 


An Action of Trover brought by an Adminiſtra- E 
tor, who in Pleading does not ſet forth Adminiſtra- 
tion rightly granted to him, this Defect is helped 
by the Verdict. hid. 551. | 

An Adminiſtrator of an Executor pleads plene F 
Adminiſtravit, the Day of the Writ purchaſed to 
a Scire facias brought againſt him upon a Judg- 
ment againſt the Executor; a Demurrer to the Plea 


held good, for he ſhould have pleaded Riens outer 


manus. Ibid. 565. 

Difference between pleading a Sentence ground- G 
ed on an original Juriſdiction, and given by Virtue 
of a particular Authority. J1bid. 496, 498. 


3 
Debt 
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1 
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Pleas and Pieabiggs. 409 
A Debt for Rent upon a Demiſe for Years, the De- | 
fendant pleads. Nil hahuit in Tenementis;, the Plain- Replication to Ni! 
tiff replies, That he had a good and ſufficient ut in Jenementis. 
Eſtate to make the Demiſe to the Defendant, Mods 

G forma, ſcil. That he was ſeiſed in his Demeſne as of Fee; upon 
which Hue is joined upon the good and fufficient Eſtate, and any 
Eſtate out of which the Eſtate demiſed may be derived, is ſufficient 
for this Purpoſe; and all added after the Scil. is but Form. Skin. 624. 
B An Aclion of Trover for a Ship and Cargo; and 1 
it was objected, That the Cargo was ſhipped by jon _— 
A. B. and Company, and H. being dead, the Action ought 10 have been 
brought by A. only is ill, becauſe it appears others Pladed. | 
have an lritercft : But ruled, That this ought to be proved; and if 
there are others, this is a Matter in Abatement, and ought to be pleaded. 
Ibid. 640. 

C UGhere the Judgment to a Traverſe is ill, the Where the King or 
King may traverſe the Inducement, and fo may a OY 1 — 5 * 
Subject; otherwiſe he may not traver/e the Induce- verſe. | 
ment to a Traverſe more than a Subject; except it 

be upon an Office found where the Subject induces his Traverſe of the 
King's Title found by the Office, with a Title on his Part. Bid. 657. 
D In Treſpaſs for taking his Beaſts: The Defen- ; 
dant ' juſtifies under a Replevin in the Hundred Where a Plea 3 
Court of the Biſhop of &. and ſhews that the Bi- Hei Censral Hs 
ſhop, Gc. have, upon Complaint to the Steward, 

uſed to grant Replevins in the Court, or out of it, to replevin Cattle, 
and that one had taken the Beaſts of 7. & and that he levied a Plaint 
in the ſaid Court before the Steward, and the Steward commanded 
him to replevin the Beaſts, ec. The Plaintiff demurs, and adjudged 
Pro quer. for the Defendant having ſhewn the Property in a Stranger, 
the Plea amounts to the General Iſſue. 


s; 

"4; 

'L 

* 
* ” o ? 


E Duplicity or Uncertainty in Pleading is not to be Duplicity or Urcer- 
allowed. Comb. 239, 40. | taiaty. 
F But ſuch Duplicity ought to be ſhewn for Cauſe 5. 

of Demurrer at Common Law. Did. 64, &c. — 


G To ſay that the Party came to the Eſtate per Ho the Party is 12. 
diverſas medias Aſſignationes, is good, where it is tereſted. 
but Inducement. Jbid. 64, 65. 


H And a Bankruptcy may be pleaded ad eme Barkrupecy, 


intentiones ſeparal* ſtatutorum. Ibid 108. 
An ill Inducement to a Traverſe may vitiate a Iaducement. 
Plea. Ibid. 245, 321. | 
K here there are divers Matters alledged in one 1er 4. 
Record, 'tis ſufficient to plead to any one of them 
with (inter al.) Ibid. 253. 
IL But where 40 Acres are recovered, one can't 4 Common Reccrer-. 
plead a Recovery of 20 Acres, but of 40 Acres, 
whereof the 20 Acres are Parcel. id. 
Vol. II. 5 NM here 


— 


4107 Pleas. and Pleadings. 
| Plea by Adminiſtra--  JTUlhere an Adminiſtrator pleads ſeveral Judg- A 
—_ ments in Bar, the Plaintiff may reply as to every 
one of them ſeverally, and conclude to N Comb. 443. 


Traverſe. hat is traverſable in Treſpaſs, Replevin or B 
RN Avowry. Ibid. 471. | 


The ike. A Traverſe ought to be of ſuch a Part or Point, C 


which if found for the Defendant, deſtroys the 
Plaintiff's Action. Ibid. 321. ke 11 


Pleading een A Plea ought to be according to ſuch Conſtruction D 


as the Law makes on a Conveyance. Did. 403. 
As a Recovery to Uſes of A. B. &c. is to be ſo E 
n Treſpaſs „ 5s Matter of Subſtance, 
hdd Dacia n Tre contra pacem is Matter of Subſtance. F 
N Did. 168. . | 
In Debt for an Eſcape where one does not con- G 
clude prout pater per Record, *tis only F 4. — and 
the Plea is good. Bid. 299. 2 
When to conclude in here the Condition of an Obligation is for Pay- H 
— ment of three ſeveral Sums at three ſeveral Day 
and the Defendant pleads Payment of the two firſt Sums, and that the 
third Day is not yet come, he ſhall conclude in Bar. Ibid. 483. 
8 Where a Matter of Fact is pleaded in Abate- I 
ment, and the Plaintiff replies, and traverſes the 
Matter of Fact, he may conclude either Judgment Si actio, or Quod 
reſpondeat ouſter. Ibid. 479. 150 
1 ; Where an ill Plea in Bar ſhall be aided by Ver- K 
Aid by a Verdict. dict. Bid. 378, 9. | 


Avowry. * = _ in Bar or Abatement to an Avowry. L. 
14. 375. 
Covenants, Jn Covenant to render a true and juſt Account : M 


A Breach was aſligned, quod non dedit verum G- 
juſtum computum, and good. Ibid. 42. | 
Recovery in a former One may plead puis darein continuance, that the N 
Action. Plaintiff had brought a ſecond Action, and recover- 
ed, tho* the ſecond Action was abatable. Did. 357. 
Several dilatory Pleas. Dne cannot plead ſeveral dilatory Pleas at the O 
ſame Time. Bid. 68. 


tory. Dow an Outlawry is to be pleaded. Id. 379, 371. P 

Imparlance. No Plea to the Jariſdictien after any Kind of Q 
Imparlance. Did. 253. | 

Defence. But one may plead to the Juriſdiction, without R 
making any Defence. Bid. 319. 

Abatement. Df the Time to plead in Abatement. id. 251. 8 

Habeas Corpus, i: Time to plead on a Habeas Corp. or Attachment. T 
Ibid. 3. | | 

Reſpondeas ouſter. Four Days Time are allowed to plead on a Re- U 


ſpondeas ouſter. Ibid. 19. 
Always ready to pay, not pleadable after Impar- X 
lance. Ibid. 334 441, 443. 
3 Pleas, 
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Pleas Puis Darrein Con⸗ 


tinuante. 


 CAbatement. 
M 2 eleales. 


Plea Puis Darrein Continuance, is always 
where the Defendant hath pleaded a 
Plea, and befoze a Trial there happens 
ſome new Matter which will avotd the 


What It 1s, 


Action; as a Releaſe, &c. there the Defendant may plead this 


new Patter poſt ultimam Continuationem. 


Pleas Puis Darrein Continuance are pleaded 
ſometimes in Abatement, and ſometimes in Bar: 
A Man ſhall have but one Plea Puis Darrein Conti- 
nuance. 4 H. 7. fol. 8. 38 H. 6. 33. Becauſe the 
Plaintiff ſhall not be delayed ad Infinitum. 16 
17. 11. 

In a Plea Puis Darrein Continuance the Defen- 
dant muſt not conclude his Plea, Judgment Si 4 
enqueſt, but muſt conclude Judgment, Si ai. 
Cro. Eliz. 49. pl. 4. 

An Attachment in London may be pleaded Puis 
Darrein Continuance, for it goeth in Bar. Cro. Eliz. 
101. pl. 7. But Quere, See Cro. Eliz. 157. 

The Defendant { not have ſuch Plea, unleſs 
the Matter thereof happened ſince the firſt Plea 
pleaded; otherwiſe it is not after the laſt Continu- 


ance. 9 H. 7. 8. 
It may be pleaded after Iſſue joined, and at any 


Time before the Verdict, but not between the Ni 


Prins, and Day in Bank. 16 Ed. 4. fol. 3. Bro. 


Title Jour 31. Title Continuance, 13, 27, 42, 
76. Vide Poſtea. It may be pleaded after a Demur- 


rer. Hob. 81. 


How theſe Pleas are 
pleaded; 


There ſhall be but one 
of them, and why, 


How to conclude the 
Plea. | 


Foreign Attachment 
pleaded. 


When he ſhall have 
this Plea. 


When to be pleaded. 


412 


Nift Prius, 
Ceutiuuauce, En 
a Cloſe, Parcel, &c. 


Doth not ſay in which 
Vill, the Cloc lay, is 
naught? t 
i * | - WS? * 
A Releaſe cannot be 
pleaded after Verdict at 
Mſi Prins, and before 
Day in Bank. But muſt 
have his Audita Quereln. 


Outlawry Puis Darrein 
Contmuance, is good. 


Muſt be certainly 
pleaded. 


Payment of Part 
pleaded in Abatement 


after Iſſue joined, and 
naught. 


ayment b 


A Releaſe after the 
Efloin-Day, cannot be 
Poſt ultimam Continuatio- 
NCI. 


the Releaſe was after the Efloin-Day, 
Continuance and the Trat, the Plea was difallowed, and the E 


Pleas Puis Varrein Continuante. 


In Ej-c&tment the De- 
fendant pleads at the 
Puis Darrein - : 
into Darrein Continuance, Ent 


* 
% 3s 2. 

. * AX cf 
k »5 N 


* "GS. # 7 
„n 
n « 
e . . 
* 


Jn an Eje&ment for Lands in B. and two other 
Vills, the Defendant at the Ni Prius pleads Pris 
into a_Cloſe, Parcel 
premiſſorum, and expelled him, and fays not in 
which of the Vills the Cloſe lay : And it was cer- 
tified to the Court upon the Poſtea, and thereupon 


vw» wp , 


eee cee zi fk. g. Jo. 207: 
J. 24, 61. er ene 


After Verdict at N. Prius. and before Day in 
Bank, the Defendant obtained a Releaſe, and at the 
Day in Bank ſhews it to the Court. Curia. He 
h ch no Day to plead it, nor any Remedy but Au- 
dita querela. Cro. Fac. 646. pl. 10. 

The Plea of Outlawry after Imparlance is good, 
without ſayiti Puig Darrein Continuance. 5 Mod. 12. 

They ought always to be certainly pleaded. 
Plow. Com. 33. b. Co. Lit. 303. 


The Defendant after Iſſue joined, pleaded at Ni 


Prius Payment of Part in Abatement Poſt ultimani 
Contimtationem; and tlie Jury being diſcharged, 
and the Plea adjoutned in Bank, the Plaintiff had 


9 to recover his Debt; becauſe hs had pleaded: no Place of 
ent: And alſo, becauſe after Iſſue join'd, no 
can be awarded. Aleyn's Rep. 66. 5 Ed. 


Reſpondeas Ouſter 
4. 149 [FUG 673; 
- Upon Not guilty in Treſpaſs, the Defendant 
comes Primo die Termini, and prays, That the En- 
queſt may not be taken, for that the Plaintiff had 
releaſed Poſt witimar Continuationem : But becauſe 
and came not between the hſt 


nqueſt 


was taken; but if the Releaſe had been before the 1 it had 
been good. Alſo the Book ſays, That the Form of the Pleading was 
not good; for he ought to have ſaid Actio non, and not that the Enqueſt 


ought not to be taken. 


- How to plead it. 


How to plead a Re- 
leaſe after the Writ, and 


before Iſſue. 


How te plead the 
Death of one of the 
Plaintiffs. 


Where Death was 
pleaded after the laſt 
Continuance. 


ria adviſare vult. 


Dyer 361. a. Cro. Eliz. 49. 

pow to plead a Releaſe Pris Darrein Continuance, 
See Lutw. 1142, 1143. and how to plead a Releaſe 
made after the Writ, and before Iſſue joined. Lutw. 
1177, 1178. 5 3 

Ctetpals againſt Four, and Three of them plead 
in Abatement the Death of one Puis Darrein Conti- 
nuance; they muſt conclude, Pet. judicium fi Curia 
ulterins procedere vult, 
Z Lev. 1 30. 

In Debt upon a Bond, the Statute of Aſuty was 
eg. and a Demurrer was to the Plea, and the 

aper-Book made up and delivered, and the Demur- 

rer joined with a Blank left for the Day of the Cu- 
The Defendant pleaded, That the Plaintiff 1 75 
3 after 


A 


C 


E 


F 


G 


and not giro breve caſſetur. 


H 
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Pledge oꝛ Pawn. 


up the Blank, and made it Diem Sabbati N poſt 
to which Day the Judgment ought to re 


er; and if the Plaintiff was 
men living, it would be good: And the Attorney for the Plaintiff was 


ER LS wh 
after the laſt Continuance, and thereupon the Plaintiff's Attorney filled 


uindena Paſche, 


examined upon Oath, Whether he was then living or no > Who {wore 
That he ſaw him after the ſaid Saturday: Whereupon the Plea was 


rejected. Moor again Row. 8 W. B. R. 


4 


Pledge oz Pawn is a Security fo2 Mo⸗ 
ney lent, and to be delivered upon 
Payment of the Money. See Cro. Jac. 
245. | 


Mhere Goods are pawned, and no Time ap- 
pointed for the Redemption, it may be made after 
the Death of him to whom they were pawned]; but 
not after the Death of him who pawned them. Cxo. 
Fac. 244. pl. 2. W | 

C The Pledging doth not make an abſolute Pro- 
perty, but 1s as a Security for his Money lent ; and 
- — back upon the Payment of the Money. 
Bid. | 

D There is a Difference between a Mortgage of 
Lands, and Pledging of Goods : For the Mortgagee 
hath an abſolute Intereſt in the Lands, but the 
other hath but a ſpecial Property in the Goods to 

3 them for his Security. Bid. and Co. Lit. 
208. 4. | 

E hen the Money is tendered to the Executor, 
and he refuſes it, it is as good as Payment, and 
the ſpecial Property of the Goods is reveſted in the 
Plaintiff: For which, upon a Demand, and refuſing 
to deliver, Trover lies. Bid. and Hob. 187. 


Vol. I. = 


Ylevdge o2 Pawn. 


Pledge or Pawn, 
what. 85 | 


- 


When pawn'd Goods 
may be redeemed, and 
when nor. 


Pledging makes not 
an abſolute Property ; 
but is as a Seeurity for 
Oo, & 


A Morgagee hath an 
Intereſt in the Lands : 
But the Party to whom 
Goods are pawned, hath 
only a ſpecial Property 
in them, viz. Qieon /- 
que. 


When the Money is 
tendered and refuſed, 
it is as good as Pay- 
ment; and upon refu: 
ſing to deliver them, 
Trover lies. 


Pledges. 


. 


4 Fo 


 8&e5 Pꝛoceſs. 
Replevin, 


Ledges are Bail to Actions; alſo upon A 
Pledges, what. ſuing out of ſome D2iginal Writs, there 
it is thus inſerted, viz. Si A. B. fecerit 
te ſecurum de Clamore ſuo proſequendo, tunc pone per vadios & ſal vos 
Plegios C. D. nuper de E. Gen quod fit, &c. Oz theſe Pledges 
are generally, John Doe and Richard Roe. 


; Pledges are thoſe that bail or redeem any B 
Difference between Thing but the Body of a Man, and Mainpernors 
Nets and Moines: = © 0 chat fe. the Bade. of.» Mit» ib 
Pledges are uſually found for the Demandants in 
Real Actions, and Plaintiffs in Perſonal Actions. See Cowel's Interp. 


"ONE ff's Pledges that he ſhall 
8 The Plaintiff's Pledges that he proſecute C 
Pledges = PRA bis Suit, may be entered at any Time pending the 
* en- f | 
rered. Suit. Trin. 22 Car. B. R. For the putting in of 
Pledges is now but a meer formal Thing; yet if 
the Pledges be not entered at all, it is Error, becauſe the Law directs 


the Plaintiff to find Pledges. os 
> Reaſon of finding Pledges was, That the D 


The 

* 1 of find. Plaintiff ſhould proſecute his Suit with Effect to 

Judgment, and not put the Defendant to unneceſ- 
ſary Trouble and Charge; for if he were nonſuited at the Trial, the 
Entry of the Judgment upon it is thus, leo conſiderat. eſt quod pred. 
quer. & pleg. ſui de proſequend. ſint inde in miſericordia quer. Nomina 
pleg. Gec. But Pledges are now become a mere Thing of Courſe. 
Want of Pledges is Subſtance. 2 Lev. 39. But E 


. cody * they are now aided by the Statute of 4 & 5 Anne, 


5.5 Jane, unleſs ſet forth particularly for Cauſe upon a De- 
Re murrer. 
The 


2 


a 115 

A The Sheriff, after Error brought, wis itt * 
to amend his Return of his Writ, by indorſing of n 
Pledges De 1 But it was or red by the after Exxor brought. : 
Court, That the Plaintiff in od — 9 ſhould pa 
the Coſts of bringing the Writ rror, if the Plaintiff in the Exrors 
would not p any farther thereupon : But if he did proceed any 
farther, then the Plaintiff in the Action ſhould not pay him any Coſts. 
3 Lev. 361. no . | 

B Afligned for Error that Pledges were not return- 
ed upon the Plaint in Replevin, removed out of an Whether Pledges not 
Hundred-Court into the Common-Pleas : It was not — 5 1 
determined; but the Court inclined, that it was not :cordare be Error 2 1 
Error. Cro. Car. 5 94. pl. 10. 


Plene Adminiſtravit. 


Adminiſtratozs. ) (Judgment. 
See 5s Debet dt Detinet. >5 Pleading. 
Executoꝛs. 


* 


C TDLene Adminiſtravit is a Plea pleaded by an N Li Admiritravit, 
Executoꝛ oꝛ Adminiſtratoꝛ, where they have 
adminiſtred the Deceaſed's Eſtate faithfully and juſfly befoze the 
Atﬀion bꝛought. | 


D @Qpon Plene Adminiftravit pleaded by an Execu- pxxecutor pleads Flu, 
tor, if it be proved that he hath Goods in his Adminiftravit though he 


: . - had Goods of his Te- 
Hands which were the Teſtators, he may give in nes To bis Hands 


Evidence that he hath paid to that Value of his own he may give in Evi- 

Money, and need not plead it ſpecially : For where- fence that he paid of 

ever an Executor before the Action hath paid the yu. Hoh 

Money in equal Degree with that demanded by the 

Plaintiff, he may plead Fully adminiſtred generally, and give the Spe- 

cial Matter in Evidence. | 

E @Uhere the Teſtator or Inteſtate was indebted to +... or Adinini- 
the Executor or Adminiſtrator upon Bond, he may ſtrator may pay himſelf 
plead Plene Adminiſtravit, and give his own Bond in — — 1 aj apt 
Evidence againſt any other Bond; ſo likewiſe upon Bond in Ecigencs > 
an Indebitatus; for he ſhall have the Privilege of 


paying himſelf firſt. 


* © 


Plen- 


416 Plene Adminiſtravit. 
' How Plene Aden. Plene Adminiſtravit pleaded, is naught, (upon a A 
. Demurrer, and not Has by Verdict, unleſs 5 be 
a Demurrer, and bow found that he had Aſſets the Day of the Plea plead- 

1 by a Ver- ed. Cro. Tac. 132.) omitting of the Words, Et quod 
1  ipfe non habet aliqua bona ſeu catalla teſtatoris nec 
habuit die exbibitionis Billæ prædictæ Jen unquam poſtea : Becauſe the 
Plene Adminiſtravit without this Cauſe refers to the Time of the Bill 
filed : And he might have paid Debts without Suit after the Bill filed, 
and before the Plea, which he might give in Evidence upon the Trial 
if Iſſue were joined upon Plene Adminiſtravit. 3 Lev. 28, 29. . 32. 

4 Plene Adminiſtravit is no Plea where an Executor B 
or Adminiſtrator is ſued in the Deber and Detinet, 
becauſe he is charged for his own Occupation. 
D ;fravit pleaded, the Plaintiff 

pon Plene Admini- IApon Plene Adminiſiravit pleaded, the Plaintiff Cc 
— 8 may oh Judgment preſently of the Aſſets quando 

N aces acciderint. I Lev. 286, 

How to plead Piene To a Sci. fa. againſt an Executor, he pleads Plene D 
Adminiftravit upon a Si. Adminiſtravit- The Plaintiff demurs ſpecially; the 
fo. againit Executor. Court thought the Plea to be naught upon a Special 

Demurrer, but upon a general Demurrer it had been 

| good. And they held, That no Adminiſtration # 

What Adminiſtration could be given in Evidence, but Payment of Judg- 
09.2 given in Evi- ments: And a ſpecial Plene Adminiſtravit would 

_— ſhew it to be upon Judgments, and that he had not 

Aſſets ultra. 6 V. & M. Vide Ordway and Godfrey. 
2 mo. — — 3 Cro. 575. But J ſuppoſe, the Judgment upon Ge 

1 TM Sci. fa. is only De bonis Teſtatoris; and after that 
there muſt be a Fieri facias de bonis Teftatoris , and a Nulla bona Teſta- 
torts returned; and a Sciri fieri Inquiri- And after that an Inquiſition 
returned, and Aſſets found upon it, and another Scire facias (if the 
Party was not ſummoned upon the Sciri fieri Inquiri) muſt be ſued, 
to which the Defendant may appear and traverſe the Devaſtavit. 

Unon Plene Admini, An Obligor makes an Executor and dies; the Exe- E 

pon Plene Ad mini k « | 
flravit, Rerainer by gi- cutor enters into Bond to the Obligee for the Pay- 
ving of his own Bond, ment of this Money, and takes in the Bond which 
rn is cancelled; another Creditor ſues him, who pleads 

Plene Adminiſtravit, and gives this Matter in Evidence. And per Cur. 
If the Debt was ſufficiently diſcharged without Fraud, the 3 
may retain for ſo much, and the Goods retained ſhall not be ſaid to be 
Aﬀets. I Leon. 112. 


| Where it is no Plea. 


Debt againſt an Adminiſtrator in another County F 
than where the Adminiſtrator dwelt, was brought by 

| Original, and before Notice he paid other Debts of 
the Inteſtate due by Specialties: Er fic he had not Aſſets at the Teſte 
of the Original; and held a good Plea, 2 Leon. 88. 


Plene Adminiſftravit 
ante Notitiam. 


P lene 


2 


A Plene 12 is no Jo Plea —_ a 1" W. 
4. to a Judgment, but he ought to ſhew ſpecia NIN 
2 he hath adminiſtred them. Upon a ſpecial De- : 5 9818 
murrer this may be held inſufficient; but, ſays the Court, the beſt Way 
is to ſay, That no Goods came to his Hands, except ſuch, &c. and to 
ſhew how he adminiſtred them. Aleyn 48. See Title Sci. fa. 


1 


Vlurality. 


B D Lurality is where a Parſon who hath a Be. Plunit, what 
nefice with Cure, takes another Benefice 
with Cure, having no Qualification oꝛ Diſpenſation. 


C Fo? Pluralities, See Holland's Caſe. 4 Rep. 75, 
to 79. N Caſe, 4 Rep. 117. Digby's Caſe, For Pluralities, 
4 Rep. 78. b. | . 
| It a Man hath a Benefice with Cure (whatever The firſt Benefice be- 
the Value is) and is admitted and inſtituted into comes 28 by. king 
another Benefice with Cure, having no Qualification Diſpenſarion. roamed 
or Diſpenſation ; the firſt Benefice is void, and the 
Patron may preſent. Vaugb. 131. | 7 
Where a Parſon hath a Benefice with Cure of y taking of a ſecond 
Souls, and takes another of 8 J. per Ann. by ta- Benefice the firſt is ab- 


1 BY ſolutely void, and the 
king of this ſecond Benefice, the is made abſo- piu 7 ar is 


lutely void after Admiſſion, Inſtitution and Indu- ſix Months, or a Lapſe 
ion, and the Patron at his Peril ought to preſent will incur. 
within the fix Months, otherwiſe a Lapſe will incur. ** 8. cab. 33: 
Cro. Car. 375. 21 H. 8. cap. 13. Note, This Parliament began at 
London, and was adjourned to Weſtminſter. 

F But Note, they may purchaſe a Licence or Diſ- 
penſation, and may take and keep two or more Be- n 
nefices with Cure, according to the Directions and 


Qualitications in the ſaid Statute of 21 H. 8. cap. 13. which ſee there. 
G That ſhall be a Plurality within the Statute of 


21 H. 8. cap. 13. and what within the Canon of the 1 3 = 


Latera 1 Council. Lt. 1 306. what within the Later an 
| Council. 
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Where the Grandfa- 
ther, and not the Pa- 
riſh, ſhall keep the 
Children. 


fol. 371. to 381. 


Money deviſed to a 
Pariſh, ſhall be to the 
Poor of the Pariſh. 


Where there is a 
new and old Pariſh, 


paid. 


Where a Grandmo- 
ther ſhall 
Child. 


Money was given by 


| Pooz, 


See parity, 


* 


da of 74 do leave the Pariſh A 


F 
1 where he dwelleth, and there is a Grandfather 


of the Children to be found; this Grandfather, 


if he is able, is chargeable with the keeping of 


the Children, and not the Pariſh. Mzch. 24 Car, B. R. For the Tie of 
Nature is a nearer Tie than the Law can or doth 5 1s 
Foz all Matters relating to the Poor, ſee Nelſon's Juſtice, from 


a Wil to a Pariſh, gene- 


rally, without ſaying to what Uſe: Decreed O the 


Poor of the Pari 


Chanc. Rep. 134, 135. 


_ Where there is a new Pariſh and Church derived © 
out of the old Pariſh, how the Poor ſhall be paid. 


how the Poor ſhall be See Cya. Car. 92. pl. 17, and 93. and Title 


Where a poor Child, who hath a G 


who is married, and hath 
keep a poor the Pariſh, the Huſband X the Grandmother ſhall 
keep it. 1 Keb. 383. in * and ä Caſe. 


The c -Ports 
are not exclufive of 
the Common Law. 


3 


Sce Cinque-Ports, D 


T. 


DE Cin 


e-Ports are not abſolutel 
cluſive of the Common Law, ſo t 


ri, 


mother D 
perſonal Eſtate, is left to 


4 ex- E 
at it 
may not intermeddle in ſome Caſes with 
the Proceedings in their Court : Mich. 22 Car. B. R. For the 3 
4 


Polleſſion. 419 


Law is the univerſal and ſupream Law of the Nation, and no Place 
ought to be ſo privileged, either by Cuſtom or Charter, as totally to 
be exempted from its Juriſdiction; for this might cauſe a Failure of 
Juſtice in ſome Caſes, if it ſhould be ſo, which this Court will not 
uffer if there be Complaint made thereof. 

A A (lrit of Error to reverſe a Judgment given in Where 2 Writ of 
the Cinque-Ports, is to be brought before the War- ment in dhe gu 
den and Conſtable of Dover Mich. 22 Car. B. R. Ports muſt be brought. 
For theirs is the Supream Court, and the other In- | 
ferior Courts are ſubordinate. 

B @lhether a Certiorari lies to any of the Cinque- Whether a &ertiorar; 

Ports, hath been a Queſtion : Paſch. 23 Car. B. R. 8 the Cinque- 
Yet a Certiorari was granted out of this Court to 

remove a Judgment given at Dymchurch in Kent, be- | 

ing a Limb of one of the Cinque-Ports, in Rook and Knight's Caſe. 
Mich. 22 Car. B. R. Rot. 381. Moved by Lancelot Fohnfon of the 
1 This was granted upon a Suggeſtion of Failure of Ju- 

ce there. | 


— 


Poſſeſſion. 


See Entry. 


ſeſſion is either actual Poſſeſſion, oꝛ Poſ: : 

ſeſſion in Law: Actual Poſſeſſion is where Pozmon in Pad. 

2 Pan atually entereth into any Lands 
to him deſcended: Poſſeſſion in Law is 

where Lands are deſcended to a Man, and he hath not actually 

entered thereinto. 


I one do make an Entry into the Lands of ano- If a Man keep Po- 
ther, and that other doth, notwithſtanding the En- Fon of nds = 
try, keep the Poſſeſſion of the Lands entred into tty in Law. OW 
with his Servants and Cattle, the Entry is no Entry 
in Law, becauſe the Party in Poſſeſlion was not 
ouſted by ſuch Entry; but if the Servants and Cattle be put out to 
gain the Poſſeſſion, * that is thus put out of Poſſeſſion, if he will 
prove a Poſſeſſion in himſelf after this, he muſt prove an actual Re- 


entry 


420 


ſeſſion. 


Where Priority of 
Poſſeſſion gives a Ti- 


tle. 


To prove a Man's 


Cattle on the Land, is 
no Proof of his P - 
ſeſſion. 


Paſch. 1652. B. S. For the Cattle might be u 
and the Land at the Time be in the Poſſeſſion of ano- 


Feaſant, 
ther. 


Pleading in Treſpaſs 
Poſſeſſionatus without ſay- 
ing how; and that he 


took the Cattle Damage 


Feaſant, is naught. 


Where Caſe lies for 
the Poſſeſſioner, and 
where for the Rever- 


fioner. 
Poſſeſſion by Leaſe 
und Releaſe, how it is. 


Continued Poſſeſſion, 
a good Evidence of a 
Title. 
The Plaintiff out of 


Poſſeſſion, muſt make a 
good Title. 


He that will recover 


Poſſeſſion, mult ſhew a 
good Title. 


Prior Poſſeffon. 


entry afterwards (Paſch. 1650. B. S 25 Apr.) to regain the Poſ- 


Againſt what Perſons Priority of Poſſeſſion gives A 


a good Title to Lands. 2 Saund. 112. 


The proving of one's Cattle to be upon the 
Land in Queſtion, is not a "fafficient Prove. that 4 
he whoſe Cattle they were, was in Poſſeſſion of 
the Land at that Time when the Cattle were there. 
pon the Land Damage 


| Pleading in Treſpaſs Poſſeffonatus wit without L 
ſhewing how) and that he took the CE — 
Feafant, is naught, Lutw. 1499. 


| Caſe well lies for a Reverſioner, for ſpoiling of D 
his Trees: And for the Poſſeſſioner, for the Loſs of 
his Shade, Shelter, Fruit, &*c. 3 Lev. 209. 

A Pan upon a Leaſe and Releaſe is in Poſſeſſion E 
to all Intents and Purpoſes, except only for bringing 


of Treſpaſs, which cannot be without a Peadis 


Poſitio. 
A continued quiet Poſſeſſion, is a violent Pre- F 


ſumption of a good Title. Co. Lit. 6. 6. 


He that is out of Poſſeſſion; if he brings his Action, G 
muſt make a good Title. Vaugb. 8. 


Where one Man would recover any Thing from H 
another, it is not ſufficient to deſtroy the Title of 
him in Poſſeſſion; but you muſt prove your own to 
be better on I Bid. 58, 60. 2 

2102 Poſſeſſion is a good Title againſt him who J 
hath no Title. Bid. 299. | 


mus 


5 


Poſſibility, 


(421) 


Poſſibility. 


tel tg Feme, 


A A Poſlbility is an uncettain Thing, which 
may o2 may not ever happen. 


— only cannot be granted over. 4 Rep. 


* 115 Right, Title, or Choſe in Action, 
59 or : aſlgned to a Stranger. 10 Rep. 


Do dare cannot be a Tenant 3 in Tail after Poſſibi- 
oy, ad,; Iſſue extinct, r any of the Parties live. 


E 9 Eu ger of the Poſſibility of a Term is void : 
As where a Term is deviſed to A. for Life, Remain- 
der to B. B. deviſes this Remainder to C and dies, 
then A. dies, this Deviſe to C. is void, and the Exe- 
cutors of B. ſhall have it. March 136, 137. Sec 


3 Leu. 427. 


Vol. II. _ 


A Poſſibility, what. 


- Poſtibility cannot be 


granted over. ' 


No Poſſibility can be 
aſſigned over to a wn 


er 


No Tenant after Poſ- 
ſibili ty, while any of 
the Parties are living. 


A Deviſe of FA Por. 
ſibility of a Term, is 
void. 


"Bf 43 


5: ye Poltea, is the Return of the Junge, 

Tons, What: FF *befoze whom the Canſe was tried, of 3 
what was done in the Eüule; as fs in⸗ 
Dozſed on the Back of the Niſi Prius Recozd, by which the Cauſe | 
r ee ee e, TS:  :- 
It begins, Poſtea die & loco, &c. which is the Reaſon why it is 

ſo called. The Poſtea is bꝛought into Court at the Day in Bank 
and reoꝛded there, and delivered back to the Attozney, who gfves/a 
Rule fo2 Judgment upon it; and if there be no Rule to the tontrary 
- after the Rule fo2 Judgment is out, the Attozney/bzings his Poſtea td 
the Secondary, who ſigns his Judgment thereupon, and then he en- 
ters all this Matter upon the Jfſue-Roll immediately after Aue. 


, After the Poſkca is The Defendant hath four Days by the Rules of B 
_—_ — Bong ow the Court to ſpeak in Arreſt of Judgment after the 
in Arreft of Judgment. Poftea 1s brought into the Court; and if the Party 
for whom the Verdict paſſed, will not bring it in 
upon Notice given to him by the other Party, that he intends to move 
in Arreſt of Judgment; the Court upon a Motion ſetting forth this Mat- 
ter, will order Judgment to be ſtaid, until four Days after it ſhall be 
brought in: Vide Title Notice. That the Defendant may have Time to 
conſider upon the Record what to move out of it in Arreſt of Judgment. 
No Time js fred for There is no general Rule of Court for the Clerk C 
the Clerk of Aſſize to Of the Aſſize to bring in the Poſtea into this Court 
bring in the Poſtea. by a preciſe Time; for ſometimes poſſibly he may 
be able to bring it in ſooner than at another Time; 
but if he be negligent, and return them not in convenient Time, the 
Parties grieved may move the Court, or at the Side-Bar, and thereupon 
the Court will make a Rule that he bring them in ſpeedily ; Mich. 
22 Car. B. R. To avoid farther Delay to the Party concerned. 
Although the Verdia 44 prejudicial to the D 


Plaintiff muſt bring in 1 b 3 
the Leſten, tho! Verdict Plaintiff, as he conceives, yet he ought to bring in 


be pre judicial to him. the Poſtea. 165 1. B. S. 13 Maii. For he mult abide 
: by 


: 
$ - 
_ 
: 
= 
& 
A 
+ 
X 
be 
by 


C The not 


triat. & c. and for this Cauſe the Judgment was re- 


„ 123 
by the Trial, though it may prove prejudicial unto him, that if he will 
— enter the Verdict, the Defendanc may. 


A A Poſtea is a Record of this Court truſted with Attorney bound to de- 
the Attorney in the Cauſe By the Clerk of the Afſize, {vez the Poſes into the 


and the Attorney is bound, if he be ſo truſted, to 

deliver it into the Office, that the Judgment may be | 

entred by it by the Officer of the Court: Trin. 1651. B. S. And if he 
do it not, the Court will inforce him to do it. 


B It is not neceſſary to annex the Diftringas urito — Diſringas need not be 


the Poſtea although it is uſual ſo to do: Thin. 1651; ed to the Toſten, 
B. & For = have no Relation one to the other. | 
ing of Yenire's and Diſtringas's after „ . of Ven +2 
ö 7 Iſtri e 
Verdict, is helped by the Statute of Jecfailt; but ind Mlrnen: feel. 


 ari erroneous Venire and Diſtringas is not aided. | ns 
D The Coutt- may ſtay the bringing in of the Po- The Court may ſtay 


entring of Judgment on 


flea, and entering up of Judgment upon a Verdict, . 
4 they find Cauſe to do it; viz. for ſome undue oy 


Practice in the Proceedings to the Trial, although the Plaintiff's Cauſe 
was good: For it is not enough to have a good Cauſe, but it muſt be 


legally proſecuted. Mich. 22 Car. B. R. 2s 
E It the Clerk of the Aſſize hath miſtaken in the The Clerk of Aſſize may 


drawing up of the Poſtea (as ſometimes it falls out to Ales by bis Now 8 


be) he may amend it by his Notes which he too 3 
and by which he drew it up, altho? it be returned: But it muſt be before 
it be filed; for then it is a Record of this Court, and may not be altered. 


F AReturn of a Poſtea was amended upon the a pyperamendedbythe 


Memory of the Judge who tried the Cauſe. Cro, Memory of the Judge 

I 38. pl. I 5. Te | who tried the Caule. 
After the Poſtea is brought into Court, and the When the Poſtea muſt 

Record hath been read in Court, in order to the remain in Court. 

ſpeaking to ſome Matter in Law in it: The Attorney 

in the Cauſe ought not to have the Poſtea any longer in his Cuſtody, 

but it ought to remain in Court, and be filed of Record in the Court. 


H Fomerly after a Nonſuit at the Aſſizes, for flow to get Poſſeſſion 


want of confeſling of Leaſe, Entry and Ouſter, upon a Nonſuit, for not 
the Plaintiff's Attorney immediately made out a confeſſing Leaſe, Entry 
Writ of Poſſeſſion : But the Practice is ſince altered; * Outer. 
ſo that now it cannot be done until after the Poſtea | 
comes in at the Day in Bank : For it may be there was not due Notice 
of Trial given; or there may be ſome other good Reaſon ſufficient to ſet 
aſide the Nonſuit. Note, How to get Coſts in it; See Title Coſts, 
Jt was returned upon the Poſtea that the Jurors 5 ; 
appeared, Qui electi triat G jurat dicunt ſuper ſa- 7 3 
cramentum ſuum quod, Ec. whereas it ſhould have Jur of the Nun of 


been, Qui ad veritatem de infra contentis dicend. electi the Poftea, was held to 
| be Error. 


verſed. Cro. Fac. 119. p. 8. Cro. Face 207. pl. 3. 


Poſthumous Childzen, ſee Remainder. Y 
Power. 
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A Power, what. 


A Power is an Quthozity which one Han 4 
Wo © pies to another to ac foz him; alſo it 
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8 ſometimes a Reſervation which a Man 


* 


makes in a Conveyance fo2 himſelf to do ſame Ack, viz. Ag to make 


Leaſes, 02 the like, 


. © v * 
= 


. I 


Rules to be obſerved All Powers ought to obſerve two Rules: 1. The B 


of Powers. 


What Power is al- 
ſignable. | 
A Servant who hath 


a Power ro ſell ' cannot 
allign 1t over. 


A Power not purſued 
decreed. 


Power to ſell Lands 
ſubject to the Rules of 


Equity. 


How Powers muſt be 
executed. 


How to make Leaſes 


Conſtruction of them ought to be interpreted ac- 
cording to the Intent of the Parties, 2. They muſt 
be ſtrictly purſued. 5 Mod. 379, 380. 

A bare Power is not aſſignable over, but a Power C 
coupled with an Intereſt is. 1 Mod. 318. 

A Servant who hath only a Power from his D 
Maſter to fell, cannot aſſign it over. Cro. Fac. 
470. | ts | 
A Power decreed though not ſtrictly purſued. E 
Chanc. Rep. 263, 264, 265. | 

Power to ſell Lands, ſubject to the Rules of F 
Equity. Chanc. Rep. 281. | 


A Power to leaſe Lands and Tithes, ſo that 5 s. G 
per Acre be reſerved: They are both leaſed, reſer- 
ving 55s. per Acre for the Land, and nothing for 
Tithes; and good. 2 Lev. 150. 

Ik Tenant for Life hath Power to make Leaſes H 


for Lives by Virtue of for Lives; a Leaſe for Life without Livery is 


a Power, 


. 


How Attorneys may 
make Leaſes. 


good, and better than with Livery. 2 Lev. 149. 

A Power to revoke by Indenture, ſealed in the 1 
Preſence of three Witneſſes : He covenants to levy 
a-Fine, which he did, and declared other Uſes; 
held a Revocation. 2 Lev. 149. 

Where Attorneys have Power to make Leaſes for K 
Years by Indenture, they muſt not make them in 
their own Names, but in the Name of him who 
gave the Authority. 9 Rep. 76. b. 77. a. It muſt be 

3 done 


225 


done mu, ei. | This Indeature made, +." Be. Hy Fon F a Linc 
teen A. g. and C D. of the one Part, and E. F. of 13388 


the other Part: ¶Uhereas the ſaid A. B. by a Wri- 
ting ar Lotter of under his Hand "1 Seal dul executed, 
dated on br about the 20th Day of, G;. amongſt other Th 5 therein 
contained, Did authorize the ſaid C. D. in — Name of him 11 ſaid” 
A. B. and on his Behalf, to ſeal and execute Leaſes of ſuch Parts of his 
Lands, Tenements and Hereditaments, as ſhould be thought fit tobe 
leaſed : Mitneſſeth, That in Conſideration of 2001. to the {aid A. N. 
in Hand paid by E. F. the Receipt, G. He the ſaid A. B. by his At 
torney, hath leaſed, &c. Habend” &c. Plelding and Paying to the 
ſaid A. B. his Heirs and Aſſigns, Ge. And the faid E. F. covenants with 
A. B. his Heirs and Aſſigns, to pay the Rent, ec. And the ſaid A. B. 
by his {aid Attorney, for himſelf, his Heirs, Executors and Admini- 
ſtrators, doth covenant, &. to and with the faid E. F. Ge. See 3 * 


x38, 139, 140. 
A A Power muſt be executed ſtrictly. 6 Rep. 33. 4. qwer muſt 


| How a 
be execut 


B na bare Power is given to a Feme ſole 4 . 
Will to ſell Lands, although ſhe marries ſhe may 2 naked Power, and a 

| fell, nay may ſell to her Huſband ; becauſe it was le from an 

not created by her ſelf out of any Intereſt of her | 
own : But where a Feme ſole upon the Settlement 

of her own Eſtate, reſerves ſuch a Power which flows from an Intereſt, 

that Power . ought. to be executed by the Feme ſole; and if by Baron 
and Feme, it is not good. Chanc. Rep. 18. 

© A Ban hath Power to leaſe for ten'Years, and 2 1 


A Leaſe 


he leaſes for twenty; the Leaſe in Equity fhall Years than 
be good for ten of the twenty Years. x; wad Rep. good ge SES be 
23. | | Rad Power 

D Where there is a Power to make Leaſes, ww ' AClauſe that the Co 
uſual to have a Clauſe in the Deed, That the Co- Fs fall ftand ſeized 


nuſees and their Heirs ſhall ſtand ſeized to the Uſes 5 11 = 
of ſuch Leſſees. 8 Rep. 70. 4. ö. 

E At a Man hath a Power to make a Leaſe for 
three Lives, or twenty-one Years, he cannot make 
: Leaſe for ninety-nine Years, if three live ſo 
Ong. 

F But if he hath a Power to make a Leaſe or 
Grant, Proviſo, That it doth not exceed three Lives, 
or twenty-one Years, he may make a Leaſe for 
ninety- nine Years if three live ſo long; for this 
doth not exceed the Number of three Lives. 4 Rep. 70. 4. b. 

G APower to make Leaſes at any Time for twen 
one Years: Before the Leaſe in Being expired, y/ 
made a Leaſe to F. S. for twenty-one Years, to 


Power to leaſe for 
Ninety-nine Years, or 
three Lives, how to be. 


Where for Ninety- 
nine Years, if three live 
ſo long. 


A Power to make 
Leaſes at any Time for 
twenty-one Years, muſt 
be Leaſes in Poſſeſſi on, 
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commence at the Determination of the Leaſe in 
Being, and died; the firſt Leaſe expired: And 


Vol. IL 5 Q 


not to commence aner 


a Leaſe in Being. 
held, 


- 


Power: 
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held, That the ſecond Leaſe was void, - for it ought to have been a 
Leaſe in Poſſeſſion, and not an Intereſt to begin in futuro. Cro. Fac. 
318. pl. 2. 319. 6 Rep. 33. 4. Cro. Elix. 5. pl. 35. : 
23 TCThere is a Difference between a Condition, and A 


be apportioned ; but 
a Power may: For the one is not favoured in the 

Law as the other is. Hard. 414. 

Where a Power is in Groſs, and where annexed B 

Groſs. to an Eſtate. 

power to make Leaſes A Covenant to ſtand ſeiſed, with Power to make C 
upon a Covenant to Leaſes; he makes a Leaſe rendering Rent, and 
ſtand ſeiſed. dies: He in the Remainder for Life brings Debt 
for this Rent, and it doth not lie: Becauſe the Power being general to 
make Leaſes, and not upon any particular Conſideration, no Uſe can 
ariſe out of the Covenant to ſtand ſeiſed, as if it were in the Caſe of 
2 Feoffment or Fine; and therefore the Leaſe is void. 1 Lev. 30. See 


A Power may be ap- 2 zan 
. a Power: A Condition cannot 


Where a Power in 


Title Leaſes, 


Where a Power ſhall 
be well executed. 


Power to charge by 
Deed, was done by two 


Deeds, and good. 


Equity ſhall not make 
good * not well 
executed. 


Where a Power cou- 
led with an Intereſt 


may be deſtroyed, not a 


collateral Power. 


Where a Power may 
be deſtroyed. 


When the Power to 
make Leaſes reſerved on 
a Term limited to Truſ- 
tees, is well executed. 


A Power may be well executed, though there D 
be no Recital of the. Power in the Deed for the 
Execution thereof. 1 Lev. 150, 151. k 

A Power to charge the Land by Deed, and it E 
was by two Deeds, viz. Leaſe and Releaſe, and 
well enough. Ibid. | A 

A Power not well executed in Law, ſhall not F 
A4 Feoffinent, Fine or Recovery, will deſtroy a G 
Power coupled with an Intereſt to the Party him- 
ſelf, but not a collateral Power. 2 Lev. 60. 


Tenant in Tail, with a Power to make a Join- H 
ture, ſuffers a Recovery: This deſtroys the Power. 
2 Lev. 61. | | 
A2 Szantoz limits a Term to Truſtees, upon I 
ſuch Truſts as he ſhall dire&, reſerving to himſelf 
a Power to make Leaſes with or without Fine, and 
rendring ſuch Rents and Services as he ſhall think 
fit, then by Deed declares the Truſts of the Term 
to be for the Payment of his Debts, and after this 


makes a Leaſe without rendring Rent, the Power 


well executed, and the Leaſe good. Skin. 428. 


Pꝛattice. 


(470 


Paſtice. 


Appearance. 
See 4 Declaration. 
Demurrer. 


A TT the Attorney for the Plaintiff do tell the Where the Court will 
Defendant's Attorney, that he is content to unfair 2 Juigment for 
ſtay for a Plea till ſuch a Time, and yet doth Plaintiff's Attorney. 
in the mean Time enter Judgment for want of 


a Plea, this is not fair Practice: But if this be made to appear to a 


F Judge at his Chamber, or to the Court; the Court will vacate the 
| Judgment, and force him to accept of a Plea. Hill. 22 Car. 1. B. R. 
: For the Law will not countenance Fraud and Falſehood in the Pro- 
N ceedings thereof, nor ſuffer Advantage to be taken thereby; but loves 
N plain and fair Practice. 

? B It is not fair Practice for the Defendant's Attor- .To demur only to 
; ney to demur to the Plaintiff's Declaration without Bar flir Prad is 
; probable Cauſe, but only to gain Time to plead. 

F Trin. 22 Car. B. R. For this is apparent Cauſe of 

I Delay, which they ought not to be inſtrumental 

: in, againſt the known Rules of Practice. 

N Biemunire, 


's Judgment in a Præmunire is, That ths | 
Party thall be put out of the Ring s e, it _ 
P2oteftion, and that he be impꝛiſoned 


without Batl, until he hath made Fine 


] at the King's Will, and his Lands and Goods ſhall be foxfeited, 
43 Stat. 27 Ed. 3. cap. I. | 


7 
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428 Pꝛecidents. 1 
| It the King's Attorney will not proceed in a A 
W Ie Præmunire, for ſuing in To Spiritual Court, of ſuch i; 
which bars the Flain- Matters whereof they have no Juriſdiction, --the 
VT Party grieved cannot maintain his Suit; for the 
principal Matter in the Præmunire is the putting of 
the Party out of the King's Protection, and the 
Damages pre but acc , and the Principal be- 
ing feleaſed, _ Damages are gone. 1 Leon. Caſe 
16 BB, 2. cap. 5. See 16 R. 2. cap. 5. 
. l *The famous Caſe of a Premunire, where all the B 
Of a Premunire, and Statutes and Matters relating thereunto, are touch'd 
Pope's Encroachments. upon and explain'd; with an Hiſtory of the Pope's 
Encroachments. Lalors Caſe, Davis's Rep. 83, 


84, Gc. 999 


Pzecedents. 


'Th F there be a ſpecial Cauſe to alter the antient © 
e Precedent of à Writ, by Reafon of any New 
the tors to alter WyiaulP*> | | | 
the antient Precedents Statute, or * in Government, the Curſi- 
of Writs. tors are not to keep the old Form, but are bound K 

to alter it, as the Caſe requires; and if they fhall 

refuſe to do it, this Court will compel them to it: Trin. 1650. B. S. 

Elſe it would be very miſchievous to the People, who by that Means 

may have their Writs abated, and be put to the Trouble and Charge 9 

of purchaſing of new Writs, by Reaſon of their Wilfulneſs or Igno- 3 
rance. | 

What are not good An extrajudicial Opinion given in or out of P FE 
Precedents. Court, 4s no good Precedent. augh. 38 2. I 

What are good Prece- Pete dents without * judicial Deciſion upon Ar- E. 7 
denis. gument, are of no Moment. *Yaugh. 429. 3 
Precedents which paul F" Dpecedents of Fact, which paſs ſub ſilentio in F I 

e 


Sub filentio, not to be ing's Bench, or Common Pleas, are not to be 
r AST 
What new Precedents - Mew Precedents are not conſiderable. YÞugh. G 
are, r 1 ä 8 22985 | 
What long Uſage is Long Uſage is a 755 Medium to expound an H 
? LIY Act of Parliament. ibid. 93 


2 | The 


The Court will upon 


e 


0 


- * ff * a _—— % * \ 9 G 2 8 
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A The Judges and Sages of the Law have always Judges and Sages of 
given great Regard to Precedents. 4 Rep. 93, 94+ great Regard to Prece- 
dents. 


B Says Vaughan, Chief Juſtice, in the Caſe of 1 


Pꝛecedents. 4 29 


the Law always give 


2 — —ę— — 


Porter and Fry: 1 Mod. 307. I wonder to hear of cited in Matters of E- 


<citing of Precedents in Matters of Equity; for if quity, unleſs it be the 


there be Equity in a Cafe, that Equity is an uni- 8 8 

verſal Truth, and there can be no Precedent in it: 

So that in any Precedent that can be produc'd, if it be the ſame with 
the Caſe in Queſtion, the Reaſon and Equity is the ſame in itſelf: And 
if the Precedent is not the ſame Caſe with the Caſe in Queſtion, it is 
not to be cited, being not to that Purpoſe. 


C Bridgman, Lord Keeper : Certainly Precedents That Precedents are 


are yer cally — =_ to us; for in few we neceſlary and uſeful. 
may the Neaſons of the Equity to guide us: 

And beſides, the Authority of tho, pe $h 2 them, nn 

is much to be regarded: We ſhall ſuppoſe they did 

it upon great Conſideration of the Matter; and it would be very 
ſtrange and ill, if we ſhould difturb and ſet aſide what has been the 
8 for a long Series of Time; therefore Precedents were ordered. 
Li | 


D Hale, Chief Baron. I know there is no intrin- The Difference be- 


ſieal Difference in Caſes by Precedents : But there Wen. making 2 ie 
is 2 great Difference in 4 Caſe where a Ks is to nm. "NM" 
make a Precedent, and here a Man fees and is 
to follow) a Precedent : In the one Caſe, a Man is 
more ftrity bound up; bat in the other, he may take a greater Li- 
berty and Latitude: For if a Man doubt whether a Caſe be equitable 
or no, in Prudence he will determine as the Precedents have been, 
efpecially if made by Men of good Authority and Learning, and have 
been 21 5 1 5 5 | 

e Court will not reverfe a Judgment contra What Efteem the 
th... + Precedents. Cro. Eh. ; 3. 8 * Fang ä 


F The Precedents of the Courts are the Laws of Ihe Precedents of the 


the Courts; and one Court ought to take Notice of je 5 day apo 


the Cuſtoms and Courſes of the other Courts. Court ought to take 
| | Notice of the Cuſtoms 
of other Courts, 


| | Ts Office of the Premiſſes in a Deed, A 
Premiſſes, what 


Ptemiſles. 


See Habendum. 


* 


is to expꝛeſs the Gꝛantoꝛ, Gꝛantee, and 
the Thing granted: The Office of the 
Habendum, is to limit the Eſtate , ſo 


that the ceneral Implicatian of the Eſtate, which paſſeth by Con⸗ 
ſfrutfon of Law by the Pꝛemiſſes, is always controlled and _— 
fied by the Habendum. 5 Rep. 55. b. 


To Heirs i in the Is 
miſſes, and for Life in 
the A. abendum, is void. 


Fee in the premiſſes, | 
V. endum for Life, the 


Habendum is void, and 
Premiſſes ſtand "good 
with * 


How it is Habendum 
for Years, 


Where 3 are given in PH Premiſles toaB 
Man and his Heirs, Hahend. for Life, the Habend. 


is repugnant and void. 2 Rep. 23. b. 


Where a Man gives Lands in Fee in the pre- C 
miſſes, Habendum for Life, the Habendum is void, 
for Livery is requiſite to both the Eſtates; ; and 


therefore when Live os s made, it ſhall be moſt 


beneficial to the Feo but until Livery, the 
Grantee hath only an Ef te at Will : But where 
it is to a Man and his Heirs, Habendum for Years, | 
there it is good, and ſhall be an Eſtate for Years. 

2 450 23. . "0 a. 


Pꝛeſcription. 
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Cuſtom. 

See < Pꝛoof. 

Nue Eſtate. 
1 Toll. 


0 : 
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Thing that he, his Anceffozs oꝛ Pꝛede⸗ 
Have, o2 ufed Time out of Bind to have. 
B A Preſcription muſt be always alledged in the 


Perſon, and muſt have by common Intendment a 


- - lawful Commencement ; but a Cuſtom muſt be al- 
ways alledged in the Land, and muſt alſo be a rea- 
ſonable Cuſtom. 6 Rep. 60, 61. 
C AS to Preſcription for Toll, vid. Raym. 232, 233, 
MEE, x 
D Upon a Modus decimandi, ec. 1 Saund. 142, 
3 Lev. 389. e 
By a Corporation. 1 Saund. 344, c. concern- 
ing Toll. Vide 2 Lutw. 1348, 1515, 1522, Cc. 
2 Lev. 27, 96, 97. | 
F One cannot preſcribe to have two ſeveral Ways 
by one joint Preſcription; but he muſt make ſeveral 
Preſcriptions for them: Trin. 23 Car. B. R. Q. For 
ey might both begin by Grant at one and the ſame 
ime. 
'G A Copyholder cannot preſcribe againſt his own 
rd omnino, nor againſt any other, but only in the 
Name of his Lord. Vid. 2 Saund. 325, 326. Pre- 
ſerigsio, & ſola paſtura. Did. 326. 1 Lev. 253. 
2 Us 2. | 
H @Two Tenants in Common cannot preſcribe for 
one Warren: Trin. 23 Car. B. R. That is ſeverally, 
they cannot both have it ſeverally, but in Common. 
See more of Common, &c. 1 Saund. 344, 346. 


2 Saund. 116. 


| Preſcription. 


Dee is when a Pan claims any 
ceſſozs, 02 they whoſe Eſtate he bath, 


Preſcription, what 


Nor two Tenants in 
Common for ons War 
ren. . 


A Copy- 
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Copyholder in Fee, 


may. alledge ..2 Cuſtom 
againſt his Lord. 


Pꝛilcription. 

A Copyholder for Life cannot preſcribe againſt A 
his Lord by Reaſon of his Copyhold, but a Coy - 
Hotder in Fee, may, 1 ſuppoſe, atledge a Cuſto 
againſt his Lord, for he holds his Copyhold in the 


Nature of an Inheritance: Mich. 6. Nov. B. S. 1650. But an Eſtate for 


Life may be ſo ſhort, gooey wh) ien gnnas lie 


preſeription for ſole 


Paſturage. 


And where Lord and 
Owner may be exclu- 
ded. | 


Preſcription for a 
Fold-courſe. 


For the Nomination 
to an Office by the King. 


For what a Min 

| ought not to preſcribe. 
Every Preſcription to 

make a Fence, is in- 


rended do begin by 
Grant ox Conſent. 


What Inheritance way 
be claimed by Preſcrip- 
tion, not by Uſage. 


What Preferiptions 
are not good. 


Twenty Years makes 
a Preſcription for the 
Church; and forty Years 
againſt it. 

In a Preſcription for 
an ir muſt be 
{aid to be an ancient 
Office; and o for a 
Cuſtom in a Vill: But 
for a Seat in a Church 
to a capital Meſſuage, 
the Word Ancient is in- 


How a Corporation 
muſt preſcribe. 


What may be claimed 
by Prſenption, not by 
Ulage. | 


him, 
| Topyholders may B 
preſcribe, ec. for the ſole Paſturage of the Land 
of the Manor. 1 Saund. 351, 352, Oc. 

Alſq e te. Lord and Owner of the Land C 
may be wholly excluded at all Times. Id. ibid. 


That a Man why claim a Fold-courſe, and ex-'D 
clude the Owner of the Soil by Preſcription, Id. 
$ID. 155% | 


Preſcriptipy in an Office to be exerciſed by four E. 
Perſons, to be named by the King from Time to 
Time, good. 1 Lutw. 381. See 1 Lev. 71, 176, 
JW n r 6 92007 ur nie 

A Han ought not bo preſcribe for that which the F 
129 Ae dle Ney 20. 

Evers Preſcription to make a Fence, is intended G 
to begin by Grant or Conſent to do it. Cro. Elig. 


709. phe 30. 4 . 


No May can elaim a Rent, Common, or other H 
FT gr i 5 Uſage, but by Preſcription he may, 
CDs 5. * | 5 Y 
bo Preſcription can be good, but where fome I 
Profit comes to him who preſcribes for it. 1 Leon. 


108. Cafe 147. h 
Twenty Years in the Eccleſiaſtical Law, makes K 
forty Years againſt 


a Preſcription for the Church, and 
the Church. Cyo. Fac. 454+ | 
There a Man preſcribes to have an Office and L 
the Profits thereto, he ought te fhew it to be an 
ancient Office ; and for a Cuſtom in a Vill, he 
ought to ſhew it #0 be Antique Villa: But when a 
Man is ſeized of a * ws Meſſuage, and preſeribes 
to have a Seat in the Chancel thereunto appertaining, 
it is therein included that it is an ancient Meſſuage. 
Gro. Fac, 605, 606. £3 
A Coꝛpoꝛatton cannot preſcribe but only in him- M 
ſelf and his Predeceſſors, not in a Que Eſtate. Cro. 
Fac. 673. pl. 5. 
Bona & Catalla felonum cannot be appendant or N 
appurtenant to a Manor, becauſe they do not lie in 
Preſcription ; but mult be elaimed by Grant only. 
9 Rep. 27. 4 But Wreck, Waif, or Stray, may be 
claimed by Preſcription. Ibid. 28. mw: 


Pariſhioners. 
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fifty Years paſt, all Attorneys elected, and the Court 


K A Peeſcription o 


Peelcription. 433 


A - Partfhioners cannot preſcribe, but they's may al- Pariſhioners cannot 


ledge a Cuſtom. Co. Entr. 652. CYo. bees Gut bur may W 


441. 
Cro. Car. 419. 


B Inhabitants may preſcribe in a Matter of Eaſe- In what Inhabitants 


ment, or to a Way to a Church, or to a Well, or preſcribe. 


to a Burying-Place. 2 Roll, 290. , Show. En. 257. 
Co. Car. 419. 


C AAhere a Preſcription is laid in the Pandas or © Where a Preſcription 


in Occupiers claiming 


Occupiers claiming an Intereſt or Profit, is ill: an Intereſt, it is ill. 


But where ſuch Preſcription is only for an Eaſement, 


it 18 good, 2 Leu. 164. 2 Vent. 106. Palmer 333. But for an Een 


Hob. 118. 3 Leon. Cale 244. It is good. 


D A Pꝛeſcription for 4 Way ought to be in him How a Preſcription 


who hath the Inheritance. Cro. Car. 418. 2 8. for a Way ought to be. 


419. 
E A Pan cannot plead a preſcription againſt a Pre- A Preſcription can- 
ſcription; but the Þrofeription alledged ought to be pot be pleaded againſt a 


Preſcription. 


anſwered. Cro. Car. 432. pl. 2. 


F A Preſcription for all the Inhabitants of the a Cuſtom for all the 


Vill, Omni tempore anni, to dance upon the Plain- Inhabitants in a Vill to 


| dance; upon the Plain- 
tiff's Land. * Verdict it was moved, That if ig rr 


5 was good, it ought to have been pleaded by 
of Cuſtom of the Vill, and not Preſcription 
in = Perſons : But it was adjudged to be a good Cuſtom, and neceſ- 


ſary for the Inhabitants to have their Recreation: And although per- 


adventure this might have been naught upon a Demurrer, yet it is 


good after a Verdict. 1 Lev. 176. 
In an Action upon a falſe Return of a Mendamus, Where a Preſcription 


the Plaintiff ſets forth, that for two hundred and —— * 


of Tork ought to be ſworn before the Sheriffs: And 
after Verdict it was moved, That this was no Preſcription, Time out 
of Mind. But this Exception was not allowed, becauſe it is tanta- 


mount; and it ſhall be preſumed, that the Preſcription was proved at 


the Trial. 5W.& N. 


H. Tenant for Years preſcribes in himſelf for a Tenant for Years can- 


Way, and after a Verdict it was held to be void, fo Fe in himſelf 


and Judgment was arreſted. Mich. 8 V. 3 

Pꝛeſcriptian to have ſolam . aa Paſiy- Preſcription to have 
ram per totim Annum, is good. 1 Lev. 153. The r A 
ſame Preſcription in Freeholders, and Cuſtom in MAY 
Co pyholders. I Lev. 268, Vide 2 Leu. 178. The Without ſaying, of 
{ame without ſaying, That it was for Cattle Levant Levant and Couchant. 
and Couchant, and yet good. 2 Lev. 2. 

for G Grinding ought to be of all How a Preſcription to 

Corn which is not ground and ſpent in the Houſe: gang a che Plaintiff 
For Corn which is not ground, may be ſpent | in the — 
Houſe. I Lev. 231. 

Vol. II. 38 : 4 Þ:e- 


4334  DPreſeription. 


__ +» A Preſcription for Common, Pro omnibus ave- A 

x . Tiis £650 — omni tempore Anni tantum ad ma- 
muſt be for Catile Le- nerium pred ertinen' & edtan. This was naught; 
vant and Couchant. becauſe the Preſcription for Common was not for 
Q., ttle Levant and Couchant. Lutw. 1359. See 
Mellor's Caſe. ry cre M 3 75 55 | 

oy eſcription to have Common appendant in ano- B 
eee 2 22 er 2nd, after the Hay . cut, is good. 
1 Leon. 11. 2 | 

Preſcription to have A. ſeiſed of Land may plow and ſow it, and cut, C 
2 yn of the and carry away the Corn; and when the Corn is 
of che Com to the Carried, B. may preſcribe to have the Land as his 
ſowing again. Several ; and the other who ſowed it cannot meddle 

| with it, but only plow and ſow it again. 

Where a Preſerip- A Diverſity was taken where a Preſcri ption takes D 
tion takes away the away the whole Intereſt of the Owner of the Land, 
1 Profits, and where and where a particular Profit is reſtrained : In one 

_ it is good, and in the other Caſe it is void. 
Ibid. | 
A Preſcyiption to cut ꝗ Man preſcribes to cut down and take all the E. 
_ * duch Pl Thorns growing in ſuch a Place, to expend in his 
4 oC. " Houſe, or about his Lands, and pertaining to his 
Houſe and Lands; and held a good Preſcription. 
A Preſ fo 9 — 1 T Il for Good ſh th 
cription for eſcription for Toll for s put aſhore with- 
Saſs, on: gone in Sas he for paſling over his Manor, is good. N 
Toll through. 3 Lev. 424, 425. Toll through, without Conſide- 
ration, is void. Moore, pl. 793. 3 Lev. 425. 

What Franchiſes a Mhat Franchiſes and Things a Man may make a G 
Man may preſcribe for, Title to by Preſcription without a Charter, and how 
1 it may be loſt by Interruption; and what Fran- 


Charter for. 
chiſes or Things a Man cannot have without Char- 
ter. Co. Lit. 114. 9 Rep. 276. 
A Man may preſcrile A Pyeſcription to have Free-warren in his own H 
to have Free-warren Manor, as well in the Lands of his Freeholders, as 
in his Manor, 3s 2. in his own Demeſnes, is good. Cro. Car. 311. pl. 2. 


in the Freehold 
his — — 2 . See Title Quo Marranto. 


A Tenant for Years Leflee for Years ſays, That he is poſſeſs d of an 
preſerides for Windows antient Houſe in V. wherein were three Windows, 
good. Time out of Mind, to give Light, &c. which the 

Defendant ſtopped up : Exception was taken, that 
he had not alledged any Perſon in whom the Pre- 
ſcription may de fix d. Curia. The Preſcription is 
. The Preſcription is tied to the Houſe, and not to any perſonal Pre- 
8 2 and ſcription, but is good without it. Cro. Car. 325. Pl. d. 
326. 


3 A Man 


Preſcription,” 

A A Pan preſcribes for Common, and Iſſue there- 
upon; but found that they uſed to pay for it an 
Hen every Year : This is Collateral from the Pre- 
ſcription, and the Preſcription is good, Sans alledg- 

of it ; and if the Hen was not paid, the Plain- 


435 


More is found in 
the Verdict than is in 


Preſcription, and yet 
good, . 


in 
rift 's Cattle going upon the Common might be diſtrained for it. C0. 


Eliz. 405. pl. 15. 
B But where a 


and upon the Iſſue it was found, paying fix Pence a 


Lear, there was a Condition executory every Year, 
which went with the Preſcription, and therefore 
ought to be entirely alledged. Lid. 

So in a Preſcription to have Common, the Jury 
found it to be paying every Year a Penny : Here 
the Preſcription is intire, whereof the Paym 
one Penny is Parcel, which ought to have been in- 


Co. Eliz. 563. pl. 22. and 546. 
D How a Preſcription for a Water-Courſe to a Mill 
ought to be. 4 Rep. from 48, to 49. 4. 


E A Way muſt not be claimed as Appendant or 
Appurtenant to an Houſe, becauſe it is only an Eaſe- 
ment, and no Intereſt. '7elv. 159. 

F A Man may preſcribe for a Way from his Houſe 
thorough a certain Cloſe to Church, though he him- 
ſelf hath Lands next adjoining to the faid Houſe, 
through which of Neceſſity he muſt firſt paſs ; for 
the general Preſcription ſhall be applied only to the 
Lands of others. Palm. 387, 388. 

G @ahere a Man preſcribes for a Way, he muſt 
oy @ quo Loco ad quem Locum, the Way is claimed. 
Telv. 163. 1 

H here a Man preſcribes for a as to fuch a 
Cloſe, he muſt ſhew what Intereſt he hath in the 
Cloſe: Aliter, where he preſcribes for a Way to ſuch 
a Field, for that 

Latch. 160. .- > 

IT He that preſcribes for a Way, muſt ſhew certain- 
ly whether it be a Horſe-way, Foot-way, or Cart- 
way. Telv. 1638. 

K Ik a Man preſcribes to have Viam tam pedeſtrem 
2 equeſtrem pro omnibus Carriagiis : By this he 

Il not have a Cart-way, for every Preſcription is 


ent of 


may be intended a Common Field. E 


Man preſcribes for Pot-Water, — 


Note, The Difference 
berween this and the 
foregoing. 


Part of a Prefcrip- 
tion (which is intire) 
only found. 


tirely alledged in the Preſcription in the Plea; and therefore naught. 


How a Preſcription 
for a Water-Courle to 


a Mill ought to be. 


A Way cannot be 
Appurtenant to an 
Houſe, and why. 


Where a Man may 
preſcribe for a Way, 
though it goes through 
ſome of his own 


Terminus a quo ad 
quem, 


How to preſcribe for 
a Way to — 
How to a Common 
ield. 


How to preſeribe for 
a Way. 


How to preſcribe for 
a Way pro omnibus Car- 
riagiis generally. 


taken ſtrictly. 3 Leon. 13. And Dyer ſaid, That it was good to pre- 
ſcribe Habere viam pro omnibus Carriagiis generally, without ſpeaking of 


. Horſe-way, Cart-way, or other W 


ay. 
De amzquo in a Count is a good Preſcription Skinner 621. 


Preſentation. 


(Quate Impedit. 


. 


[4 
8 


b E Patron's Pꝛeſentatian is the Ma- A 


- Preſentation, what. |, mination of a'Cletk-to- the Biſhop, to 


15 be admitted by him, and inſtituted into 
the Church, 02 Benefice, which is void. | | 


If the King do preſent to a Church by Lapſe, B 
If the King prefent where he ought to preſent pleno jure, and as Patron 
by Laps DP ng —_ of the Church, ſuch. a Preſentation is not good. 
anda Is — Hill. 23 Car. B. R. For the King is deceived in his 
7 Grant, by miſtaking of his Title, which may be pre- 
judicial to him, his preſenting by Lapſe entitling to that only Preſen- 
tation which is lapſed 2 n 1 * X Aa Footy 
| The King may, in the Opinion of ſome, preſent C 
by LET pi to a Church, by his Letter ſent to the Onliaary, to 
Ordinary. " inſtitute and indu@ ſuch an one his Clerk to the 
Living. Mich. 1649. B. S The moſt ſecure Way 
is to have a Preſentation under the Great Seal, becauſe the King cannot 
regularly take or grant any Thing but by Matter of Record, 
A Patron cannot preſent himſelf; for if he could, D 
; 1 cnn pre- he would be both Donor and Donee, which is in- 
vn "nr . 


Difference between There is a Difference between a Collation and a E 


a Preſentation and a P reſentation; for a Collation is the giving of the 
Collation. Church to the Parſon ; and a Preſentation is a gi- 
ving and offering of the Parſon to the Church. 1 Leon. Caſe 307. 
A Pꝛeſentation of a meer Layman to a Benefice, F 
A Preſentation of a is not Nullity; and he ſhall be Parſon de Fafto. 


Layman, is not a Nul- 


lity. Lut. 40. 
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Pꝛeſentation. 


A One of the Univerſities do preſent, where the 
Patron is a Popiſh Recuſant convicted. Lutw. 


1117. 


B In a Quare Tnpedit, à Man muſt alledge a Pre- 
. Ab bimlelf, or in thoſe under whom he 
claims. Vaugh. 7, 8, 57. 


C Then a Preſentation is traverſable, and when 
not, See Ticle Quare Imgedite L. Hef 


3 not. 


D In a Quare Impedit, the Preſentation ought to be 
alledged in him who hath the abſolute Inheritance: 
Alſo a Preſentation by Tenant for Life or Years; or 
Grantee of the next Avoidance is no Title for him 


in Reverſion. Cro. 


Elig. 518. pl. 44. | 


E Che Preſentation is the Subſtance, and ought to 
be travers d. Lit. Rep. 14 i il 
F Though the King may preſent by Uſurpation ; 


et he ſhall never 


preſent by Uſurpation, if in the 


tters Patents of F 


reſentation he preſents by ſome 


Title which he hath not : But if he preſent gene- 


1 
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ties preſent, where the 

Patron is a Papiſt con- 
victed. 


| A Preſentation muſt 
be alledged in a Quare 
Impedit. 


When a Preſentation 


Is traverſable, and when 


How the Preſentation 
ought to be alledged in 
a Quare Impedit, 


Where it js no Title. 


The Preſentation is 


the | Subſtance, 1 


Were the King gains 
a Title by Uſurpation, 
and where not. 


rally, making no Title by his Preſentation, and his Clerk be received, 


and dies, he hath gained a Title by 


Preſentation makes no Uſurpation. Bid. 
G @Uhere a Benefice becomes void by accepting of 


another without a 


Diſpenſation ; and where the 


Ulurpation. J. augh. 14. A void 


When a Benefice be- 
comes void by accept- 


Patron is bound to preſent without Notice, and ing of another. 
1 2 
— vo "0 4 4 -Þ: ﬆ R 
Vol, II. 5 7 Pꝛeſentment. 


Pꝛttentment. * 

. 5 what, X Wear is: a woꝛt Note dawn up in A 
ap. en it diffe ngliſh by the Jury, fo2 Inſtructions ta 
dꝛaw the Indiſtment by. And it differs 

from an Jndfment, in that an Indickment is dzawn up at large 
in Latin, and brought ingrofſed to the Gꝛand Jury * find. 7! 
Reaſons for quaſhing -'Q. Preſentment taken * G of B 
* 1 Sewers, was quaſhed. 1. Becauſe it did not ap- 
Sewers. pear in the Preſentment by what Authority the 
| ; Commiſſioners did fit who took the Preſentment. 

And 2. Becauſe it did not appear, That any of the Commiſſioners 


before whom the Preſentment was taken, are. of the Quorum, (Hill. 
1649. B. S.) as is directed by the Statute that gives them their Au- 


* 
— 


thority” _ 
preſentments in Ceurt= Concerning Preſentments at a Court-Leet, ec. C 
rr = See 2 Saund. 290. and Stat. of 31 Eliz. cap. 7. 


Pzefentment to a Church. 


el brite gon 


Man is outlawed, a Church becomes void, D 
the King's Grantee of Omnia bonn G catells 
utlagatorum >. bag and held lawful. Hob. 302, 


303. 
3 The 


The King's Grantee 
Ol, e A 


— n ee Tits : 439 

A Che Preſentment n h H e fg M 8 When the Commence- 
ſhallibe. accounted from the Time for hs beuten ne 
ain the, Time. the regen. 3. | Prune tl 
W 1 ba, 252.5 9 = 
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B Jxetunption is of thee So2tst 1. Uiolent Ss tra of Pave 
Pꝛeſumption, as if one be found to be killed funprioa. 
in a Houſe, and a Pan is ſeen to come out 
of that Þouſe with a bloodyKnife; this is a violent P:eſumption; 
that that Ban was the Murderer. 2. Pꝛobable, which hath but a 
ſmall Effet. 3. Levis præſumptio, which is of no Pꝛevalency at all. 


C. Where the Plaintiff doth declaxe in an Actiqn of It fhall not be fre- 
Debr for Rent behind, dug upon an hanf of chan "he Print de 
Demis for Years, it hall not be. an re elates for. 
is any other Rent due, or Leaſe made, than that 
upon and for which the Plaintiff doth declare: Mich. 22 Car. B. R. 
For this would be a foreign Conſtruction, and for which there is no In- 
ducement to warrant it. 

D bete divers Houſes are let to one by one If a Leaf: be mace of 
Leaſe, the Court will preſume that the Leſſee is in Late be in Poſſeilton or 
Poſſeſſion of them all, if be be i in Poſſeſſion of any any, he ſhall be preſum- 
of them, if the contrary doth not. appear ; Poſh al be is Fan of 
22 Car. B. R. For although the Leſſee may poſli- 
bly have paſſed away his Intereſt in ſome x them 

to other Perſons; .or the Leſſee did not enter into them all, A Virtue 
of the Leaſe; yet this not a e- d to the Court, they will not pre- 
ſume it to be Fas but will judge, that the Leaſe took Elec as to ah. 

E One Court of Juſtice will 6 reſume that ano- © 
ther Court of Juſtice will do Injuſtice, except it do | One Cour will * 
plainly appear unto them that it is ſo: Paſcb. 22 Car. will do Injuſtice. 

B. R. For each Court ought to have an honourable —© ©! 
Opinion of the Proceedings of another Court. Vi _— 
Keb. 81. pl. 57. 


» I * 
» g * 
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Act of Parliament 


215 Tees might Rave: empowered Ceſtuy 


., Princip unnd Attelloꝛy. 


0 Acid 4 Fraud ind to to ſupport Leaſes which A 
que Truſt 
ro make a Conveyartce; and a Power was preſumed 
to have been executed for that Purpoſe, though not 


proved. Skin. 77, 78. 
Act of Parliament preſumed to have been made B 


to ſ — face the Time of the Black 
Prince, which otherwiſe wou'd be a wrongful Poſ- 
ſeſſion. Skin. 78. 


©: „„ 


*. Fand and Acceſ- 
rake nal . 


: * * that. aids to 
ſtab another is only an 
N 


He who commands a 
Trelpa, is a Principal, 


Where Res 
ſhal} 2 again - Ac 
ries. . © © 

Stat. Ann. ben. 2. 


ans brug 


do CAD 


V my and Acreſſopy. 


* 0 
* " 2 
I. 


» * * 
- * 1 


e L 's oe | 5 


„ 


D E Pꝛintipal is the Perſon who attually C 
commits the Crime: The Accefſozy is 
he who is afliſfing of him in the Doing 

of it, 0 elſe in concealing of him after it is done. 


One that is preſent and aiding to the Stabbing D 
of another, is not a Principal, but only an Acceſ- 
ſory to the Stabbing, within the Act of 1 I Fac. that 
made Stabbing to be Murder: Hill. 22 Car. B. R. 
For the Act Mall not be lately interpreted, | becauſe 
ſo penal. See the Statute. 

Pe that commands a Treſpaſs to be done, is not E. 
an Acceſſory, but a Principal. 1 Lev. 204. 

By the Statute of Anne 4 gine, 91 2. cap. 9. F 
it is enacted, That if any Principal ſhall be con- 
victed of any Felony, or al ſtand mute, or chal- 
lenge above twenty Perſons of the Jury, it ſhall 
be lawful to proceed againſt any z 30 either 


1 
- - £ * > 
wet 2s _ N « 


befor” or after the FaR, in the ſame Manner as if ſuch principal Felon, i 
had been attainted thereof; notwithſtanding any ſuch principal Felon ö 
ſhall be admitted to the Benefit of his Clergy, pardoned or delivered f 
and to ſuffer the ſame Puniſhment as if the Princi- | 


Allo 


before Attainder; 


pal had been attainted. 


49 


| Puilon and-Pyifoners. 
ifs er Pirie fir bajing: of Kae Diode, 0 


8 Perſon for "of ſtolen ood op 
D 


‚ ſaid Felonyt Bar if 'the lepton; 
: = other 
the Title 9. 

B In the higheſt-and joweſt Offences; there ale no 
Mceſſaries, for all are Principals. 1 galt. 418. 
C Therefore in Freaſon, the Writer ok — 

is as guilty as the Contriver or Actor. id. | 
D S0 in Battery, if A. only holds the Dovr while 
11 A. is is guilty 2 B. Vide, &cc. Ihid. 


If ſeveral male 2 Riot, and a Man is killed, they 
F There 2 Statute makes an Offence Felony, Ac- 


* ö 
> S * 1 Jeb br Wy Fs 


are all Principals in the Murder. 2 Salk. 334. 


2 Falk. 542. 


e 


wh ſhall be excuſed :-See the Statute! of - 36 
cab. 9. ſect. 4. about Acceſſories and ern of ſtolen Go 


274 » * - 
% ©. a«_ + * 
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| and for 


Where at me bel, 


Treaſon. 
wv 4 
. +Bantafy. FAS IOLS 
>, 50303 3:14 4. 09 1133 
3210 fagd 2: 
Murder. 


Acceſſories within 2 


ceſſories (properly) tho? not named, are within —— E 
& Alter, wirre i makes" a ena Fat more Penal. Bid, 15 


2 Coꝛpus. 
„ 

Gery Place where «Ban is reffrained of 
his Liberty is a Pꝛiſon. Cro. Car. 210 


I {A Piitoner for Debt may be removed from the 


Marfbalfea again; but there maſt be ſomething to 


charge him with, either in the Body of the Haheas 
Corpus or Return, or elſe ready in Court 


K Pne that is im PIE 2 as utlagatum 
- ought to be — Ip a Copier this 1 is in 
Priſon upon an Execution: Trin. 18 50. B. S. 3 Juli. ubs 
For he that refuſeth to anſwer the Law, offends in 
Vol. II. 5 U 


: _— oh d . x g. 
Pulon and Piſoners. 


A Priſon, has, 


3 for Debt 


Fleet to the King's Bench, and from thence to the 227, Þ* removed from 


upon his bringing up. Dyer 273. 


A Man impriforicd on 
A do utla —_— to be 
ſtrictly as one 

upon — 


48 
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Pz2iſon and Pꝛiſoners. 


as high (if. not in a higher) Nature chan he that is condemned hy the 


W; and is to be- 


concerned herein. 


W. 8 M. which ſee i in Title Dutlawry. : 114 


Priſoner for the King 


not to be n 
Adttions. | 


Priſoner diſ: 
upon Common Bail, if 
no Declaration againſt 
him in two Terms. 


| The Day of Commit- 
ment 3 HO 6 
the Back of the Writ. 


B. R. may ſend for a 
Priſoner in the Marſbal- 
fea by Rule of Court: 
But not from another 
Priſon without an Ha- 
beas Corpus. 


Priſon of the Ma 


puniſhed as highly, becauſe the Publick is much 
Butt this is, now aliered by a Starute made 4&5 


| a 50 O07 5/75 

A Pꝛiſaner for the King ſhall — be charged in A 
Actions of me. Parties Want Leave of the Court: 
1 Lev. 125, 1466. a a aig oof 

If a Priſoner be committed to the Marſhal. by B 
this Court, and the Plaintiff doth not declare a- 
gainſt him in two Terms-inclufive: from the Time 


of his Commitment, the Priſoner ſhall be diſchar- 


ed at the End of the ſecond Term n u ṍõꝭẽP 


. 
il. a _ 0 13717 


It is the Courſe of the. Court, when a Arier QC 


is delivered over by this Court unto the Marſhal of 
the Court, to indorſe the Day of this Delivery gpon 2 
the Back of the Writ, that it may be known w 

he was firſt committed to the Marſbal's er. 


- Mich, 1650. B. R. 20 Nov. 


This Court ma 0. Jg. for a Priſoner. « out of the D 
* 


out a Habeas Corpus 1 that Priſon doth be- 
long to this Court, N they have the Command of 
the Priſoners there, in order to the Execution of 


Juſtice, and the Proceedings in that Court; but they cannot ſend for a 
Priſoner out of any other Priſon, but by a Writ of Habeas Corpus. 
I Rolle Chief Juſtice : Mich. 1650. B. & Becauſe the ordinary * 


this Court extends not unte other Priſons and Priſoners. . 


What the Defendant's 
Attor muſt do be- 
fore he diſcharges a Pri- 
ſoner for want of Pro- 
ceedings. 


© Every Attorney of this Court whoſhall di E 
any Prifener, * with any Action here ies 
depending, out of Priſon, for the want of Proceed- 
ings within two Terms, ſhall give Notice to the 
Plaintiff in the ſaid Action, or to his Attorney, to 


appear before one of =— udges of this Court to-ſhew Cauſe, why ſuch 


Priſoner ought not to be 
ſhall procure any Warrant __ the Hand of any 1 
for the diſcharging of ſuch Priſoner — of Priſon; 

in the ſaid Action, or his Attorney, 
them given) ſhall not appear to 


before he 
this Court 
if the Plaintiff 
n Notice to them or either of 
zuſe to the contrary, then up- 


iſcharged for want of not wr 


on Oath to be made of ſuch Katie, ſuch Priſoner againſt whom no 
Proceedings have been within two Terms then next preceding, ſhall 
be diſcharged out of Priſon, Per Cur. Paſch. 16 Car. 2. 


A Priſon taken upon 
a Capins utlagatum after 
Judgment, ſhall be in 

xecution without Pray- 
er of the Plaintiff. 


A Piſoner taken upon a Capias utlagatum, a F 


Year and a Day after the Judgment recovered againſt 
him, ſhall be in Execution for the Debt and Da- 


mages, without an expreſs Prayer to charge him in 
3 5 Mod. 200, 506, 203. 


That 


* 


Iſea by Rule of Court, with- 3 


MIS OE, * wa — wn = 


A That if any Habeas 


in Prifon by Judgment given againſt him, he ſhall 
preſently 2 to continue in Priſon accord- 


tiffs Will. 


Priſoners with their Indictments, to the Places 
- where the Crimes were committed. 1 oiftgrin ue“ 


C - No Sheriff, Bailiff, or other Officer, ſhall carry 
any Perſon under Arreſt to any Tavern, Alehouſe, 
or other publick Drinking-houſe, without his Con- 
ſent, ſo as to charge him for any Beer, Ale, Wine, 
Tobacco, or any other Thing, but what he ſhall 
freely call for of his own Accord; nor ſhall demand 
or receive more from him for ſuch Arreſt or Wait- 
ing, than by Law ought to be, (until an Appearance 
procured, 
verſary, or ſent to the County-Gaol; ) nor ſhall take 


or exact any more for _— ſuch Perſon out of 
0 


Priſon, than what he ſhal his own voluntary 
Accord truly give; nor ſhall take any more for 
Lodging than what is reaſonable, or what ſhall be 
adjudged to be ſo by the next Juſtice of the Peace, 
or at the next Quarter-Seſſions 22 & 23 Car. 2. 
e =: 3-555 n 
D By the Statute 1 Anne, cap. 6. ſeſſ. 2. it is enact- 
ed, That any Per ſon committed, rendered or charg- 
ed, or to be committed, rendered or charged to the 

ween's Bench or Fleet Priſons in Execution, or on 

eſne Proceſs, or Proceſs of Contempt, and before 
Payment or Satisfaction made to the Plaintiffs or 


Pꝛiſon and Puloners. 
Corpus or Certiorari be grant- 
ed and it be returned, That the Priſoner is holden 


. . 
GS 38 . 


B Every Judge of the King's Bench may remit 


ail found, or Agreement with the Ad- 


443 
No Habeas Corpus or 
Cortiorari to be granted 
to bait a Priſoner in 
Execution. 


"rg 295. ao 
to Law, without being bailed againſt the Plain- 


EE + 4% 0 1 4 a 
ins 03J3 1ST 


4 
”» 


21 110 71 
_} Who; may ſend Pri- 


oners to another Coun- 


ty. w 0 40 10 
8H. 8. cap. 6. 
05433 © 43S 2 


No Perſon arreſted to 
be carried to any Spung- 
ing-houfe, withour hi: 


Nor receive more for 
an Arreſt than he ought 
by Law. 


Nor ſhall take any 
more than what ſuch 
Priſoner ſhall volunta- 
rily give. | 

12 £2; Car, 2. cap. 2. 
leT, 9. 


The Statute for taking 
up of Priſoners out of 
. Bench and Fleet, 
upon an Eſcape-War- 
rant, when out of Cu- 


ſtody. 


% 


his Creditors, or be cleared of the Contempts, ſhall eſcape from the 
Queen's Bench or Fleet, or ſhall go at large after the 20 of January, 


upon Oath thereof in Writing, to be made by one 
or more credible Perſons, before any one Judge of 
the Court where ſuch Action was entered, or Judg- 
ment and Execution obtained ; or where the Part 


Where the Oath to be 
made. 


was {o committed 


or charged as aforeſaid; ſuch Judge, before whom ſuch Oath ſhall be 


made, 1s hereby required from Time to Time to 
grant to any Perſon whatſoever, who ſhall demand 
the ſame, one or more Warrant and Warrants under 


The Warrant to be 


granted. | 


his Hand and Seal, therein reciting the Action or Actions, Execution, 
Contempt or Contempts, wherewith ſuch Perſon was charged or commit- 


ted, which Warrant ſhall be in Force in all Places 
of England, and directed to all Sheriffs, Mayors, 
| Bailiffe Conſtables, Headboroughs and Tithingmen 


P * = 


To be in Force all 


over England. 


therein z 
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b ods) therein 


Pulfon-and Patſoners. 


d On thereby -commandiry them in Heir 


manded us cher it! © reſpectivs Counties, Cities, Towns' and Precincth, 
* land ube fach Perſon for aged, and w 
convey and wirt him to the Common Gaol where he ſhalt he 


there to remain without Bail or Mainpriſe, nor be delivered or reno 
Pa eo or Satisfaction made to the ref; 


from thence, until 
tiff or Plaintiff, C 


5 Inn. 2 tet, © 
„ Inn. caps 6. lac. 
The Party taken 


p 
upon an Eſcape, 11 
— to a be 
riff of the County where 
Debtors are kept; and 
the Sheriff to be anſwer- 
able for his Eſcape. . . 


1. 5 abſwerable as in the Cale of any: other 


ve Plain. 
See in the Att; ken een : 


= another AA made 5; Weges it is enaQ- A 
ed, That every Perſon who ſhall be ſeized by Vir- 
tue of the Act of 1 Anne, horem laſſ before men- 
tioned, ſhalt inſtead of being committed to the 
Count where he ſha}l be taken, be commit- 
tec te the Sheriff of the where : he keeps 
Prifoners' for Debt, and ſhall there remain in 
duch Maniner, ' as if he had been committed to tho 
County. Gao; and if he ſhall eſcape, the Sheriff 


itor or Creditors. 


- Efcape.' 


Tudges to make War- 
rants for ſeizing of Pri- 
ſoners upon Aftdavit 
made before a 
fianex. to take. Alle 


vits. 


How to ſupercede a 
3 out of Priſon 


in a 


Qice 3 is for the Gaoler to make a Certificate of the Precept, 
Time of the Priſoner's being 
is no Habeas Corpus fince . 


Commiſſioners of a 2 Court for taking 


| feded out of Prifon for the PhaintifP's not declaring 


And if the Priſoner fhall be flew in the 
then upon Oath thereof made before one of the 
of -Af- 
fidavits, and u of the Aftidavit,, any of 
the Judges of the ve Courts mentioned in 
the former AR, ny une like Warrants for the 
ſeizing of fuch Priſoner. 

Where the Defendant is in a r if he C 
put not in good Bail. then before he can be ſuper- 


B 


againft him within two Terms ineluſively, the Pra- 
and of the 
drought into his Cuſtody, and that there 
t, or Declaration ivered to him, to 


be delivered to the Priſoner; and alſo there muſt 

What Ceuiftene iber be 3 Certificate from the Clerk who files the Bills, 
muſt be. | that there is not any Declaration filed in the Office 
_ againſt ſueh Prifoner; and therefore, if the two 

Terms are paft, 25 Judge figns a Warrant for a Su- 


perſedeas.. 
there ſhall be Judgment againft a Prifoner in P 


If a Prifoner 1s not 


in. Execution 
within two Terms after 
the Judgment, he ſhalt 


the King s Bench, and the Defendant be not charged 
in Execution thereupon, before the End of the ſe- 
cond Term aſter the Judgment, (there being no 


bediſcharged a Com- 
NT” 


Writ of Error pending) then Common Bail ſhall 
be filed for fuch Defertan, upon Notice to the 
Ptaintiff's Attorney firſt given. Trin. 9 . 3. B. R. 


OT G 


2 Since 


2 42. e. 
i 8 followeth; vis. That if any Perlon be taken 5d. . cap. 
or charged in Cuſtody at the Suit of any Perſoeon 


blatatipns againtt, Pri- 


M. cap. 41. Fos declathig- againſt Priſoners: in the g urid 
Cuſt 2 Sheriffs; Bailiff of Liberties, & c. which 7.9 e 


upon any Writ or Wfits out of any of the Courts of Veſftminſter, and 
impriſoned for want of Sureties for his „ e ee the Plaintiff in 
ſuch Weit may, before the End of the next Term after ſuch Writ 
ſhall be returnable, declare againſt ſuch Priſoner in the Court out of 


which the Writ or Writs-ſhall iſſue; whereupon ſuch Priſoner ſhall 


heh all not appear and plead thereto, the Plaintiff ſha 


* 


be talen or charged into Cuſtody; a cauſe a true Copy thereof 
to be delivered unto ſuch Priſoner, or to the Gaoler or Keeper of the 
Priſon, or Gabler in whoſe Cuſtody ſuch Priſoner ſhall be and remain, 
to which Declaration the ſaid Priſoner ſhall appear and E : But if 

in ſuch Caſe 
have Judgment, as if the Priſoner had appeared and refuſed to plead. 
That in all ſuch Declarations againſt ſuch'/Prifoners, s 
it-thall be alledged in the Cuſtody of what Sheriff, , ow the Declaration 
Bailiff, : or Steward of any Franchiſe, or other Per 


' ſon having Return and Execution of Writs, ſuch Priſoner ſhall be at 
the Time of ſuch Declaration; which Allegation. ſhall be as good and 


effeQual, as if ſuch; Priſoner was in the Cuftody of the Marſhal of the 


Marſbalſea: The Judges of the Court of Queen's Bench have hereupon 
made this enſuing Rule: 7 N 


B 


Iſt, That no Copy of a Declaration be given to The Rule made by 
a Priſoner in Cuſtody before the Day of the Return f 105 5 N 
of the P roceſs, upon which the | efendant Was the proceeding upon 
taken or charged in Cuſtod p: | this Act. | 


C - 2dly, That no Rule be given for the Defendant in Cuſtody, to ap- 


pear and plead to any Declaration againſt: him, till an Affidavit be tiled 
with the Clerk of the Rules of the Deliverarice of a Copy of ſuch De- 
claration, and the Time when, and the Perſon to whom the ſaid Copy 
was delivered, and that the Defendant was arreſted or charged in Cu- 


ſtody, by Proceſs out of this Court, returnable before the Delivery of 


* 
- 
* 


ſuch Copy, and that the Time when ſuch Affidavit was filed, be enter- 
ed upon the Affidavit by the Clerk of the Rules, and a Copy of ſuch 


rk be produced to the Secondary before the ſigning of the Judg- 
D 3dly, It a Copy of the Declaration be delivered againſt ſuch Defen- 


dant before Menſem Paſche, or Craſtinum Animarum, and Affidavit be 


made thereof and filed, and the Defendant doth not appear before the 


End of ten Days after Eaſter and Michaelmas Term . Judg- 


ment may be entered againſt. him if Rules have been given; but if he 


doth appear before the End of teh Days after the Term, he ſhall im- 


parl until the next Term, (unleſs the Action be in London or Middleſex) 
and the Defendant be in Priſon within forty Miles of London or Meſimin- 
ſter; then hang he doth appear before the Expiration of ten Days af- 
ter the End of the Term, he ſhall plead two Days before the Eſſoin-Day 
Vol. II. | V SH > | Fg of 


A :-Sinte the making of the late Ad of 4 & 5 V For Deer of De. 


”. 
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of the next Term; and in Default 1 (Rules fon leading having 5 
been given) Tudgrpent ro Exe entered againſt him as afure aid. 17 
4thly, Ik a Copy of the Declaration he e delivered againſt W 
dan on or after Menſem Paſche.in Eafter Term, or Giaftinum — 
in Michaelmas Term, or in Hilary or Trinity Term, and thereupon the 
laintiff gives Rules to appear, 14 anſwer; then if the Deen : apr 
3 two B before the bin- Day of the next Term, he ſhall impart 
until the ſaid next Term; but if he doch net ape Wien. that/T1 ie 
Judgment ſhall be given againſt him 
Sthly, Jf a Writ be returnable in ing, and: q Copy ab; 8 B 
Declaration has been delivered before the in Day of the next Term. 
the Plaintiffvin ſuch next Term may give Rules to _ and anſwer; 
and if the Defendant does not appear and plead. uon dhe een 
of the Rules, Judgment ſhall be given againſt hin 
Eh, It the Declaration be not filed before the End: of the next C 
Tenn after the Writ or Proceſs, by which the Priſoner was taken or 
charged in Cuſtody, is returnable, and Affidavit made and filed in 
Manner as aforeſaid before the End of twenty Days next after ſuch 
Term, the Priſoner ſhall be diſcharged. by Common Bail, bgned: ” 
one of the Juſtices of this Court. 
7thly, It any Gaoler or Keeper : of a Pride, having received a Cop 
of a Declaration againſt any Priſoner in his Cuſtody, ſhall ſuppreſs t 
fame, and not deliver it forthwith unto ſuch nen an Auen 
ſhall be iſlued out againſt * gandane * * 2 1 
l g By an Act made 3. cap. 26. Intituled, E 
. Relief be pars An 47 for the nore fedfual 17 Creditors in 
22 in, 4 Caſes of E- Caſes: of Eſcapes, and for preventing of Abuſes in 
35 9 UW, 3. cap, 26. Priſons, and pretended Privitege-Places, it is enacted, 
That all 2 for Contempts, Meſne Proceſs, or 
Execution, who ſhall be in the Cuſtody of the Marſhal. or Warden of 
the Fleer, ſhall be actually detained in the ſame Priſons, or Rules of 
What mall be judged the ſame, until diſcharged by due Courſe of Law: 
an Eſcape. ee WS" And if at any. Time, the or Warden, or 
any other Keeper of Priſon, ſhall permit and ſaffer | 
any ſuch Priſkiner: to be at Large out of the Rules of their reſpective 
Priſons, except by Virtue of ſome Writ of Habeas Corpus, or Rule of 
Court; which Rule of Court ſhall not be granted but by Motion made, 
or Petition read, in open Court; every duch going, or being out of tho 
ſaid: Rules, is adjudged, deemed, 28 3 be an Eſcape 
That every Perſon” obtaining — in an G 
= * 5 Mer Action of. Eine againſt the Marſhal or Warden, 
a Recovery of 2 Rig. or their lawful Deputy or Deputies, ſhall have the 
tht or Warden, x Mar: ſeveral Remedies already allowed by Law, for ob- 
diining of Satisfaction; and alſo the udges of the 
reſpeCtive Courts where ſuch Judgment ſhall be obtained, upon Oath 
made before them by the Plaintiff in ſuch Judgment, that the ſame was 
obtained without Fraud or Covin; and that the Debt of the Priſoner. 
making. wg — was 4 true and real Debt unſatisfied; 1 


wa 
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; Motidh made to them in open Court for that Pur- __ 

poſe, ſequeſtet the Fees and Profits of the Office set the en 
of Marſhal and Warden, or ſo much, or ſuch Part 
or Proportion thereof, as the ſaid Court, wherein ſack Motioh ſhall be 
made, ſhall think fit and reaſonable, with reſpect to the Debt or Debts 
due from ſuch Priſoner who _ d, N with all Coſts and Da- 
mages recovered in ſuch Action. 

A And in Ciſe' any Marſhal or Warden; Ws their 2 miſt put in Spe- 
Deputy or * ſhall ſue out any Writ of Er- of n 1 
— to _ 3 any ig udgment given in an Action of _ > "hon 

— be obliged to put in Special 
Bas or in in Defi thereof, no Execution be ſtayed, 
nor any Sequeſtration of che Profits delayed. 

B That if any Marſhal or Warden, or their reſpec- The Forfeitures for 
tive Deputy or Deputies, or any Keeper of any taking of Security, or 
other Prifon within this Kingdom, ſhall take a Sum an Eee. 

of Money, Reward, Gratuity, or Security for the 100 

ſame, to procure, aſſiſt, connive at, or permit any Eſcape, and bs 

thereof convicted, ſhall for every ſuch Offence forfeit five hundred 

Pounds; and his {aid Place and Office, and be for ever incapable of ex- 

ecuting any ſuch Office. 


C Provided, That this A& ſhall not make void the , Provico not 10 df 
Securities to be given by Priſoners in the Rules, ſo 1 — 


as ſuch Securities be not taken for the Enlargement Rules. 
of any Priſoner out of or beyond the Rules of the | 
faid Priſons of King's Bench or Fleet. | 
D That no retaking on freſh Purſuit ſhall be given' No retaking upon fre 
in Evidence on the Trial of any Iſſue in any Action — —— 
of Eſcape againſt the Marſhal and Warden, or their ally pleaded, which Plea 
Deputy or Deputies, or other Priſon-Keeper, as muſt be upon Oath. | 
aforeſaid, unleſs it be ſpecially pleaded; nor ſhall 
any Special Plea be way received ot allowed, unleſs Oath be firlt 
made in Writing, by the Marſhal or Warden, or ſuch other Priſon- 
Keeper, agzinſt whom ſuch Action ſhall be brought, and filed in the 
N * Office of the reſpective Courts, that the 
riſoner, for whoſe Eſcape ſuch Action is brouglit, What the Oath to be. 
did, without his Conſent, Privity or Knowledge, 
make fuch Eſcape. And if ſuch Affidavit ſhall x. any Time afterwards 
appear to be falſe, and the Marſhal or Warden, or other Priſon-Kee 
Waden 2 Prifon Ke? 3 of Law, ſuch Marſhal of 
arden, or other Priſon-Keeper, ſhall forfeit five 
1 hundred Pans 5 & The Forkkinaes, 
That if any Pri ner in Execution in am of the dl bone wt 
faid Priſons: efcapes, the Plaintiff, at whoſe Suit he DOE 
was a Priſoner charged in Execution, may retake ſcpes, by a new Ca. Sr 
him by any. new Capias, or Capias ad Suti facien-— | 
dum, or ſue out any other Execution, as if the Body 


of mk Priſoner had never been in Execution. 


That 


Priſon and Peiloners. 


Chat if the: Marſhal or Warden, vr other Priſdui- A 
IR — Keeper, ſhall: after one Day's Notice in Writing 


the Priſ after 
ing Day's Novice in given, tefuſe to ſhew "any: iſoner committed in 


Mes ſpall de an Execution, to the Creditor at whoſe Suit ſuch Pri- 
FT ic 10 ſoner was committed or charged, or to wy 191 a 


every: ſach Refalal ſhall be adjudged an Eſcape in Law. 
That if any Perſon deſiring Acbehn Pri: B 
The Mafſbal, War- ſoner with any Aion or — hall defire to 
1 N — be informed by the ſaid Marſhal or Warden, or their 
red, give a Note in Deputies, - or any other Priſon-Keeper of any other 
Writing, that _— Prifon, whether ſuch a> Perſon. be a Priſoner in his 
ſoner is in his Cut®ye Cuſtody or not; the faid Marſhal, Warden, or any 
other Nidau Kerpen ſhall give a true Note in Wri- 
1 ting thereof, to the Perſon ſo requeſting the ſame, 
The Focfelrure. or ta his lauful Attorney, upon Demand at his 
Office, or in Default thereof ſhall forfeit fifty Pounds. 
And if f ſuch Perſon ſhall give a 1 in Writing, that ſuch a Perſon is 
an actual Priſoner in his Cuſtody ; every fuch Note ſhall be accepted 
None dan be a and takem a8 a ſuffcient Evidence, that ſuch Perſon 
e Bela Vas at that Time a Priſoner in actual Cuſtody. 
That all Mortgages, Leaſes, Truſts and Titles, 8 
\ | Where 2 of Fg Marſhal of _ 1 — * ö 
ces on the ie in the King*s-Bench Court z an e e War 
oath ä of the ; hs ſhall be enrolled in the Common-Pleas; 
and all future Grants and Mortga gages, | Leaſes and Truſts, ſhall be en- 
rolled as aforeſaid, within ſix Months rüde Execution thereof; and 
in Default thereof ſhall be void. 4 
That the Offices of Matſhal of the King Bebo D 
\ By whom A ey Priſon, and Warden of the Fleet, ſhall 2 executed 
ſhall be executed. by thoſe who have the Inheritance, or their Deputy; 
for which Deputy, and all Forfeitures, Eſcapes, and 
other Miſdemeanors in their Offices, thoſe who have the Inheritance 
{hall be anſwerable, and the Profits of the Office ſequeſtered, as if per- 
mitted by Perſons who have the Inheritance. 
And whereas Proceeding 2gainſt the Warden of E 
2 9 the Fleet in the Common-Pleas and Exchequer is di- 
den of the Fler, &c. "OY. he it enacted, That it ſhall be lawful, upon 
2 Bill filed, and Rule given in the ſaid Courts to 
plead, to be out in eight Days at moſt after filing ſuch Bill, to ſign 
Judgment againſt the Winden unleſs he plead within three Days after 


the Rule is out. 
That it ſhall be awful for any Perfan who had F 
| in Peſos in or ſhall have any Cauſe of Action againſt any Pri- 
Pct. ſoner, in the filing and entering of a. Declaration in 
ſuch AQion with the proper Officer, to deliver a 
9 of ſuch Declaration to any ſuch Defendant in any perſonal Action; 
or to the Turnkey or Porter of "the Fleet Priſon : ps after. Rule given 
ne to plead, to be out at eight Days at moſt after Wan ” 

ue 


— % 


2 


Declaration, ani! Affidavit made of ſucli Delive - beſdte 
— e 8 or Barons of the chequer, 
of the Des of ſuch Declaration to the Defendant, Turnkey, or 
Porter of the ſaid Fleet Priſon, to ſign Judgment in ſuch Action, as if 
ſuch Defendant had been actually charged at the Bar of the Common - 
Pleas or Exchequer with ſuch Action. | 

A Chat no Priſoner ſhall pay, or be compellable to What Chamber: Rent 

pay, any Chamber-Rent for Chambers, in either 3 

of the ſaid Priſons, for any longer Time than he is ory. 

actually in Poſſeſſion of the ſaid Chamber; and that during ſuch Time 
as he is in Poſſeſſion of any ſuch Chamber within either of the ſaid Pri- 
ſons, he ſhall not pay above two Shillings and fix Pence per Week for 
any ſuch Chamber: And if the Marſhal, Warden, or other Priſon- 
Keeper ſhall take or demand any greater Sum for the Uſe of ſuch 
— than two Shillings ind Pence per Week, ſhall forfeit 
twenty ounds. 

B Fo Laber the pretended Privilege inj/hite- | Clauſe for deſtto ing 

. — other Places (which Te in Title Places, as Wi Fr NT, 

. 

or any Perſon, who hath ue to | 

kim from a 1— reſiding i in 1 bie. Ty Fryars, and 1 722 5 

every other Place (mentioned in Title 1 tivilege in this Book) upon 

legal Proceſs taken out againſt ſuch Perſon, to demand and require the 

Sheriffs of Landon and Alidlleſar Head Bailiff of the Liberty of the 

Duteby of Lancafter, or Hi gh Sheriff of the County of Surrey, or Bailiff 

ef the Borough of * the Cafe ſhall require, if the Plaintiff 


think it requiſite, or their ws open De ties, Officer 'or 
8 and they are — a joe her nike | 
the Paſſe Camitatur, or fuchrother Power as to him Poe Comitatus. 
or them, or any of them ſhall ſeem requiſite, and 
enter the pretended Privilege-Places, any, or either of then. and 
— arreſt Ange a Cafe of ——_ or Refufal, 
to open the rs, or ta brea any Door To bteak open Doors, 
— Doors, to arreſt ſuch Perſon e dhafoe 7 "apa — 
or other Proceſs, Extent, or Execution; or to ſeizes 
the Goods of any ſuch Perſon upon any Execution or Extent: Ani if 
ſuch Sheriff, Head-Bailiff, or Heir "Bo puty or Deputies, Officer or 
Officers, ſhall upon ſuch — Bay neglect or refuſe, with ſuch Force, 
to uſe their: belt l Endeavours for the executing of ſuch Proceſs, Execu- 
tiom or Extent; he or they ſhall fbrfeit tote Plains 
tiſt in ſuch AQtion the Sum of one hundred Pounds, Co « the 
tabe:recovered 77 of Debt, . And if in 
the: executing of Procets, any Perfon ſhall op- pe Fenatry for re- 
poſe — ſuch Officer, or any who ſhall be fifting_of an Offer in 
ading or afiſting — them, or any of them, 3 | of his 
in the Rxecution of ſuch rocefs, Execution, or 
_ Exteat, he or they ſo offending ſhall forfeit five Pounds, and be by a 
Juſtice of the Peach committed to the Common Gaol of ſuch County, 
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ese or Place, where ſuch Offence ſhall be committed, there to remain, 
without Bail or Mainprize until the next Aſſizes, Seſſions of Oyer and 
Terminer, and General Gaol- Delivery, to be held for ſuch County, City, 
or Place; and ſuch Offender being of ſuch Offence duly convicted, 
| ſhall undergo ſuch Impriſoment, and be ſet in the Pillory, às the Court 
| ; { 5 0 eee 


ſhall think fit. EL, > 3/484 A 20 4 1 
$2 eee e And if any Reſcous ſhall be made of any Priſoner 
N men uon taken by a ſuch Officer or Officers 8 | 

| Proceſs, Execution, or Extent, within the Limits of 

any the before-mentioned y Privilege-Places, by any Perſon 

_. whatſoever; then ſuch Perſon ſhall forfeit to the Plaintiff in ſuch Action 
five hundred Pounds, to be recovered by Action of Debt, ec. in any 

of the Courts of Weſtminſter : And if after any ſuch Recovery had a- 
gainſt any Perſon: for ſuch Reſcous, or aiding, aſſiſting or abetting the 
ſame, the Perſon. or Perfons againſt whom ſuch Recovery ſhall be had, 
ſhall refuſe or negle& to pay to the Plaintiff in ſuch Action, or his, her, 
or their Executors, Adminiſtrators or Aſſigns, the Sum or Sums reco- 
Pi ah 2 _— uu _ 8 — within one Month 

And in the Defen- after Judgment ſigned, and Demand made, that then 

OT 9 upon producing a Copy of the Judgment upon 
covered within a Month which ſuch Recovery ſhall be had, 'and Oath made, 
after Judgment £329, that the Money recovered is not paid, ſhall, by Or- 
Money; mid fall be der of ſuch Court wherein the ſaid Perſon or Perſons 
tranſporeed beyond Seas was or were convicted of or for any ſuch Reſcous, or 
for ſeven Tears. for aiding, aſſiſting or abetting the ſame, be tranſ- 
ported by the Sheriff — of the County, City, or Place, where 
ſuch Conviction ſhall be, to one of his Majeſty's Plantations — 
Sea, there to remain for the Space of ſeven Tears; and if he ſnall re- 
EET. turn again to this Kingdom within the Space of 

And be guilty of Fe- ſeven Tears, he, the, or they ſo returning, ſhall be, 
lony if he returns. and is hereby adjudged guilty of Felony, and ſhall 
not be allowed the Benefit of Clergy, but ſhall ſuf- 

fer and forfeit as in Caſes of Felony, where Clergy is not allowed. 
enn ee any erſon inhabiting within either or B 

So alſo the Harbour- any of the {aid pretended Privilege-Places, ſhall re- 
ui ceäeive, conceal, and harbour any Perſon or Perſons, 
who ſhall have made any Reſcous as aforeſaid, he, ſhe; or they ſo re- 
ceiving, concealing or harbouring any ſuch Perſon, knowing or having 
had Notice that ſuch Perfon had been guilty of ſuch Oftence, being 
thereof convicted by a due Courſe of Law; ſhall be, by Order of that 
Court where convicted, by the Sheriff or Sheriffs of the County, City, 
or Place, where the Offence was committed, tranſported to ſome or one 
of his Majeſty's Plantations beyond the Seas, to remain for ſeven Years, 
unleſs ſuch Perſon: ſhall, within one Month after Conviction, pay the 
Plaintiff in the Action his full Debt, with Coſts of Suit: And if ſuch 


Perſon ſhall return into this Kingdom within ſeven. 

And be guiliy of Fe- Years, then to be adjudged guilty of Felony with- 
lan if ke ewt gt Clergy, and fo to ſuffer as ſuch. fx. 
* Ka 5 That 


2 


Paiſon and Pziſoners, 451 
A Thnt one Moiety of all the Penalties not parti- , How the Forfeiture: 
cularly diſpoſed of ſhall go to the King, and the W 80. 


other to the Informer. 
B. That this Act, and every Clauſe therein, be ad- This act to be con. 


ſtrued beneficially for 


judged a general Act. and conſtrued moſt — Prevention of Eſcapes. 


and beneficially for the preventing of all Miſchiefs, 
Abuſes, Eſcapes, and Inconveniences provided. a- 
gainft in the Bid Aft. | © i tf #07 2 THER FE 
That if any Perſon be ſued for putting of it any Petfon fued may 
in Execution, he may plead the general Iſſue, and plead the General Iſſue, 
give the Special Matter in Evidence; and if he re- Ver doubleCotts. 
covers, {hall mw double 1 —* 3 | 
A Pꝛiſoner being out of the Rules, was taken i "SY 
. upon a Judge's Warrant on a Sunday, hy Virtue of han . by 
the new Act of Parliament; and upon a Motion to Virtue of the late Act, 
diſcharge him, the Court ſaid, That the taking by 33 = Ku _ 


\ Tx 
Le - 
— 5 


Virtue of a Judge's Warrant was in tlie Nature of a Court would not do it. 


freſh Purſuit; and if the Priſoner was at large on 


a Sunday, he was doing Wrong to his CreJitors, who ought to have his 


Body until they were ſatisfied ; Wherefore the Court would not order 
his Releaſe, but left him to bring his Audita Querela if he-thought fit, 
whereby the Cauſe might come judicially before them. 3 Anne, B. R. 
'' Afterwards by an Act niade 5 Anne, it is enacted, That ſuch Priſonec 


may be taken _ the Loy —_— 

A Pꝛiſoner who is in the Rules, or out upon hiess 

Day Fa and about his Buſineſs, viz. infirutting * = 2 2 
of his Counſel, or conſulting with his Creditors, cape Warrant, and where 

if he goes into the S to Plays, or any 


ſuch Sort of Place for his Diverſion and Idleneſs, he may be taken up. 


Trin. 6 Anne, B. x. 1 Teen 
F Although a Priſoner departs from Priſon with his _ It is an Offence for a 
EKeeper's Licence, yet this is an Offence; as well DN out of 
puniſhable in the Priſoner as in the Keeper.  Cro. Licence. 
Car. 210. LEA | 475 7 n 


G | Breach of Priſon is againſt the Gaoler's Conſent, "- Difference | | 
Eſcape is with his Conſent : But in both the Priſo- Breach of 1338 


Eſcape: The Priſoner 
is pantſhable in both. 


Sr i 6 


ner js puniſhable, Id. Bid. 


Keeper's 


Pꝛiuies 


A Do i She {40 axes dF ne Ad — +> 4 is 


£24 in” 


The firefreral May- og ERE are. we eve Manners, of Pei A 


ners of Privities. yit 65. 


3 . Paivies in Blood. 4 Rep. 123. 
ot Palbles - in Repreſentation „ AS, Executors or Adminiſtrators, 15 
tob. 2 60, 26 1. 
in reſpect of Eſtate 01 12 6 2 
Laird e i 262. _ 15 og yes 5 
iv in re te an 7255 ex. 
123. Mt a Rep bes 6 Feb 260, 261, 26 een a A 


= of Eta, 5 e e bes 


A 
cheat) an he < Loſec; 3 
en lr ang of the 


e 
ati 504 erg is day veel it an 
de of Conn, extends cl to the Berſons i Leęfſor an Ce 
withſtanding this 3 A. e wee betwoen 
—_— although the Lxiyity. os Eller: be. remgven by the, Leſlee's S, nl 


Ac. 3 Reps 23, 1 
Pꝛivity in reſpect of Eſtate and Contra toge- H 
geg i _ of ther; as where the Leſſor aſſigns his Intereſt, yet 
the Contra between the Leſſor and Leſſee, as to 
an Action of Debt, remains: So if, after the Aſſignment of the Leaſe, 
the Leſſor grants his Reverſion, the Grantee ſhall not have Debt againſt 
the Leſſee; for the Privity of Contract, as to the Action of Debt, 
holds ouly between the 2 and Leſſee, 3 Rep. 23, 4. 6. 


2 Where 


Pꝛivies and Pꝛivities. 453 


A Uhere the Landlord defires to be made a Party ft aqdlord may be 
to defend the Title of the Land in Queſtion, toge- made a Party, together 
ther with the Tenant in Poſſeſſion, in an Fjefions im the Tenant in Por 
firme, the Court will 17 it, ſo that he will enter 
into the Rule to confeſs Leaſe, Entry, and Ouſter : Paſch. 23 Car. B. R. 
In Prince and Warner's Caſe, 2 Mail, 1648. Note, At the Trial he 
mult confeſs Leaſe, Entry, and Ouſter, and inſift only upon the Title; 
and if he doth not do it, then Judgment is to be entred azainſt the 
Leſſor's own Ejector by Default. 

B Note. If the Defendant doth not at Ni Prins If Defendant will 
confeſs Leaſe, Entry, and Ouſter, then the Plaintiff — nr 0. 

muſt be nonſuit ; t there muſt not be any Coſts mutt be nonſuit : And 

taxed againſt him, but the Rule for confeſſing of Co, >econdary taxes 

Leaſe, Entry, and Ouſter, muſt be carried to the 89 8 4 

Secondary who taxes Coſts upon it, which Coſts muſt be demanded of 

the Defendant, by fome Perſon having an Authority from the Plaintiff's 

Leſſor for ſo doing; and if the ſame are not paid, the Court will, upon 

Affidavit and Motion, grant an Attachment againſt the Defendant. 

C Note, Formerly after a Nonſuit at the Aﬀizes, _ 1 

for want of confeſſing Leaſe, Entry, and Oaſter, . No Wat of Pocket 

the Plaintiff's Attorney immediately made out a ll afier the 4 

Writ of Poſſeſſion, but the Practice is ſince altered; comes. 

ſo that now it cannot be done until after the Poſtea 

comes in at the Day in Bank. 

Debt for Rent brought againſt an Executor in Where Debt for Rent 


the Debet and Detinet, not in i | is is brought upoa the 

naught : Becauſe, though hg | eee —_— 22 
is charged as an Aſſignee in the Debet and Detinet, yer County. 
upon the Privity of Eſtate, not Privity of Contract. 

2 Lev. 80. ratten te nt * 

E Land in Suſſex is let, and the Rent feferved, Where the Privity of 
payable in the — 2 Londbs ; The Conuact is gone, Dev: 
Leſſor grants away his Revethon, and britigs Debt 3 
for this Rent in London; and ach dg d, That, it did made payable in 170 

not lie, for that the Privity of Contract being ber County. 

E gone by the Grant of the Reverſion and Attorn- 

E ment, the Rent, though made payable” in Laslon, follows the Land, 

3 the Nnintiff being entituled therees by only having the Land. Go. 


Orr. 483. nl. +» 166. %% . 

F Ghere the Privity of Contract is altered byte 
Aſlignment of the Executor before any Rent due; 22888 
and afterwards the Privity of Eſtate by the Allign- Fitne, * — of 
ment of the Aſſignee of the Executor; nothing re- Contract, the Attics 5 

mains whereby-to maintain tlie Action. 3 Lw. 295. 
296. Latch 260, 261, 262. 2 

G A Que E/tate cannot be pleaded where there is A W Eftate canror 
any Privity to the Eſtate and Conveyance. 3 Lev. Pv. | 
19. 
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bur blinder. There is no Difference between a Fine levied by A 
inſt à Fine levies Leſſee for Life, or Leſſee for Years; and the Reaſon 
y Tenant for Life or that neither ſhall bar, is, for the Truſt and Privity 
Years. | between the Leſſee and him in the Remainder, who 
| ſhall not be prejudiced by ſuch Acts. 2 Lev. 55. 
Where no Privity. Jf Leſlee for Years aſſigns, &c. there is no Pri- B 
ho, of Eſtate between him and the Aſſignee, but 
only of Contract. 2 Salk. 317. 
aadempoſition to Pre. Mate, A Compoſition or Contract to preſent by C 
ent. . 
Turns may be three Ways, viz. 


1. By Record, either between Privies in Blood or Strangers; and D 
there the Patron is not put to a Quare Impedit, but may ſue a Sci. fac. 
2 Salk. 43. WE 

2. 25 "Deed, either between Privies in Blood or Strangers, which E 
if executed, the Plaintiff in a Quare Impedit need not mention the 
Compoſition. id. 44. | | 

3. By Parol between the Privies in Blood only, for between Stran- F 
gers Compoſition can't be ſans Deed. Ibid. 


Paivilege, 


(Abatement, 


Attozney. 
See Conftable. 


Elcape. 


F Paivileges there are ſeveral Sots, 
viz. Paivileges of Parliament, Pꝛivi⸗ 
3 leges of Courts, and their Officers and 
Duitozs, Privileges of Attozneps, &cc. 


Where Privilege ſhall Jf one that is a privileged Perſon in one Court, 
Eebeilzgel Perſon. e * do ſue another that is a privileged Perſon in another 8 
Court he that is ſued ſhall not have his Privilege 
1 allowed. a 2 LS 
Were the Clerks of Jy what Caſe the Clerks of B. R. not have 
Privtlege  ®* their Privilege allowed. 1 Saund. 68, 69. | 


Parliament. 
Pꝛiſon. 
Pzotection. 


_ Privileges, what. 


I One 


Paivilege, 455 


A Dne being choſen Member of Parliament, and 


ting of the Parliament, moved to have his Privilege 


ſit till after the Trial. Raym. 12. 
B In an Action upon the Caſe for an Eſcape, the 8 
Defendant pleads the Privilege of eundo & redeundo, 238 — 
from an inferior Court, againſt a Proceſs in Banco, pleaded, diſallowed. 
and ſeemed - the ng _—_ ** Id. —_ Bs 1 
C Bo Privilege is to be allowed to one that hat o Priv: 
an Indictment preferred againſt him, although he inditted, 5 wu Poe: 
be a Peer of the Realm: Mich. 22 Car. B. R. For an 
Indictment is at the Suit of the King, and againſt 
him no Privilege is to be allowed; for all Courts of Juſtice are his, 
and he may ſue where he pleaſeth. | 
D One that was coming into this Court to attend a 
upon his Cauſe, was arreſted as he was coming, . Af. A 73 
and was forced to put in Bail; but upon a Motion, was arreſted and put in 
and making it ſo _ unto the Court, he and his uy 4 0s Gon, he 
Bail were both diſcharged : Mich. 22 Car. B. R. And tro ene. 
the Party that arreſted him had been alſo puniſhed, 
had he not pretended that he knew not that the Party came about his 
Buſineſs depending in the Court; for the doing of this was an Affront 


3 


to the Court as well as an Injury to the Party arreſted, 
E Piivilege pleaded after Bail put in, not after 1. „„ 
F Dne may have a Privilege in the Land of another 5 
1 by Preſcription, although he hath no Title to the he. = 1 
Freehold or Soil: Paſch. 23 Car. B. R. For altho' cher. 
he now have it by Preſcription, it might ariſe ori- | 
ginally by Grant; and whatſoever lies in Grant, may be claimed by 
Preſcription, ſo that the Preſcription in this Caſe is not unreaſonable. 
G One that is privileged in this Court ought not 
thereby to claim his Privilege to have a Trial at the rr 4 
Bar, for to try the Title of Lands which he claims te of Lands in Re- 
in Remainder: Trin. 23 Car. B. R. For it is in- mainder. 2 
certain whether the Remainder may fall whilſt he 
continues a privileged Perſon, and for the preſent he claims no preſent 
Intereſt in the Lands; nay, though he had a preſent Claim to them, 
yet he ought not to be ſo privileged, if the Lands in Queſtion be not 
of a great Value, or elſe the Title will be very difficult to be tried ; 
and in ſuch Caſes, any other Perſon, though not privileged, may have 
a Trial at the Bar; and Trials for Land ought by the Law to be in the 
County where the Lands lie. N 
H A pꝛivileged Perſon ſhall not be allowed his Pri- privilege muſt be 
vilege upon a Motion for it to the Court ; but he pleaded. | 
muſt appear and plead his Privilege ; and upon his 
pleading it, he ſhall be allowed it. Mich. 23 Car. B. R. 
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Note, 


having a Trial at the Bar, to be had before the Sit- Bugs ae. 


allowed; but denied in regard the Parliament was not fitting, nor to 
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456 Paivilege. 
Note, There is no need to plead the Privilege of A 
' ft. js allowed in the the Exchequer ; for it ſhall be allowed upon produ- 
Er upon, P!&- cing the Red Book of the Exchequer, by a Baron of 
ucing the Red Book. 7 
”- A ; Clerk did 15 be privileged 
rs A Filazer's Cler claim to be privileged in B 
oa * gen this One but was denied it: Mich. 23 Car. For 
though the Maſter may be privileged, yet the Court 
takes no Notice of the Servant; for he hath no neceſſary Dependance 


on the Court. 
Lord Mayor of the City of London is privi- C 
1 Lal. Lord leged from all Actions during his Mayoralty, in re- 

: gard of his Office, except it be for Felony or Trea- 
fon, or Actions which concern Freehold ; this is, That he may not 
be hindred in the Government of the City; which being the Metropo- 
lis of the Nation, is of higher Concernment in reſpect of the Pablick, 
than any Man's articular Intereſt : Paſch. 24 Car. B. R. For theſe are 
Matters of a high Nature, and it much concerns the Publick to have 
ſpeedy Juſtice to be done in them. 

A Member of Parkatwat i is privileged, as well in P 
1; Of a Mamber of Par- his Lands and Goods, as in his Perſon : By Rolls 
Chief Juſtice, Mich. 24 Car. B. R. Inthe Caſe of the 
Lord Mobun. For being diſturbed in any of them, he is hindered in 
ſerving of the Commonwealth, which is to be preferred before all pri- 
vate Intereſts tſoever. F ma . k 8 
An Attorney o is rt that is ſued as an F 
due n Exeowor, Executor, is = to be privileged ; for he is ſued in L 
—- Right of the Teſtator, and not in his own Right, 
Pafth, 1650. B. S 7 Maii. And his perſonal Privilege is not applicable 
to him in any other Relation, than 2 is an Attorney of the Court. 
The Prayer o Privilege is not properly a Plea; 
dot properly Fler F: for a 2 Perſon did anciently a his Pri: 4 
vilege by Writ, but of later Times the Party hath 
been admitted to his Privilege upon his Prayer to the Court. By Latch, 
Apprentice, 1654. B. &. Vide ante Title Pleas and Pleadings. 
2 Clerk of this Court is not bound to lay any G 
A Clerk of B. 2. not perſonal Action which he brings againſt another out 
Action ada, Ip —_ of the County where this Court doth fit: Mich. 
xy where the Court fits. 22 Car. B. R. But by his Privilege he may lay it 
'- "© here notwithſtanding the Cauſe of his Action did 
ils in another County, provided it be not a local Action; and he is 
thus privileged in regard of the conſtant Attendance he is tied to give 


in this Court. | 

of whey / In che Caſe detw int Oliver, protector, and Su- Ii 
4 — granted to dercomb : Hill. 1656. The Privilege of the Court | 
9 wWuas prayed, and granted to protect a Witneſs from 
being arreſted i in coming or going from the Court, who was to give 
Evidence for the Protector upon an Indidment of High Treaſon Pre- 
ferred againſt Syndercomb; quod Nota. 


0 A Batriffer 
3 


The 


Pꝛivilege. 457 


A A Barriſter who conſtantly attends this Court 5 
ought to have the Privilege of being. ſued in all „ -—- thy 27 2 
tranſitory Actions in Middleſex + Becauſe there is 
his Attendance and Buſineſs during the Continuance of the Term. 

B . Where an Attorney of this Court ſues another ook 
Perſon, who is not any ways privileged ; this Perſon dien by an Attor- 
is bound to anſwer the Attorney's, Action in this gu Inpatlncgea 
Court without Imparlance, in the ſame Manner as | 
the Attorney is bound to anſwer him; and Reaſon good; for what is 
Law for the one, ought to be Law for the other. 95 

C Jn the Caſe of Robinſon and Wright, it was ru- Not granted to an 
led, That though Robinſon was an Alderman of 74922. of Lorfer, to 
London, yet he ought not to be privileged to con- chat Ci). 
tinue his Action in London, where the. Cauſe of 
Action aroſe in another County, and was a perſonal Action. F 

D One that hath a Suit depending in this Court, is _ 
privileged by the Court from his being arreſted in Fu, 8 
coming hither from his Houſe or Lodging to follow ing. . 
his Cauſe, and alſo in going back again from the | 
Court directly to his Houſe or Lodging; and if he be arreſted in fo 
doing, the Court upon a Motion made to inform them of it, will ſet. 
the Party at Liberty, and puniſh him that arreſted him, if he did know 
he had a Suit depending here, and came hither to attend it; were it 
otherwiſe, it might be very miſchievous to the Party. 

E Vide Raym. 101. Where it is ſaid, That if a Man 12 Fa 
be arreſted in the Face of the Court, the Court has th pace of the Cn. 
Power to diſcharge him, but not otherwiſe. | 

F That Jurors that will have Privilege upon a Char- Privilege of Jurors 
ter of Exemption, ought to claim it in proper Per- >a 2 
ſon, but ſhall not have it in B. R. nor in Caſe 5 
where the King is Party without expreſs Words. Id. 113, 114. 
1 Leu. 19. = ns Ns 0 

G The King's Servants are privileged from Arreſts; Of the King's Ser- 
for that the King ſhall not be deprived of them rn 
without | ng Id. 152. 

H But they may be outlawed ; for that is for the zy! __ 
Advantage of the King. hid. | "Ry On 

1] An Attorney Copyholder is privileged from ſer- Of A : 
VINg as 8 hats from being 1 Id, holder. n 
180. See 1 Lev. 265. | | 

K But a Captain of the King's Guards is not ex- of Captain of the 
empt to ſerve the Lord of a Mannor as Reeve. I Lev. King's Guards. | 

233. | | | 
L The Wife of an Attorney of this Court, if ſhe of the Wife of an 
be arreſted, ought not to claim the Privilege of this Attorney. 
Court, not to put in Bail to the Action, as her 
Hulband may, if he be arreſted; but her Huſband muſt put in Bail for 
her, and for want thereof ſhe is to be committed to Priſon : Trin. 1650. 
Vol. IE 6 A | =D June 25. 


1 
| 
1 
; 
7 


458 Privilege. * 
une 28. B. &. For her Huſband is privileged only in regard of his per- 
. Ane upon the burt, and of that Tie which the Oli 
hath upon him in regard of his Relation to the Court, and fo it is only 
a perſonal Privilege annexed to his Perfon, and concerns not his Wife. 
wo In the Cafe between Ridly and Car, Paſch. 1656, 
Attorney abſenting B. S. It was ſaid by Glyn Chief Juſtice, and ſo ruled, 
for a Year, forfeits his That if an Attorney of this Court do abfent himſelf 
Privilege. for a Year from the Court, and gives no Attendance, 
Ree ht he doth by the new Rules forfeit his Privilege. 
Money attached in Monep was attached in London in the Hands of 
London in the Hands of an Attorney of this Court; he ſhall not have his 
aut 0e ene Writ of Privilege in this Caſe, becauſe the Plaintiff 
8 cannot follow his Attachment againſt him in the 
King's Bench, but only in the Court of London; and if this Court ſhould 
ſtay Proceedings in the Court of London, there would be a Failure of 
Juſtice. Alſo the very Writ of Privilege itſelf doth 
Alſo the Writ of imply as much; for after the ſetting forth of the 


* 
: 


A 


B 


a ene Privilege of this Court, and the ſuing of the De- 


3 fendant in another Court; it is thus, Quod ad om- 
nem ulteriorem proſecution? ſuperinde verſus pred, the Attorney ſuperſed, 
periculo incumbente, dicentes partibus predif® quod ad Curiam noftram 
coram nobis accedant ad juſtitiam ibidem in ea parte conſecuturam. ſi fibi 
viderint expedire ; fo that a foreign Attachment being a Matter not 


conuſable in the Courts of 7 there is no Reaſon that the _ 


Plaintiff ſhould be ſtopped 
Law he may proceed. 3 
| 3 An Act was made 7 Anne Reginæ, For preſerving 
— Hoees ck the Privileges of Ambaſſadors and other ene Mi- 
Miniſter or their dome- niſters of foreign Princes and States ; whereby it is 
— Servants, ſhall be enacted, at all Writs and Proceſs that ſhall at 
07 Dann. any Time be ſued or proſecuted, whereby the Per- 
"ſon of any Embaſſador or other publick Miniſter of 
any Foreign Prince ot State, or the Domeſtick Servant of any ſuch Em- 
baſſador or Miniſter, may de arreſted or impriſoned, or his Goods di- 
ſtrained, ſeized or attached, ſhall be adjudged to be void. 

ae That ſuch Perfon who ſhall fue forth ſuch Writ, 
_- all e and all Attorneys and Solicitors in ſuch Caſe, and 
aud Os, hd fall all Officers executing thereof, upon Conviction 
ſue out ſuch Writs. by the Confeſſion of the Party, or the Oath of one 
| or more credible Witneſs or Witneſſes, before the 
Lord Chancellor, Lord Keeper, the two Chief Juſtices, or any two of 
them, ſhall be deemed Violaters of of Law 1 1 and ſhall ſuffer 
., , ſuch Pains, Penalties and corporal Puniſhments, as 

n * they or a y two of them ſhall impoſe or inflict. 
No Bankrupt, who Mo Perſon within the Deſcription of the Statute 
is Sexyant to an Em- of 1 who puts himſelf in the Service of 


om proceeding in that Court where by 


r 2 any Embaflador, &c. ſhall have the Privilege of 


this Act. 
3 ; | J202 


C 


D 


E 


- 1 N Er a * K — a * * ER”; * 
N 5 : " 1 4 * - 8 * * * y 4 be. = » * 8 pd 1 "x FEY 0 a Ao: 3 F3 r 5 
5 * 0 * * * * R I Be * W 8 % > 3 YO PETERS * F * Fr n F R 
8 1 . 8 * I; . * EM 9 MET * 4 3 - 1 8 2 . PE: Tr IE N 8 * ; Gf 


C The 


Paivilege.. 


A  No2 80 Perſon ſhall be proſecuted upon this; Act, 
unleſs the Name of ſuch Servant be entered in the 


Office of one of tlie Principal Secretaries of State, 


and tranſmitted to the Sheriffs of London or Middle- 
ſex, and to be hung up in ſome publick Place in 


their Office, which all Perſons may reſort and take 


Copies of without Fee: This is declared to, be. a 
PPP ccc 
B There is an Act made 1 Fug. i. cap. 13. intituled, 


An A& for new Execution ta be ſued againſt any 
which 2 heroaſter be delivered out of Execution 


by Privilege of Parliament, and for the Diſcharge of 


fe out of whoſe Cuſtody ſuch Perſon ſhall be taken. 
9 i to the Convocation, and 
their Servants, ſhall have the ſame Privileges from 
Arreſts, as the Members which come to tlie Parlia- 


D Paivilege for Scholars in the Univerlity of Oxon, 


where to be allowed, and where not. Chanc. Rep. 


237, 258. | | = 
flere ſhall not be allowed to a Man, where 


tv 


his Wife is joined in the Action with him. Noy 68. 
F An A of Parliament was made, i2 & 13 . 3. 


cap. 3. Intituled, An Act for Preventing any Incon- 
þ 


: ventencids that mar x en by Privilege of P a- 


rant. Which ſes in Title Parliament. 


'G Alla, 2 Anne, it is by another Act enacted, That 
no Peer, or Member of the Houſe of Commons, 


ſhall have any Privilege of Parliament in any Suit 
for any Forteiture, Miſdemeanor, or Breach of 


* Truſt, in any Part of her Majeſty's Revenue, or 


459. 


The Servants to be 
regiified with a Secre- 
tary of State, and tranſ 
mitted to the Sheriffs. 


This is à publick Act: 


A new Execution ſhall 
be ſhed out againſt him 
diſcharged by Privilege 
of Parliament. 

I Jac. I, cap: 13. 

And the Priſon-keeper 
ſaved harmleſs. | 
8 The pſa 

; and their Scr- 
0 ſhall have the 
fame Privileges as Mem- 
bers of Patliament have: 

8 Y, 6; cap. I. 


Where Univerſity Pri- 
vileges are to be allow- 
ed, and where not. 


No Privilege where 
the Wife is joined in 
the Action. 


An Act for prevent- 
ing Inconveniencies by 
Privilege of Parliament. 


12613 M. 3. cap. 3. 


No Peer, or Com- 
moner, ſhall be privi- 
leged againſt the King. 


2 & 3 Ann. cap. 18. 


other Offiee or Place of Publiok Truſt; but the fame Praceſs and Pro- 
ceedings: ſhall be againſt them as are in the A& in Title Parliament. 


By an Act made 8 G. 7 W. 3. cap. 26. Intituled, 


An Act for the mare > ana Relief of Creditors in 
Cafe of Eſcapes, and Preventing of Abuſes in Pri- 
ſons, and pretended Privilege Plates ; the pretend- 
ed Privilege of White-Fryars, Savoy, Salisbury- 
Caurt, Ram-Alley, Mitre-Court, Fuller s- Renta, 


The pretended Privi- 
leges of White-Friars, 
Savoy, &c. taken away. 


8& . 3. cap. 26. 


Baldwin's-Gardens, 


Montague-Cloſe, the Minories, Mint, Clink, or Deadman's-Place, are 


taken away, and made ſubject to all Arreſts, &c. 
and Pꝛiſoners. | | 


See Title Pꝛiſon 


Vide the Act of 9 Geo. cap. 28. for taking away the pretended Pri- 
vilege of the Mint, and the Act of 11 Geo. cap. 22. for that of Wap- 


ping. 


In 


8 Pꝛuivilege. 
r In an Action Qui tam, an Attorney of the Com- A 
ee ee eee 

How far a Member of A Member of Parliament is privileged, as well B 
Parliament is privile- jn his Lands and Goods as in his Perſon: For be- 
ged. ing diſturbed in any of them, he is hindered in ſer- 

ving of the Kingdom, which is to be preferred be- 
3 fore all private Intereſt whatſoever: But now by 

12 & 13 M. 3. cap. 3. the Statute of 126.13 V. 3. cap. 4s All Parliament 
Privileges are particularly directed. Ben. 

How an Attorney of An Attorney of the rt of Common Pleas C 
3 mult plead his Pri. reads his Privilege; but doth not fay, prout patet 

Wd per Recordum, or that the Court of C. B. was held 
at Weſtminſter, but notwithſtanding held good: Becauſe they could 
ſend a Writ to the Chief Juſtice of the Common Bench, to certify to 
them, Whether he was an Attorney upon Record, or no: And as to 
the want of the Averment, That the Court was held at Weſtminſter, 
they ſaid it was as certainly deſcribed as poſſible; if not, they would 
intend it at Weſtminſter. 4 18 0 1 ge py | 

5 Divilege of the Cuſtos Brevium of the King's D 
of Glee He DT Beach Ties in the Common Pleas after Bail, 
ed in C.#. is2 good and held good; but not after 4 general Impar- 

ea, and where not. + lance. 3 Lev. 343- | 

 Serjeant ar Law is A Serjeaut at Law is ſuable in any Court in E 
* 1 er-, Furt in Weſtminſter-Hall, becauſe he hath no Privilege. 

2 Lev. 129. | 

What the Privilege of 2\vilege of Peers in Parliament, is from the F 

Peers in Parliament is. Teſte of the Writz and upon every Seſſion and 
Prorogation, twenty Days before, and twenty Days 
after every Seſſion. Hid. 

An Attorney ſhall have Although an 3 doth not practiſe, yet he G 
his Privilege, abo he ſhall have his Privilege ſo long as he continues an 
doch not Prackife. Attorney upon Record. Lutw. 1667. | 

From what Offices he An Attorney ſhall have his Writ of Privilege to H 
ſhall be excuſed, and excuſe him from all Offices, which require his per- 
R ſonal Attendance; as Churchwarden, Conſtable, 
Oc. but he ſhall not be excuſed from Offices which may be executed 
by Deputy. March 30. pl. 65. To diſcharge him from ſerving Con- 
ſtable. Cro. Car. 389. pl. 22. . 1 2 

: 3h: A4 Trtt of Privilege was grante the Court ] 
dacht in bis Hands, — of Common Pleas for — Attorney of chat Court, in 
Foreign Attachment. whoſe Hands Money was attach'd in London, upon 

a Foreign Attachment. 2 Leon. Caſe 190. 


. Of a Place. Pꝛivilege of a Place is not allowed where the 
| King is always abſent. 3 Salk. 92, 284- F 
After Imparlance. After a full Defence and ſpecial Imparlance, it 


has been a Queſtion whether the Party may plead 
Privilege. 3 Salk. 271. 


FR; 3 Where 
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| 5 v6” 
Peivilege. 4s ' 


A UGhere Privilege of the Court at Weſtm: ln Pleading g Drives 
Hall, and of Officers and Attorneys attending t | 
is. well. pleaded, and. where not. 2 Salk. 543,-544-.. 
3 Salk. 283. Carthew 363. 
5 A Perſon privileged by Record, pleading it and what cannot be t:2- 
producing his Writ of Privilege, it cannot be tra- verſed. 
verſed; but if one pleads:Privilege as a Clerk or 
Servant to another Perſon privileged, this may be 
traverſed and tried per pais. Skin. 521, 582. 2 Sal. 
5 
C & © Attorney of C. B. ſhall have his Privilege in Privilege on a Lu. 
an Action of Debt qui tam, & c. but not in an In- n, Cc. 
formation 'qui tam, &c. for Debt qui tan & c. is 
merely the Suit of the Party. Skin. 549. Conberb. 
319. 
D Pzivilege of Parliament does not extend to Of Parliament. 
Breaches of the Peace. Comberb. 49. 
E Attozneys Clerks, &*c. are not to be privileged, Attorneys. 
nor Attorneys themſelves when ſued jointly - with 
other Perſons.” Comberb. 6. 2. Salk. 545 25 
F Quere, If one who has left the Univerſity thall Univerſity. 
have the Privilege thereof for what he did as og 
tor there. Comberb. 179. 5} 85 
G Pꝛiivilege of an Attorney when Plaintiff cur. 
0 them n 55 
HA Philazer of B. R. arreſted per n was if. Filazer of B. x. 
charged on Common Bail; for he ought to be ſued ö 
by Bill 2 Salk. 544. 17 8 x 
I - But. an Attorney of C. B. ſued by Bill in B. R. Attorney. 
malt plead his Privilege, and can't be dilcharged: ON 
on 3 Ibid. 
K A Plea of Privilege as Attorney of & B. need S. pede Ag ili. 
not ſhew the Writ under Seal, nor a 7: enue, —_ 
where C. B. fits. © Ibid. 545. : 8 
L. A Bill can't be filed againſt a ivileg'd Perfon — a Bill to be 
in-the Vacation, de as 20 oon as he Court nd 
. __ r | 
On a voluntary coming in to rpnteſs an Indi&- Eundo & rede un lo. 


2 Oc. no Privi lege ras hook n allowed. 


Pilir countllo, See Felony. 
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BY 9 


Probate, what. 


the Executoꝛ to ſue, but without them he cannot. 


Fees for Probate of 
Wills. 


21 b. 8. cap. 5 . 


Where Probate of 
Wille, to be for Wages 
for Perſons Ao in his 


Majeſty's Docks. 


Probate of a Will 
ood Evidence on an 
aue, whether Execu- 
tor or no. 


An Executor arreſts 


before Probate, the Pro- 


bate afterwards makes 
the Arreſt good. 


What Evidence may 
be given upon a Probate 
of a Will, and what not. 


An Executor may re- 
leaſe, but 180 before 
Prebate. 


Probate, | 


(Adminidratozs. | 0 
Wills, 


See. 


bate is the proving of a Will in the A 
Spiritual Court; and thereupon Let⸗ 
ters Teffamentary are granted under 
the Seal ok the Court, which enables 


What Fees ought to be taken for the Probate of 5 
Wills, and the Penalty of taking more than is al- 
lowed by the Statute of 21 H. 8. cap. 

Where ſhall be the Probate of Wills of Perſons C 
W to whom Money for Wages or Work done 
in his Ma jeſty's Docks and Yarks ſhall be due. 
See Title Mills. 

Upan an Iſſue, whether the Doeralod made an D 
Executor or no, the Probate of the Will was ad- 
judged to be good Proak. 9 W. B. + 

An Executor arrefis.a Man before Probate of the E 
Will; Probate after the Arreft makes the Arreft 
good between the Parties, Plaintiff and Defendant: 
But it ſhall not prejudice a third Perfon, and make 
the Payment to him naught, which had been good, 
if it had not been for this Arreſt. 3 Lev. 57,58. 

Where a Probate of a Will is produced in Evi- F 
dence, the Defendant; cannot fay, That it was a 
forged Will, or that the Teſtator was Non Compos 
Mentis : But Evidence may be given, that the Seal 
was forged, and that there were Bona Notabilia. 

I Lev. 239. 

An Executor may releaſe before Probate, but G 

cannot ſue before it : Becauſe he muſt bring it into 


ay 9 Rep. 38. 4. 
A Witt 


A Oo lenny © re 


in the 
Spiritual Court: And a Will for Lands and Goods, p 
how. 


We be proved. See Title Prohibition. 
Che Proba robate of Wills for perſonal Things be- 


be proved ther Co 


E A Copy of a Wilt examined in the 


giſter-Book may be admitted. 
bate. Cartbew I 54. 


Bid. 458. 


* longs only and properly tothe Spiritual Court. 


That the Probate of Wills concerning 
- and no Goods, ought not to be proved in 
the 3 Court by Computtion ; though they 


Lands :. | 


D CAhere there are Lands and Goods in one intire 
Will, it is reaſonable to prove it intirely in the 
Spiritaal Court : And the Probate for Lands will 
not prejudice the Heir; for it ſhall not be any Evidence at the Common 


Law. Cro. Car. 395. 2 7. 396. . See Cro. Fac. 346. pl. 15. 337. 


e 


Office, where Lands are deviſed, cannot be given 
in Evidence upon a Trial, but it ought" to be the 
Original Will itfelf, if it be in the Office: But 
where the Original cannot be found, there the Re- 


F. An Executor may maintain Trover before Pro- 
G Mhere Caution is required before Probate. 


wi , . 8 443 be 5 the 
Probate of Wills for 
perſonal Things. 


Where for Lands 
be proved. * 


Where, when Lands 
and Goods are in one 
intire Will. : 


How a Will for Lands 
--= be proved upon a 


Action before Probate. 


Caution. 
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Aﬀton is removed out: of an Jnferfo2 
Court to a Superis2 Court, by Habeas 
Corpus, oz Certiorariz and if the Party 


H Pract is a Writ which lies where an 


who ſues out the Habeas Corpus, 82 


Certiorari, 


| Procedendo. 


See Bail. 


Procedend), what, 


doth not put in 


good Bail in Time, (where good Bail is required) then there 


the Habe as Corpus, oz Certiorari. 


4 15: oc CUrit to the Inferio2 Come to pzoceen Non Obſtante 


te 


Where 


* 
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If HabeasCoypnr be to here a; Cauſe by the Cuſtom of London is A 
remove 2 Cauſe ation” actionable, and will not bear an Action at the 


2 Common Law, if upon a Habeat Curpus, or Certio- 
cedendo will be ranied rari, brought to remove ſuch Cauſe: to this Court, 
to try it in Tonden. it doth ſo appear ta the Court; this Court will 
| a Procedendo to authorize the Court of London to 
in the Matter, Brevi de Haleat Carpus eis prius dieb“ G. 
deliberat” ad contrar' inde in aliquo non-obftante otherwiſe the Party 
that brought the Action would be without Remedy: Hill. 22 Car. B. R. 
Which the Law leaves no Man without, much leſs will hinder Juſtice 
to be done. "1204. 390: £3064 ben ene. 1 Fi ug | 298 C0 

„ Mae, On 2 Habeas Corpus a Procedende granted for 
ne Flee * 2 Woman Whore in London, by three Juſtices. 4 

LI 4 n Wine in Hit 35; 77 

Not granted after Rall After the Defendant hath filed Bail in this Court; © 


"a 7 


filed, or Iſſue joined. A Procedeudo ought not to be granted, much leſfſss 


Kklatter Iſſue is joined in the Cauſe: Paſcb. 23 Car. 
| B. R. For by accepting of the Bail the Plaintiff 
hath admitted of the Juriſdiction of the Court, and it is then too late 
to move for a Procedendo, much leſs after Iſſue joined, when the Cauſe 
is ready for a Trial. 5 © od yet N16. 
EO. - - It is not neceſſary that a Pracedendo do agree in B 
Fehn need! nor agree in Form with the Habeas Corpus, by which the Cauſe 
us. was removed into this Court; but it is ſufficient if 

it do agree in Matter and Subſtance with it: Trin. 
24 Car. B. R. That it may appear that it is to proceed in the ſame 
Cauſe that was removed. 8 1 
At the Defendant hath put in Bail in this Court, 
Bait be did i upon the Removal of e Caufe-birtwr-by (rv: 
the Court, a Procedendo rari, or Habeas Corpus cum Cauſa, if afterwards 
will be granted, the Bail be diſallowed by the Court, if the Defen- 
dant ſhall. upon a Rule given fox. that Purpoſe, and 
Notice thereof to him n, "refuſe to pe in better Bail, ſuch as the 
Court ſhall approve of, © **Procedentlo may de granted to the Plaintiff, 
to remove the Cauſe back again to try it where the Action was firſt 
laid : Mich. 24 Car. B. R. For difallowing of the Bail, makes the De- 
fendant to be in the ſame Condition as if he had put in no Bail; and 
until the Bail put in be filed, this Court is not poſſeſſed of the Cauſe 


fo as to proceed in it. 


How a Procedendo iz Ak 2 Certiorari, Habeas Corpus, &. c. to remove F 
to be. fond 9 aud 2 Cadſe;' be retuthed before a judge, the Jridge 
when, will give you u Rule thereupon to put in goor 
Bail by ſuch a Day; which if the Defendant upon 
the ſerving of his Attorney with a Copy of the Rule, doth not do, 
then the Judge will ſign 2 Warrant for a Proceileno. Alſo if the. 
Baif ſhall be put in at the Time. and chey do. noti prove good Bail, 
the Judge wilt grant a: Rule for better Bail to be put in by ſuch 2 
Day, or elſe to juſtify the Bail already put in, which if the 1 
ant 


* 35 
18 
-. 


< nes 2 
oy 


* 


* * 


A 


Cl 


B 


C 


3 


—— 


cedendo. | 

A Procedendo upon an Aid-Prayer in Dower, and © A Procedendo upon an 
a Judgment to recover Seiſin, and a Return of the A&Fr2yer in Dower. 
Writ of Seiſin. 4 Leon. Caſe 223. 


Motels and Mottedings 
in Law. 


Appearance. ) (Declaration. 
Bee Arreſt. Latitat. 
il. Reddidit ſe. 


LL legal Proceedings ought to take Com- How legal Proceed- 

2 Noo. me by original Writ or Indictment, nt Com- 

or by Information: 21 Car. B. R. or by | 

Bill of Middleſex or Latitat, which is the 

original Proceſs of this Court, and is in the Nature of an Original to 

caule . - 3 1 
Ik a Cæpi Corpus be returned in one Te e t muſt plead 

NA plead the next Term after the 2 e Cæpi 

Return, ſo that the Plaintiff may go to a Trial the 

ſame Term; and ſo it is, if the Defendant be brought 

into Court by a Haheas Corpus, or an Alias, or Pluries Habeas Corpus : 


Mich. 22 Car. B. R. Elſe there would be Delay in the Proceedings, 
which the Court will not permit. 


D Jfone be arreſted upon a Latitat in the King's _ How Bail muſt be put 


Bench, if the Cauſe of Action requires Special Bail in in B. K. 
he mult put them in, or be committed to the Mar- 

ſhal, but if he puts in Bail which are accepted by the Plaintiff or the 
Court, then he is delivered out of Cuſtody to his Bail, viz. traditur in 
Ballium; and the Bail may if they think the Priſoner will fly, reſei ze 
him, and bring him before a Judge, and render him in Diſcharge of 
his Bail; but it is otherwiſe when one is let to Bail by Mainpriſe, 
Nlainpriſe being only a Surety : And there is a great : 

Difference between Bail and Mainpriſe; for he that p73 ernoes berween 
is mainpriſed, is always faid to be at large, and go wk 

6 C 
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dant doth not do, the Judge will then alſo fign a Warrant for a Pro- 


455 Proceſs and oc eding in Law: 


at his own Liberty till the Day of Appearance: But is otherwiſe where 
a Man is let to Bail by the Court, for there he is always ſuppoſed to be 


pleafe; but a Surety cannot do ſo. Vide Cywel's Interp. verb. Mainpriſe. 


in the Ward and Cuſtody of his Bail, who may render him when they 


If Plaintiff be nonſuit, 
he cannot proceed on 
his old Declaration. 


Akter the Plaintiff is nonſuit, he * 4 is A 
Action again, but cannot proceed upon his old De- 
claration: Mich. 22 Car. B. R. For by the Nonſuit 


the Cauſe as to that Action is determined, and the 
Parties have no Day in Court; but he may put in the ſame Declaration 
again if he pleaſe, and proceed thereupon as upon a new Declaration; 
but the Court, if they ſee Cauſe, may ſet aſide either a Nonſuit or Ver- 
dict, and order a new Trial eicher with or without Coſts © © 
Where the Court will 


order a Repleader. 


dict, there may be by order of the Court a Replea- 
der. Mich. 2 25 ; B. E. 3 

Where the Court will f 5 

ſuperſede an Execution reverſe a Judgment given againſt him, and hath a 

that iſſued exroneoully. Siuperſedeas to ſtay Execution upon the Judgment 

directed to the Sheriff of that County where the 

Execution is to be done; and yet he is taken by 

the Sheriff by Virtue of an Execution taken out upon this Judgment 

before the Writ of Error brought, but not executed until after the Writ 


allowed and Srperſedeas ſued out: Now upon moving of the Court, 


* Where the Iſſue is not well joins&after 4 Ver- B 
e 


Mhere the Pefendamt brings a Writ of Error to C 


they will grant him a Writ of Syperſedeas to ſuperſede this Execution, 
Quia emanavit erronice. Mich. 22 Car. B. R. Vide Exroz. 


Bills of Middleſex iſſue 
to the Sheriffs of Midale- 
ſex, and Latitats to thoſe 
of all other Counties. 


Conſtable may execute 
a Warrant for good Be- 
haviour on a Sunday. 


Ven. fac. the firſt Pro- 
ceſs in all Indictments 
under Felony. 


Inferior Courts muſt 
ſet forth the Manner of 
Continuances. 


And their Proceed- 
ing muſt be formal, as 
in the Courts at Veſt- 
minſter. | 


well to be obſerved 


Bills of Middleſex are directed to the Sheriffs of D 
Middleſex, and Latitats (which are Recitals of the 
Bills of Middleſex, and Teſtatum upon it, viz. That 
the Defendant Latitat & diſcurrit in another Coun- 
ty) iſſue out to Sheriffs of all other Counties in 
England wherein Proceſs of Latitat doth lie. 


A KMlarrant directed to a Conſtable to take H. E 


to find Sureties for his good Behaviour, may be 
executed on a Sunday notwithſtanding the new 
Statute. Raym. 250, 251. 

In all Indictments for Treſpaſs and under Felony, F 
a Venire facias is the firſt Proceſs. Bid. 375. 


Inkerioꝛ Courts ought to ſet forth the Manner G 
of their Continuances upon their Proceſſes, and not 
to expreſs them generally. Trin. 24 Car. B. R. 

The Proceedings in inferior Courts ought - to be H 
as regular and formal as the Proceedings are in the 
Courts at Weſtminſter, and not to be entered onl 
in ſhort Notes : Paſch. 24 Car. B. R. Paſch. 1648. 
B. S. For Order, Forms and Clerkſhip ought as 
in inferior Courts of Record, as they are in ſupe- 


rior; and if the Entries, Proceedings and Judgments are not carefully 
and legally done, but are erroneous, this Court will reverſe them. 


3 It 
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A It one be arreſted by Proceſs of this Court, and ep; 
be thereupon in Cuſtody, and the Plaintiff do not Fu peg adn 1 
declare againſt him in two Terms after, the Defen- fendant may bediſcharg- 
dant may by the Rules of the Court be diſcharged en comumon Bail. 
upon Common Bail: Trin. 24 Car. B. R. For the E 
Court will preſume the Cauſe of Action is not very great, becauſe it is 
ſo long before he declares; and they are ſo tender of Liberty, that they 
will not keep the Defendant in Priſon to ſatisfy the Plaintiffs unrea- 


fonable Humour. 

B The Continuances in the Proceſs of this Court, When the Continu- 
are not uſually entered until the Judgment given in ac in AX. * 
the Cauſe proceeded in be entered: Mich. 1649. 
B. S. For till then is not the Record made perfect. 2 

C An Appearance will help a Miſcontinuance of Appearance helps a 
Proceſs, but not a Diſcontinuance of the Proceſs : Miſcontinuance, bur not 
9 Nov. 1650. B. S. For by the Diſcontinuance of 3 
the Proceſs the Cauſe is out of the Court, and can- 
not be recontinued by the Conſent of the Parties; 
but by the Miſcontinuance it is not ſo. 

D The bringing of a Writ of Error is a Continu- writ of Error is 2 
ance of the Action: 10 Feb. 1650. B. S. Hill. For Continuance. 
the Action is not determined by the Judgment, if | 
a Writ of Error be brought, but is ſtill . for the Judgment 
(it may be) may be reverſed, and ſo the Action remains as if Judgment 
881 —— yet given; becauſe the Party continues his Suit to overthrow 

ne Judgment. | 

E It a Cauſe be ordered to be ſpoken to in Court, If a Cauſe ordered to 
and to be put into the Paper of Cauſes for a certain t fh Paste of nor pur 
Day, and it be not put into the Paper of the Cauſes the Coure will not — 
at the Day appointed by. the Court, the Court will << in it. 
not proceed therein, but order the ſame to ſtand for 

the next Paper-day: Trin. 1650. B. S. For the Judges not ſeeing the 
Cauſe ſtand in the Paper, do not bring their Books to the Court, nor 
will conſider of the Cauſe before it comes on, as they do in thoſe 
Cauſes which are in the Paper. 

F Apon 2 Verdict or Demurrer (ſometimes) the Upon Verdict or De- 
Continuances in the Cauſe are not entered until af- —_— 
ter a Writ of Error brought: Paſcb. 1652. B. S. — Ew” 
For it is Time enough then to enter them. 

G Piſcontinuance of Proceſs is where one Proceſs What is a Miſconti- 
is uſed for another Proceſs, viz. a wrong Proceſs muance of Proceſs, and 
inſtead of a right: Trin. 1652. B. S. But a Diſcon- R 
tinuance of Proceſs is when there wants ſome Pro- 

1 ceſs to . Fa: Cauſe in Court from one Day to another. 

Where an Indebitatus a/ſumpſit or Quantum me- 
ruit is brought, the Beten Go Pls 1 
may move the Court, that upon his bringing in of ney into Courr upon an 
ſo much Money into Court; viz. what the Court #4itatus aſſumfif. 

: thinks fit; (which Money muſt be paid into Court, 

4 and 
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And how upon a and a Receipt taken for it, and pe 
Son Clerk of the Rules, before the Rule can he drawn 
4 & 5 Ann. up) the Plaintiff ſhall proceed for the reſt at his 
Peril. And if the Plaintiff refuſeth to accept the 
Money brought into Court, but goes on to Trial; then, if at the Trial 
he can prove no more due than the Money brought into Court, upon 
1 roducing of the Rule, the Court will order the Plaintiff to have the 
3 ney brought into Court, and the Jury to find a Verdict for the De- 


fendant: But if it ſhall appear that there was more due, then the Jury 
muſt give a Verdict for the Plaintiff, and the Court will order the Mo- 
ney paid into Court to be repaid to the Defendant, 

But now upon the Statute of 4 & 5 Anne, the A 


ny 2 * Defendant may pay the Principal, Intereſt and 
4 5 Ann. Charges upon a Bond, and the Court will ſtay Pro- 
ceedings. ä 


Where Proceſs is void. hen Proceſs is awarded out of a Court which B 
and where only void- hath not JIuriſdiction of the principal Cauſe, there 
_ it is coram non judice, and void; and if the Sheriff 

executes it, he is a Treſpaſſer; but otherwiſe if 
the Court hath Juriſdiction of the principal Cauſe; for there, if the 
Proceſs be miſconceived, it is only erroneous. 2 Leon. Caſe 112. fol. 89. 
1 Mhere Proceſs of this Court will not affect the C 
e Lands in Ireland, ſo as to ſequeſter them from a 
Contempt. Mod. Caſes in Law and Equity 124. 
Proceſs againſt a Com- The Old African Company indebted by Bond, D 
pany. convey their Effects to the New African Company, 
for Payment of the Debts due by the Old Com- 
pany 3 a Bill brought _ the New African Company only to ſub- F 
ject their Effects to this Debt, and ſaid in this Caſe that Proceſs againſt { 
a Company is by Diſtringas, not Subpæœna; and if they have no Effects N 
there is no way to compel them to appear. Skin. 85. % 

Proceſs of the Cora. . A Scire facias in the Nature of a Quo Warrants E bj 

es brought againſt the Sheriff amongſt other Parties, 
Proceſs ought to go to the Coroner for all. Vid. 91. 


P2oclamation. 


- 
* 


—_ { Kili Pꝛius. 


Roclamation is made by the Reeve at a 
Court-Baron, for any Perſan to tame in 
and claim a vacant Copphold, of which a 
Tenant ſince the laſt Court died ſeiſed. 


B The Lord may, without Cuſtom, ſeize the Copy- 


hold, until the Heir comes in to be admitted upon 
Proclamation made: But he cannot ſeize for a For- 
feiture, without a Cuſtom for it. 1 Lev. 63, 
Note, It is beſt to nominate in the Proclamation 
all the Lands, as they are named in the Copy, and 
not generally to be admitted to all his Anceſtor's 
Lands. hid. b 


D There is alſo a Writ of Proclamation which iſſues 


2 upon a Writ of Exigent, in order to an Out- 
wry. 

gt the later End of the Aſſizes, there uſed to be 
Proclamation made, that no more Records of Niſi 
Prius be put in to be tried at that Aſſizes after ſuch 


Morlamation. 


Proclamation, what. 


Where a Lord may 
ſeize a Copyhold with- 
out Cuftom. 


How to make Pro- 
clamation for the Heir 
to be admitted to Copy- 
hold Lands. 


A Proclamation up- 
on an Exigent. 


Proclamation made at 
the later End of the 
Aſſizes. 


Proclamation made, and that they ſhall not be received after; and all 
Perſons that are to attend their Trials, if the Records of Ni Prius 
to be tried be not then put in, may depart, and are bound to give no 


longer Attendance at that Aflizes : Paſch. 1652. B. 


S This is done 


when the Court perceives that there are as many Records put in as can 
conveniently be tried at that Aſſizes, that the People concerned might 


not attend upon their Cauſes in vain. 


F The King may make a Proclamation to his Sub- 


jects, Guoad terrorem Populi, to put them in fear of 


his Diſpleaſure ; but not upon any other certain 


What the King' m 
do by his 2 


tion. 


Pain; as Forfeiture of tlie Lands or Goods, or to undergo the Penalty 
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of 
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Daliſ. 20. pl. 10. 


of a Fine or Impriſonment: For no Proclamation can make a Law, 
but it may confirm and ratify an antient Law, but not change it. 


How the King's Pro- a the King muſt be plead- A 
clamation muſt be ed. Cro. Car. 180. pl. 5, 181. | 
pleaded. 
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Pꝛoftrt in Curia. 


See 


Profert in Curia, what. 


anſwer it. 


Upon Oath that the 
Indenture is loſt, the 
Court will make the 
Plaintiff produce his 
Counterpart, or grant 
an Imparlance, 


ſwear, that he never 
had a Counterpart. 


Party or Privy, or 
he who juſtifies under 
them, muſt Profert in 
Curia. 


A Stranger to a 
Deed may plead with- 
out a Profert is Curia. 


Pꝛokert in Curia. 


Declaration. ) ( Monſtrans. 
Indenture. (Pleas. 


Profert in Curia, to the 
Charges have a Copy of it; and until he hath, at his Requeſt 
and Charges, gotten a Copy of the Deed, he is not bound to 


So alſo if he will 


o - 
- 
= SS © 


„ 


239 7 


Pour: in Curia is, in Caſe where the Plain; B 


tiff declares upon a Deed, 02 the Defen- 
End that the other Party may at his own 


dant pleads a Deed, he muſt do it with a 


here a Man is to plead by Force of an Inden- C 
ture, which he will ſwear is bolt. the Court will 
compell the Plaintiff to produce his Counterpart, 
that the Defendant may plead it; or otherwiſe they 
will grant an Imparlance. Cro. Fac. 429. pl 5. 

So alſo it is, if he will ſwear that he never had D 
any Counterpart. . Fac, 429. 

When he who is Party or Privy in Eſtate or In- E 
tereſt, or he who juſtifies in the Right of him who 
is Party or Privy, pleads a Deed, although the 
Party privy claims but Part of the Original Eſtate, 
yet he muſt thew the Original Deed. 10 Rep. 
92. 4. 93. b. 5 

Where a Man is a Stranger to a Deed, and claims F 
nothing in it, nor doth any Thing in the Right of 
the Grantee, as Bailiff or Servant; there he may 
plead the Patent or Deed, without a Profert in 
Curia. 10 Rep. 93. 6. ö 

n 


2 


a . * 11 
* * 5 _—_ 
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Pꝛofert in Curia. 
A An Aſſignee of Commiſſioners of Bank need 
not ſhew the Bond; becauſe he comes in by Act 
of Law, and hath no Means to get it. Cro. Car. 


209. pl. 35. 3 
B So alſo Tenant by Statute, or Tenant in Dower, 
ſhall have Advantage of a Rent-Charge, without 
ſhewing the Deed. id. 

C The Court, in Caſe of a Fire, where the Evi- 
dences are burnt, may upon the General Iſſue, ſuffer 
the Party to give the Special Matter in Evidence. 
10 Rep. 92. 6. 

D No Advantage or Exceptions ſhall be taken for 
want of a Profert in Curia; but the Court ſhall 
give Judgment according to the very Right of the 
Cauſe, without regarding any ſuch Omiſſion and De- 
fe&, except the ſame be ſpecially and particularl 
ſet down, and ſhewn for Cauſe of Demurrer. 4 

5 Anne, cap. f 

E Aan may claim under a Deed for Uſes, with- 
out ſhewing of it. 
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Aſſignees of Com- 
miſſioners of 
may (ue a Bond wüh- 
out a Profert, and why. 


So alſo may Tenant 
by Statute or Dower, 
have Advantage of a 
Rent-Charge, without 
ſhewing of the Deed. 


Special Matter may 
be given in Evidence, 
in Caſe of a Fire. 


No Advantage to b 


"taken for want of a 


Profert in Curia, unleſs 
ſpecially ſhewn. 


4 © 5 Innz, 


A Man need not ew 
a Deed of Uſes; and 
why. 


F 1. Becauſe the Deed doth not belong to him (though he claims by 
it) but to the Covenantees, and he hath no Means to obtain it. 

2. Becauſe it is an Eſtate executed by the Statute of Uſes, ſo as the 
Party is in by Law; as Tenant in Dower, Tenant by Statute, &c. 
which have a Rent-Charge extended, and need not ſhew the Deed. 


Cro. Car. 441. pl. 12, 442. 


CG In Things executed, or Eſtates determined, there 
need not be any Profert in Curia. 3 Lev. 204, 205. 
1 A Condition not to aſſign without Licence, the 
Plaintiff pleads a Licence of the Leſſor, without a 
Profert in Curia; and upon a Demurrer adjudged, 


Where there is no 
need of a Prefert. 


Licence to aſſiga 2 
Leaſe, pleaded without 
a Profert. 


That the Plaintiff not claiming any Intereſt in rhe Houſe by the Deed of 
Licence but that the Licence is only collateral, and pleaded to excuſe the 


Forfeiture of the Leaſe, and is not like a Releaſe or 
Confirmation; (for they transfer the Right) therefore 
it ought not to be ſh2wn in Court. 6 Rep. 38. 4. 
When any Deed is ſhewn in Court, the Deed in 
Judgment of Law remains in Court all the Term 
wherein it is ſhewn; and if it be not denied, then 
at the End of the Term it is delivered to the Party 
whoſe it is. 5 Rep. 74, 75. 
K Although a Deed be inrolled in Court, you can- 
not plead 1t in the ſame 


the Deed : But if a Deed be pleaded and brought 


Releaſe or Confirma- 


tion cannot. 


Upon a Profert in Cu- 
ria, the Deed muſt re- 
main in Court All tne 
Term. 


If it be denied, and 


without a Profert of found not his Deed, ir 


muſt be damned. 


into Court, and it be denied, it ſhall remain in Court for ever; for if 


it be found Non eſt Fadtum, it ſhall be damned. 


5 Rep. 47. 6. 
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. + Uthere a Deed is ente of Record, it if Pace! 

r Deed © of the Plet; and if # appears thereby, chat the 

is Parcetof rhe Plea. Plaintiff hath f Cauſe 6 ri; He Eno have 
Judgment. 5 Mod. 5. See 1 Saund. 316 

| ben # Pröfert hic in Curia is neceſſary, and where not, of Letters 

Teſtanientary. Carth; 313. of WE 


— —_ — ——— 


Pꝛohibitton. 


Cotiſuitation. 
Courts, cc. 
Spiritual Court. 


See 


* a 


1 dbibttion in a Wſtit which nen to pꝛo- 4 
A Prohibition, whit. . hibit the Spiritual o2 Admiralty Coutts, 


£ - andother Jiiferſo) Courts, from mevdling 
with any Thing out of their Jurisdi#tons, oꝛ ff Wwhith they have 
not any Conuſance, and ſhall be direfed as well to the Parties 
as the Judge; and it it appears afterwatvs, that the Matter is 
deteritifnable in the Spiritual Court, then there Call gs out a 
Writ of Conſultation; 


A Prohibition will not be granted upon Motion g; 


D. Mer, granzed the laſt made the laſt Day of the Term; bur the Court will 
N ſometimes make a Rule to ſtay Proceedings until 
the next Term. 


A Prohibition can- In a Prohibition prayed to be directed to the (+ 
y 


——— Court of 2 to ſtay their Proceedings, upon 
| a Suggeſtion that they did hold Plea there, upon a 
Promiſe which was made inf, corps comitatus, and fo not triable there, 
but at the Common Law : It was faid by the Court, That the Surmiſe 
muſt be abſolute, that the Promiſe was made #nfhu corpus commtatus, 
and not, that if there was any Promiſe made, it was made infra corpres 
comitatus, for this is uncertain; for it appears not thereby whether there 
were any ſuch Promiſe made or no, and upon an uncertain Suggeſtion 
no Prohibition can be granted; for no Iſſue can be taken upon it, tho? 
it ſhould be falſe. Hill. 21 Car. B. R. 
A P2ohibitfon 


2 


3 | Pꝛohibition. # 473 
A 9A Prohibition was granted to the Admiralty, on- . 

hk. 4 that they 7 cauſed a Ship to v4 ar- ma is 
reſted on the Land within the Body of the County, teſted infra Corp. Com. 
Oc. Raym. 480, 596. | 
B This Court may by the Common Law grant a lr lies to the Admi- 
Prohibition to the Court of Admiralty to ſtay their ne i they ho 115 
Proceedings, if they hold Plea of any Matter, which Jurildickion g 
the Juriſdiction of that Court doth not extend unto: 
Mich. 22 Car. B. R. For this Court is to regulate all other Courts in 
their 8 and not to ſuffer them to uſurp Authority where 
they have none. | 3 
F That n0 mga lies to the Admiralty for . To : the 1. 
uing a Recognizance there taken by way of Stipu- 71 NO 
lation, againſt one that was Surety A —4 Natuce of en ng orator gan 
a Bail. Raym. 78. . 


D A Pꝛohibition doth lie in all Cauſes, wherein a Lies in all Cauſes 
| Habeas Corpus doth lie at the Common Law: Mich, wherein Habeas Corpus 
22Car. B. R. Fot this Court hath Power as well to r Canan Lan. 

ſee Juſtice done concerning a Man's Eſtate, as to 

his Perſon, OE: . 
E Although it be queſtionable, whether a Prohibi- The Court will grant 
tion do lie in the Caſe wherein it is moved for, yet 2 Prohibition in Caſes 
this Court will grant it; fo that the Parties concern- + gk lies S 
ed may appear here, and plead or demur, as they 

{hall be adviſed, to the Intent the Matter may come 6 

in Queſtion here and be decided, whether à Prohibition doth lie in the 
Caſe or not? But if it appear to the Court clearly, that a Prohibition 
doth not lie, the Court will not grant it: Micb. 22 Car. B. R. And if 
it ſnall appear to the Court that a Prohibition doth not lie, the Court 
will then grant a Conſultation, whereby the Party that was ſtopped in 
his Proceedings by the Prohibition, may now proceed in that Court, 
to which the Prohibition was directed. Aich. 22 Car. B. R. 
F That the granting Prohibitions is not a diſere- f. „atine of! 
2 of the Court, but ex merito juſtitiæ. ;; 5 . hs 

ym. 4, 92 


G @QUhhere theFrechold or the Power to grant an Of- It lies to the Spiritual 
fice, may come in Queſtion in the Spiritual Court, = Mig — in Gn 
1 a 8 * be granted. Id. 88. Vide poſtea. ſtion. 
r D. M. Knt. was ſued in the Eccleſiaſtical | 

Court by the Name of Sir 5 M. Knt. and Bart. elle Cr — | 
and he pleaded that he was only Knt. and not Pra difallowed 2 good. 
Bart. And the Court diſallowed the Plea, and Exchmmuniesden 
proceeded to Excommunication, and a Prohibition 
was granted. 14, 219. . | 8 
1 A Pꝛohibition may be granted to the Prerogative It lies to the Prero- 
Court to hinder them from granting Letters of Ad- gative Court to hinder 
miniſtration againſt the Law; or to hinder any _— Admini- 
other Proceedings, which are not conſonant to tlie * 
Common Law. Hill. 22 Car. B. R. 
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- If the Eccleſiaſti- | 


cal Courts proceed in a 
Method different from 
the Common Law, Pro- 
hibition lies to ſtop their 
Þrocetdings. 


Pꝛohibition. 
Tf the Common Law and the 
differ in the Way of their Proceedings, in Matter of 
Subſtance, and the Ecclefiaſtical Court will proceed 
according to the Courſe of their Law, this Court 


Spiritual Law do A 


their Proceedings : 


will grant a Prohibition to * : 
ings doubtful the 


Paſch. 22 Car. B. R. For in 


Common Law is to be preferred before the Spiritual Law, as being 
the more general Law, and more tending to the general Good of the 
People, and the Publick Peace of the Nation, and that which beſt ſuits 


with the Conſtitution of the Nation. 


For Churchwardens 
concerning their Ac- 
counts. 


For pulling down 
Seats in the Church. 


Granted on a Sug- 
ſtion that nothing 1s 
ue for Baptiſm, 


If the Spiritual Courts 


make an erroneous De- 
- cree in a Cauſe of which 
they have Cognizance, 
B. R. will not grant a 
Prohibition : Aliter, if 
they have no Conu:ance 
of it. 


None lies without a 
Suggeſtion. | 
Nor after Judgment. 


If an inferior Court 

oceed after a Cauſe 
1s removed, their Pro- 
ceedings are void. 


from them to the ſuperior Court: 


A Pꝛohibition for Churchwardens concerning B 

= Account of Rates gathered. 2 Lutw. 1027, 
e. 

Simile, concerning pulling down old, and ere&- C 
ing new Seats in the Church. Id. 1032, &c. 

A Suggeſtion that by the Law, &. no Perſon DP 
ought to pay any Sums for the Sacrament of Bap- 
tiſm againſt their Wills: Granted upon the Argu- 
ment. 14. 1030, &c. 

Where a Matter is properly determinable in the E 
Spiritual Court, if they make an errunecus Decree, 
this Court will not grant a Prohibition, but the 
Party grieved muſt appeal to the Delegates ; but if 
they decree a Matter which they have no Juriſ- 
diction of, this Court will grant a Prohibition to 
annul the Sentence. | 

No Prohibition to an inferior Court without a F 
Suggeſtion. 1 Lev. 258. | 

No Prohibition to inferior Courts after Judg- G 
ment. -2 Lev. 230% i 
Ik the Court of the Lord Mayor of London, or H 
other inferior Court, ſhall hold Plea of a Cauſe after 
it 1s removed into this Court by a Writ of Habeas 
Corpus or Certiorari, the Proceedings are abſolutely 
void, & coram nonFudice, the Matter being removed 
Trin. 25 Car. B. R. For aſter 


it is removed, they have no farther Conuſance of the Cauſe. Vide 


2 Lutw. 1023, 1026. 


It lies to any infe- 
rior Court that 
in a Cauſe out of their 
Juriſdiction. 


Jut is to keep all inferior Courts within their Bounds. 


Lies to inferior Court 
for not allowing a Plea. 


A Prohibition — granted out of this Court J 
to any other inferior Court that doth proceed in any 
Cauſe, which doth not lie within their Juriſdiction: 
Trin. 23 Car. B. R. For ſuch Proceeding is to exceed 
their Authority, which the Court will not ſuffer; 


On an — brought in an inferior Court, the k 
Defendant tendered a Plea there, That the Contract 
upon which the Action was brought, was made out 


of the Juriſdiction; and the Court there refuſed to allow it: And on 
Affidavit in B. R. of the ſaid Tender and Refuſal, this Court granted 
a Prohibition. Raym. 18g, A Þ20- 


Pꝛohibition 


A APꝛohlbition granted to the Court of the Cham- 
berlain of Cheſter; for that a Court of Equity cannot 
charge the Inheritance of a Man's Land with a Rent. 
Raym. 221. | 


B See where one was moved for to the Court of 


hancery upon the Stat. of 4 Hen. 4. cap. 23. ſed 
Adjournat. Id. 227. 

C The Defendant in the Court of Admiralty ma 
have a Prohibition to that Court after he hath Feor 
ed there, although he cannot have it to an inferior 
Court after he hath pleaded ; for an inferior Court 
doth not draw the Matter in Queſtion ad aliud exa- 
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Granted to the Court 
of the Chamberlain of 
Chefter. 


Prohibition moved 
for to the Court of 
Chancery. 

3 HY, 4. cap, 23. 


It lies for the Defen- 
dant in the Admiralty- 
Court after he hath 
pleaded, 


men, but doth proceed therein according to the Common Law; but the 
Court of Admiralty doth draw the Matter ad aliud examen, that is, to 
try it by the Civil Law: Trin. 23 Car. B. R. And therefore this Court 
will uſe their r at any Time to ſtay their Proceedings in the 
Admiralty, although the Defendant have by his incautelous pleading 
allowed their Juriſdiction; becauſe not only the Party that prays the 
Prohibition is injured by their Proceedings, but the Common Law it 
ſelf, which the Judges are bound to maintain. 

D It is not neceſſary for him that Libels in the Court 

of Admiralty, to ſhew in his Libel, that the Com- 
mon Law hath no juriſdiction of the Matter for 
which he libels; for that is taken for granted upon 
preferring his Libel; but he that prays a Prohibition 
to the Admiralty in this Court, muſt ſuggeſt ſomething, wherein in re- 
ſpe& of the Cauſe depending there, and for which he prays the Prohi- 
bition; that Court hath no juriſdiction of the Cauſe : Hill. 23 Car. B. R. 
For the Admiralty cannot determine, whether the Common Law has 
Juriſdiction or not, and therefore it would be a vain Allegation ; but 
this Court can judge of the Juriſdiction of the Courts of Common Law, 
and can determine whether other Courts do intrench upon their Juriſ- 
ditions, or not. 


He that prays a Pro- 
hibition to the Admi- 
ralty, muſt ſuggeſt thar 
that Court has no juriſ- 
diction of the Cauſe. 


Libel for Defamation 


E The Plaintiff ſuggeſted, that the Defendant libel- 
led for Defamation in the Court of the Arches, and 
that he was an Inhabitant in the Dioceſe of London, 
contra formam Statuti. 23 H. 8. c. 9. And it was 
doubted if a Prohibition would lie in that Caſe. 
Raym. 91, 92. 

F Adjudged, That a Prohibition lay to the Spiri- 
tual Court, becaule they refuſed to deliver a Copy of 
Articles: And they held, That the Stat. of 2 H. 5. 
c. 3. extends where the Proceedings in the Eccle- 


in the Courts of Arches, 
and Suggeſtion that the 
Party lived in the Dio- 
ceſe of London, It was 
doubted whether a Pro- 
hibition would lie. 

23 Y. 8. cap. 9. 

It lies to the Spiri- 
tual Court, for refuſi 
to deliver a Copy of 
Articles, 

2 D, 5. cap. 3. 


ſiaſtical Court are ex officio, as well as betwixt Party and Party; and that 
aà Prohibition lies for not delivering a Copy of a Libel in ſuch Caſe. 


G Ik the Court of Admiralty do hold Plea of any 
Matter which is not maritime, although the Thing 
were done upon the Sea, yet this Court will 
grant a Prohibition to ſtop their Proceedings: Hill. 
23 Car. B. R. For the Court of Admiralty hath only 


3 


It lies to the Admi- 
ralty for holding Plea of 
a Matter not maritime, 
though done upen the 
Sea. 


Juriſ- 


4% „„„ „%K - 


=” pꝛohibition. 


Juriſdiction in maritime Cauſes, viz. ſuch as only concern Sea-Affairs, 
and not of all Matters done at Sea, as Contracts, Properties, & c. the 
Trial whereof belongs to the CommonLaw only, and not totheAdmiralty. 


B. R. will grant a Pro- 
hibition though a Con- 
ſultation have been 

tanted in C. B. in the 
aine Cauſe. 


the Common Pleas, if they differ from them in Opinion. 


Ihe Court ought not 


to deny a Pronihition 
if there be cauſe for 
granting it. 


This Court will grant a Prohibition to the 
Admiralty if there be Cauſe for it, although a 
Conſultation hath been granted in the Court of 
Common Pleas in the ſame Cauſe : Hill. 23 Car. 
B. R. For this Court is not bound by the Rules of 

This Court ought not to deny the Party a Prohi- A 
bition that doth pray it, if there appear Cauſe for a 
Prohibition; for it is not a Thing Arbitrary, or ex 

ratia Curie to grant it, or not grant it: Hill. 23 Car. 


B. R. For to geny it were to deny Juſtice to the Party, in denying him 
the Benefit of the Common Law, which is every freeborn Engliſbman's 
Birthright, which he may challenge as his Right and Inheritance. 


Where Damages, Oc. 
in a Prohibition. 


Prohibition lies to 
the Spiritual Court af- 
ter Sentence given in 


When Damages and Coſts in a Prohibition, B 
3 Lev. 352. Concerning Dilapidations. Id. 412. 

A Pꝛohibition may be granted to the Spiritual C 
Court, after a Sentence given in the Cauſe in that 
Court, for which the Prohibition is prayed, if there 


we te be Cauſe ; but the Court will not do it, until they 
have heard Counſel ſpeak on both Sides to inform their Conſciences, 
although vefore a Sentence they uſe to grant it upon a bare Suggeſtion 
of the Party, if the Matter ſuggeſted will bear it. Tueſday, 45 2, 1650. 
B. S. and Paſch. 1652. B. S. For a Sentence in an Eccle aſfical Court 
is in the Nature of a Judgment given in the Common Law, and pre- 
ſumed to be given upon mature Deliberation ; and therefore this Court 


will not, but by good Advice, make a Sentence there given void, or 


hinder the Execution of it : So great Reſpe& doth this Court bear to the 


jadicial Proceedings of other Courts. 


Denied on Suggeſtion 
that Executor was ſued 
for double Damages for 
not ſetting out Tithes. 


Alſo on a Suit for a 
Legacy. 


To the Marches of 
Wales for ſuing there for 


a Legacy. 


Denied upon ſcanda- 
lous Words. 


Tithes. 
Words, 
Marriage. 


Mortuary. 


Directed to them or 
the Court, at Election. 


3 


A Pꝛohibition denied to the Spiritual Court, on D 
Suggeſtion that the Executor was ſued there for 
double Damages, for not ſetting out of Tithes : 
Raym. 95. | 

Simile upon a Suit there for a Legacy. Id. 123, E 

A Prohibition granted to the Court. of the F 
Marches of Wales at Ludlow, on ſuing there for a 
Legacy, contrary to their Inſtructions. Id. 191. 

See Prohibition denied upon ſcandalous Words, G 


2 Lut.1037, & c. 1039, 1043, 1053. 2Lev.49,63,66. 
Concerning Tithes, &c. 2 Lutw. 1043, &c. H 
1057, @*c. 1062, Gc. 1071. 
Concerning Words ſpoken. 3 Lev. 17, 18, 119, I 
137, 3350. 

Foz a Marriage. Id. 1059. To diſſolve a Mar- K 
riage. Id. 1075. 
Fo2 a Mortuary. Id. 1066, &c. L 

A Pꝛohibition directed to them, or the Court, at M 


Election. 1 Keb. 336. pl. 11. 
A Þ20- 


5 Pechibitten-. 
2 Pꝛohibition doth not lie to the Court of Ad. 
miralty in Caſes of Felony, which are to be tried 
there; yet if there be 
a Certiorari to remove th 


A 


Cauſe, this Court will grant 
e Cauſe hither: By Rolle Chief Juſtice, in De- 


+I; 4 
Lies not to the Ac: 
miralty in Caſes. of Fe“ 


lony iriable there. 


tbick's Caſe. 29 Octob. 1650. B. R. | Quere tamen, quia Curia ad- .. 


viſare wult. 61943050 Furt vt inf Lou 
B Trin. 1650. By the Court. If an Action be 
brought in an inferior Court, and the Defendant 
tenders a Plea there, and ſwears, that the 
within the Juriſdiction of the Court; if they 


. - 
" F#*? 


Court- will grant the Defendant a Prohibition to ſtay their Proceed 


SEE Bos £ 705 
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- 


in the Cauſe. Vide ante. 

CA pon a Modus decimandi ſugg 
will grant a Prohibition; but where the Suit in the 
Spiritual Court is Payment, or Non- pay ment of a 
Modus, this Court will not grant a Prolibition, be- 
cauſe that is a Matter triable there, which the other 
Un Aer ede 2e 

D But Note, If in a Prohibition upon a Modus, the 
Party who hatfi it granted, doth not within ſix Ka- 
lendar Months, bring two or more antient Witneſſes 
before a Judge of the Court where the Prohibition 
was granted, to prove his Suggeſtion upon Oath, 


Cauſe of AC 
refuſe this Plea, this 


1 een * 1 
eſted, this Court 


© # 


TH IND JOS 4 di bs * +\\8r 
Jo an infegior Court _ 
for refuling t eP! a. * 

2 2880 f 07 22 
Action is not 


* 
— 1 


iogs 


It lies on Suggeſtion 
of a Modus decimandi.bur 
not where the Suit is 
Payment or /Nou-paye.,. 
e 


= 


* a „ 
, Fi Jin 


(ks er dy 

What the Party muſt _ 
do who has a Prohibi- 
tion granted on a Me- 
dus. | 


a Conſultation ſhall be granted to authorize the Spiritual Court to pro- 


ceed Brevi de Probibitione non 0 
E It is a Rule, That a Prohibition ſhall not be 
granted where the Proceedings in the Eccleſiaſtical 
Court are not againſt the Law of the Land, nor the 
Liberty of the Subject. Cro. Fac. 431. 


F how to declare upon a Prohibition, and what 
Title to ſhew. Hob. 300, 301. _ 

G . No Prohibition ſhall go to the Court of Admi- 
ralty upon a Suit there for Mariners Wages ; becauſe 
they become due for their Labour done upon the 
Sea, and the Charter and Contract made upon the 
Land is only to aſcertain them. 3 Lev. 60. See 
the Stat. 4 & 5 Anne. | 3 

H A Prohibition ſhall not be granted to the Admi- 

ralty-Court to ſtay the Proceedings upon a Bond 

made beyond Sea, ſued there ; becauſe if the Wit- 
neſſes live beyond Sea, it may be examined there: 

Or it may be ſued at Common Law, at the Plain- 

tiff's Election. 3 Leon. Caſe 314. 1 
By the Stat. of 2 H. 5. cap. 3. it is enacted, 

That at what Time a Libel is grantable by Law, it 


hath 


Copy be not delivered u 
Vol, II. 


1 


be granted and delivered to the Party: And it 

been adjudged, That a Prohibition lies if a 

pon Demand. 3 Bulſt. 51. 
6 F 


ante. See the Stat. tempore Ed. 6. 


A Prohibition ſhalt 
not be grantsd where 


the Proceedings are not 


contrary to the Law; 


or the Privilege of ta- 


Subject. 
How to declare upon 
Prohibit ions. 8 
No Prohibition to 
the Admiralty-Court for 
Seamen's Wages. 


4 % Inn:. 


Nor to ſtay a Suit 
there upon a Foreign 
Bond, and why. 


It. may be ſued at 
Common Law. | 


A Libel 
delivered. - 


ought to be 
. 


(tibere 


"'s „„ iii vp 
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A Prohibition lies to 


ſtop, the proving of a 


Will as to 


to the Lands only 
void, 


aſtica 
Perſonal Eftate, and alſo for Lands; a Prohibition 
8 For all their Proceedings as to Lands are abſolutely . 
and coram non Fudice: But they may nevertheleſs proceed there 


Pꝛohlbition. n. 
UAhere chere is a Suit depending in the Eceleſi- A 
1 Court, © as to the proving of a Will for a 


be granted to ſtop their Proceedings there, as 


as to the Perſonal Eſtate; they having a Juriſdiction as to the one, and 


as to the other they have none. See Cro. Car. 14 nat di iz. 


How it is where a 


Will contains Lands 


and Goods, and is'con- 
troverted. 


Mhere a Will contains Lands and Goods, he B 


Court will not grant a Prohibition for the whole in 


the generality: But if in ſuch ſpecial Caſe it be al- 
ledged, That the Party who made the Will was 


Nin'Compos, a Prohibition ſhall there be granted 


for the Whole; but ſuch Prohibition is not to be granted in all Caſes 


where a Will contains in it a Diſpoſition both of Lands and G 


oods, for 


then it would hinder the Proceedings in the Eccleſiaſtical Court; and 


before a Probate be there, an Executor cannot bri 


nge an Action. CY. 


Fac. 346. pl. 15. 347. See Title Pꝛobate, and CY. Car. 395. pl. 7. 


396. 


A Prohibition lies to 
ſtop proving of a Will 
for Lands and Goods. 


and the Lands and Goods being mixed together in the Will, a Prohibi- 


But in the 6 Rep. 23. adjudged, That where a C 
Will concerns Lands and Goods, and the Validi 
of the Will, whether 0s or no, comes in Quel-. 
tion; which Matter is triable at the Common Law. 


tion ſhall go, and there ſhalt be no Conſultation to any Part until the 
Matter be tried at Law. Vide Salk. 55a. denied. Comberb. 46. 170. 


Property ſhall be tried 
at Law. 


The Court will grant 


a Prohibition, where the 


Spiritual Court refuſcs 


to admit the Proof of 
Payment of a Legacy. 


So where they will 


not admit the Proof of 
one Witneſs for the Pay- 
ment of Tithes. 


For not allowing the 


Proof of Payment by 
one Witneſs. 


Spiritual Court al- 
lows no Plea in Diſ- 
eharge of Tithes. 


Prohibition without 
pleading of it. 


| Rep. 158, 172. See Cro. Eliz. 88. 


Judges Refuſal is but Matter of Form: For the 


cAhere Property comes in Queſtion, a Prohi- D 
_ ſhall go in the Spiritual Court. 4 Leon. 
e 261. x oh | 


Ulhere the Judge of the Spiritual Court refuſes E. 
to admit the Proof of one Witneſs to the Payment 
of a Legacy, the Court of King's Bench will grant 
a Prohibition, although it be after Sentence. Show. 


The Party offered to prove Payment of Tithe- F 
Pigeons by one Witneſs, and they refuſed without 
two Witneſſes; and a Prohibition was granted. 
Cro. Eli. 666. pl. 20. Moore, Caſe 568. 

A Pꝛohibition was granted, becauſe Payment G 
proved by one Witneſs was diſallowed. Latch. 117. 


The Spiritual Court will not allow any Plea in x4 
Diſcharge of Tithes; and the Allegation of the 


. 
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Party may have a Prohibition before any ſuch Plea 
pleaded by him in Diſcharge of ſuch Tithes ; and 
the Refuſal is not traverſable. 2 Rep. 45. 4. Cro. 
Eliz, 511. pl. 36. 


: Upon 


Vuachibition. 
A Gpon a Suggeſtion of a Modus Decimandi, the 
Court will not grant a Prohibition, unleſs the Mo- 
dus be pleaded in the Spiritual Court, and difallow- 
ed there; becauſe that Court will allow a Modus: 


dus before they will grant a Prohibition. 
B A Suggeſtian of a Modes of four Shillings 
Annum was made, and the Proof was, That it was 
four Shillings and fix Pence: For that it appeared, 
that there were not any Tithes in Kind due; yet 
it is a Modus ſufficient to bar the Parſon of his Con- 
ſultation. Cro. Eliz. 819. pl. 13. J 72336 
In a Suit for Tithes in the Spiritual Court, the 
Defendant pleads, That the Plaintiff there was not 
lawful Incumbent, but one PE S. which Plea the 
Court difallowed, and a Prohibition. was granted. 
3 Leon. Cale 359. * TH 
D The Plaintiff in the Spiritual Court, Leſſee of a 
Parſon, may move for a Prohibition, where the De- 
fendant claims to be diſcharged by a former Leaſe : 
For they cannot meddle with the Trial of Leaſes, or 


- 


C 


Alſo the Court will require an Affidavit of a Mo- 
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Were the Court wil 
grant a Prohibition up- 
— Modus, and wheze 


per Ik a Modns be Found, 


though not that which 
is fuggeſted, yer it i- 


good enough, | 
SATETS. , 


A Prohibition gramed 
to the Spiritual Cdutt, 
where the Party plead- 
ed, That the Plaintiff 
was not lawful Incum- 
dent, but one J. &. 


- Where Plaintiff in ile 
. Spixizual Court may have 


a Prohibition: The Spi- 
ritual Court cannot iry 
Leaſes, or real Contract: . 


real Contracts, tho? * Juriſdiction of the Ori- 


ginal Cauſe, (viz. for Tithes.) Cro. Fac. 350. pl. 3. 
E There the Suit is for a Penſion, it being merely 
ſpiritual and triable in the Spiritual Court, no Pro- 
hibition ſhall be granted. Cro. Fac. 666. pl. 3. 
F A Poohibition may not be granted to an Inferior 
Court, to ſtop their Proceedings, in a Cauſe which 
is triable within their Juriſdiction, after that the De- 


No Prohibition to be 
granted to ſtay a Suit for 
a Penſion. 


No Prohibition to an 
Inferior Court in a 


Cauſe after Pleading. 


fendant hath allowed the Juriſdiction of the Court by pleading to the 
Action; for it is then too late to move for a Prohibition. 2 Lev. 230. 


G No Prohibition will lie at the Common Law up- 
on a Suit for the Word Whore, becauſe it is of Ec- 

_ clefiaſtical Cogniſance. 2 Lev. 63. 
H A Prohibition will not lie upon a Suit in the 
Spiritual Court by Huſband and Wife, for calling 
the Huſband Cuckeld: Becauſe the Words charge 


Will not lie upon 3 
Suit for the Word / hore. 


It lies not upon a 
Suit for calling of the 
Huſband Cuckold. 


the Wife with Incontinency, and therefore ſne ſhall have this in the 
Eccleſiaſtical Court to puniſh the Defamation that ſubjects her to Pe- 
nance in the Eccleſiaſtical Court; But if the Huſband had ſued ſolely, 
then the Prohibition would well have gone; becauſe he doth not in- 
cur ſuch Danger by the Speaking of the Words. 2 Lev. 66. 

1 Cuſtom alledged to repair a Chapel, and to be Cgom to reg; 
diſcharged of the Repair of the Pariſh Church, is Ceres u waar f. 
triable at the Common Law ; becauſe they cannot Common Law. : 
try Cuſtoms, their Law and our Law dittering in 
the Nature of Cuſtoms. 2 Lev. 102. 

K ACuſtom alledged in the Eccleſiaſtical Court, 
if denied, a Prohibition will go. 2 Lev. 103. 


A Prohibition will go 
upon a Cuſtom denied. 


Where 
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Too late to move for 
2 Prohibition after Sen- 


tence confirmed upon an 


Appeal of Delegates. | 


Pꝛohibition. 

There a Perſon had a Sentence for a Legacy, 4 
and upon an Appeal from it to the Delegates, the 
Sentence was confirmed, and Coſts: taxed: Now à 
Prohibition was prayed, upon a Suggeſtion that he 
lived in another Dioceſs; but the Court would not 


grant it, for having ſo long allowed the Juriſdiction of the Court, they 
came too late for the Prohibition. Co. Cay. 97. 2 Rall. Abr. 319. See 


3 Mod. 140, 141. 
No Prohibition after 
a Conſultation. 
50 Ed. z. cap. 4. 


A Preſcription that 
the Biſhop of V. and all 
his Farmers, have holden 
the Lands of the Manor 
of E. diſcharged from 
the Pay ment of Tithes, 


and held good. 


No Prohibition ſhall be allowed after a Conſulz B 
don dul gbd 38 KA g. n or 11 


A Suggeſtion that the Biſhop of V. and all his C 
Predeceſſors, Time, ec. held the Manor of E. for 
them, and all their Farmers, Tenants for Years, and 
at Will, diſcharged from the Payment of Tithes ; 
and held to be a good Preſcription for the Farmer, 
as well as if it had been the Biſhop himſelf; for the 


Leſſor being of Right diſcharged, his Leſſee ſhall be alſo diſcharged © 


againſt the Parſon : 


Moore, Caſe 844. 


Rut a Layman cannot 
preſcribe in a Non Deci- 
mando, 


Bounds of a Pariſh 
not triable there. | 


Lies where there are 
two Modus 't. 


Where they may try 
Matters of Law which 
come in incidentally. | 


Where both Laws 
have Conuſance, the 
Common Law takes 
Place. 


What Remedy where 


the Proceedings in the 
Spiritual Court are er- 
roneous. 


An Attachment lies 
for commencing of a 
new Suit, after a Prohi- 
birion granted. b 


Cro. Flix. 511. pl. 36. 512. And fo may any other: 

5 Spirituak Perſons may, but » Latvia cannot D 
preſcribe in a Non Decimando. Moore, Caſe 598, 
E a Pariſh ate! not triable there. 2 Lev. E 
we * Suit for a Modus inthe Eccleſiaſtical Court, F 


and another Modus pleaded a Prohibition lies, Bid. 


Although the Ecclefiaſtical Court may try Mat- G 


ters triable at Law, which come in incidentally, 
where the Principal is of Eccleſiaſtical Cogniſance; 


et they ſhall be prohibited, if they proceed upon 
Temporal Matters contrary to the Common Law. 
2 Lev. 64. | | 
Df Things whereof our Law and the Eccle- H 
ſiaſtical take Conuſance, we are only to rely upon 
our Law, and not upon the Eccleſiaſtical Law. 
March 84. | | 
Where the Eccleſiaſtical Court hath the ſole Co- x 
nuſance of the Cauſe, their Proceedings, although 
they be erroneous, are not examinable at the Com- 
mon Law, and no Prohibition lies; but the Reme- 


dy is by Appeal. March 92. pl. 152. 


A Man was ſued in the Spiritual Court for Tithe- K 
Milk; he alledges a Modus for the Field wherein 
the Cows went, and had a Prohibition; the Parſon 
begins a new Suit againſt him in the Spiritual Court 


for the ſame Matter, alledging only fewer Cows. The Party ſhewing 


all this Matter to the Court, 
Leon. 111., Caſe 151. 


4 2 — * 


moved for an Attachment, and had it. 


2 a pꝛohibition 


Prohibition. 


4A Pꝛohlbttion lies for Words of Heat, Which 


** not touch a Man in his Profeſſion. 2 Lev. 49. 

The Plaintiff in an Action upon a Prohibition 
5 thalt now recover his Coſts, by the Statute of 8 © 
3 W. 3. cap. 10. 


1 An Agreement between a Parſon 20 2 Parithio- f 


net to pay ſo much per Ann. for his Tithes during 
ſuch a Time, is a good Diſcharge for the Time, and 

4 good Compoſition to have a Prohibition” Upon. 
1 Leon. 151. Caſe 208. 

D De molendino de novo ereclo non jacer 'Probibitio. 

| — Jac. 429. 5. 7. 251 JN 

zohtbition granted to a Suit for a Legacy fo for 
"ml uſing Proof of Payment by one Witness, alitey 
in Probate of Ty” Salk. 347.  Comberks 160. 
T4254): 

G- Where Manter & the Suggeſtion does not ap- 
pear on the Eibel, Affidavit is neceſſary. 'Salk. 549. 

H And the Suggeſtion in the Caſe of Tythes muſt 
be proved within fix Kalendar Months from the 
19 e of the Prohibition. Vid. 55 4. 

Prohibition ſhall not go for a Modus or vchet 

| N Matter, unleſs pleaded below. Bid. 551. 

K A. lubſtracts Tythes in one Dioceſe, and removes 
into another, and being afterwards found in the 
firſt, is chere cited; &c. and Conſultation au rded, 
for Subſtraction of Tithes is local. 7bid. 549 

L A Pꝛohibition may be granted after Sentence, 
where the Cauſe is not of Spiritual Conuſance; 
aliter of citing one out of the Dioceſe. Salk. 548. 
Vide Cart bew 33, 34, 97, 142. 

M Dne having a preſcriptive Right to a Seat in a 
Church, may, if diſturbed, ſue in the Spiritual 
Court to have his Poſſeſſion = uieted. Salk. 551. 

N On a Suit there againſt the Vicar of S. for not 
performing of Divine Service in the Chapel of C. 
as bound by Cuſtom; a Prohibition denied. id. 
3550. 

O Pꝛohibition wicked to a Suit, for Solicitation 
of Chaſtity, .he having been convicted on an In- 
dictment of an Aſſault with an Intent to raviſh. 
Thid. 552. 

P  APdohibition lies to the Spiritual Court in any 
Suit for denying a Copy of the Libel, but not to 
the Admiralty. Bid. 553. 

Q And ſee where a Prohibition to the Admiralty 
denied, unleſs the Defendant wou'd appear and 
give Bail. TBId. 548. 


"VoL I 6 G 


"49 
Hear; 


Coſts to be recovers 


in an Action upon 3 
Prohibition. 


86 9 a. 3. cap. 1- 


An Agreement be- 
tween a Pariſhioner and 
Parſon for Tithes, is 

og Ground for 2 Pro- 
Ubitlon. 


A new erected Ali.! 


ſhall pax Tithes. 


On Refuſal of Prov: 
of Payment. 


te Po; ! 
WATTS FP 


Affidavit. 


Saw of the Sugzel- 


| pe. 


1441 4 
Maus. 
Citing out of the Dio- 
cele. 


Af.ex Sentence. 


To quiet the Poſſeſſion 
of a Sear. 


Denied on a Suir for 
not performing Div in: 
Service. 


After Conviction for 
the ſame Offence. 


Deny ing a Copy of 
the Libel. 


Where denied unleſs 
Pail given. 


Several 


Lies" for Words U 
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482 | Peobibieion. 
Where Prohibitions Several Prohibitions to the Spiritol.Conn for? A 
have been granted. taking Bail, for calling Knave, ! agairiſt- angulhing 
| Marriage, and Baſtardizing. Salk. 1547; 548. 
So do che Court of Honour om n thete: for 
Words. Ibid. 553. 
ToaCoun r of Equity: See 2 Prohibition granted to a Suit. in Equity, © 
fror Diſcovery. of Matters to make the Defendant ; 
nel forfeit his A Bid. 550. Fei Ini 12354 
ro the Court of Ex- And ſee a Motion and Argument for. a Prohibi- D 


Court of Honour. re 


_ tion to the Court of Exchequer, on an Attachment, 
if ſuedthence for pr — no in B. R. Lid. 55 1. 
For a Matter d It lies to tlie Conſiſto to ſtay a Suit E 


ble... thereby a Libel, for ern i8able at Com- 
I cs tele 
. So to the Ec urb to / ſtay t mi- F 
WN nation of the Validity of a Marriage after an 
Aaictment againſt the ; Huſband, for ma VIDE two 
Wives, and a Verdict and adzwent hereupon. 
5 | AF, i ci; Hoingede ol 0 
For Inceſt after the 1 on a Suit! thete for antulling a Marciage-ab G 
Death of the Panty. Inceſtuous, after the Death of i doe of the Parties. 
| Comberh. 200. Vide 356, 34S) uf in to; 
For locking up a Do on a Libel there for Jocking up a Chapel H 
Charel. where the Parſon had a Grant of 1010. per Hmnnum . 
for reading Prayers there. Salk, 93 
For Repair of a So on a Suit there for repairing a 2 Periſh Gn I 
Church. where the Party was chargeable to repair a Chapel 
which had Parochial Rights. Cumburb. 1 32, 4B. 
So to ſtay Suit as to an Examination relating to K 
the Office of Mafter of a Free-School, he ITE 
been once licens'd. Ibid. 324. 
For removinga Clian- So to ſtay a Suit in the Arches for removing a L. 
2 ane as not qualify d, he having been allow'd, 
Oc. hid. 305. 
To the Cinque Ports. It Thin to the Chancery Ch: of the ue * 
| | Ports, to ſtay a Suit Ba for 'Dilcovery of = 
= ſtom. hid. 261. 
To the Courts of So to a Chancery Court in Wales, to 8 a. Suit N 


For keeping a School. 


Grand Seſſions. there againſt one who lives out of their Juriſdiction, 
| | tho”: the Bill was for Diſcovery of a Deed: which 
concerned Lands within their Jutildation, Comberb. 
69. 
To the Court of Ad- * Sg to the Court of Admiralty on a Suit there O 
1 for a Stipulation made at Land, Did. 109, 110. 
The like. So to the Court of Adnuralty, where it has not P 


Original Juriſdiction, altho? a Queſtion ariſes which 
is proper for their Conuzance ; ſecus, where it has 
Original Juriſdiction, tho? a Queſtion ariſes not 
proper for them. 1bid. 462. 


2 It 


Publhibirton. 


A It lies not for ning one vat f the-Digceſt af- 
— wn pleaded.” Cums 105, 106. 


e of ago or Ocker Tiches by Cuſtom. 
Vid. 403, 40% dino? 
C. Noz for. Rees the Wife to the Hus- 
band, 5 oe ſhe is a Drunken, N F orfwoon 
\ 5 2 175 RAM 35e 
D 22 for a 7:2 ian Cuckold thotavent A that 
. figtifies his Wike is a Whore. id. 312. 
Manz fer calling one Rogue, Raſcal; Whore-Ma- 
1 and Son of an Old en, Aﬀflavit Bitch. 
ad. 286. 


F Mon for nene is a Ware Aiſter, and hath - 


had und now hath u Baſtard.” Had. 434. 


G Allo after a Conſultation for not proving the Sug- 


' geldion, it does not lie on the fame Libel. 1hid. 63. 
H The Spiritual Court cannot try a Mauus, except 
it be on a Payment or no Payment. Eid. 247. 
-] Jutiſdition of the Spiritual Court is not local, 
lau the Cauſe of the Action, but the 'Relideticy 
of the Perſon. Bid. 105, 106. 
de who occupies Land in tindther Dioceſe, is 
an {nhabitant-there, and chargeabie to Church Or- 
naments, GC. bid. 132 
L Uhete ſeveral join in a Suggeſtion. the Prohi- 
we -thall be joint, and the claration ſeveral. 
1bi 7. 
M Ses bf a 4 Prohibition ch Falbitationns Mari 
gi. Ibid. 72. 
N 0 ; Not, No Coſts are allowed i in a Prohibition. 
Ibid. 20. 


K 


O.  Suggeftion in the Spiritual Court, that the In- > 


habitants of an antient Tenement had fat in the 


firſt Seat of an Ifle till removed by the Biſhop; a a 
Prohibition was prayed as upon an Idle Cuſtom, - 


which they went to oy in We Spiritual Court, and 
denied. Skin. 7. 

P P2ohibition denied for want of an Affidavit, 
that a Plea was'refuſed in "the Eecleſiaſtical Court. 
id. 20. 

Q The Court-Chriſtian cites the Members of Cor- 
porations by their proper Names, though it pro- 
ceeds againſt them in their Politick Capacities, for 

| — uy has no Way to compel an Appearance, 
| 0 Perſonal Proceſs; and a Prohibition was 

4 upon a Citation. hid. 27, 28. 


4 2 7em0A that a Tfundred o —— + Mp 


After Plea, 


Diſcharge of Tithes. 
TOE 

For Words. 

Cuckold. 

For Words. 


The like. 


Ne ot after a . 
tation. 


Modus. 


Locality of Jurifdic- 
tion. 


With an Inhabitant 
as to ChurchOrnaments_ 


Joinder in Action. 


Marriage, 
Coſts. 


Seats in the Church. 


Affidavit. 


Corporations, 


2 
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After Sentence. 

What is a Prohibition 
after Sentence. 

Where it lies after 


Sentence. 


The like. 
Where not to the Ad- 


miralty. 


The like. 
The like. 
Super altum Mare, 
Diſtributions. »' 


Nortuary. 
Proctor's Fees. 
Marriage. 


For not providing 
Neceſſaries for the Com- 
munion. 


Annuity. 


Againſt a Suit to ba- 
ſtardize Iſſue. 


+ Ship on the Sea, altho che Coriyerſion was: on the 


Wo 4.3 p : 
” E * 
„ 5 N 
4 m +» 
id 4* 5 . 
* . . 
— * » 
1 - — A 
” * Lt 
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+ 


It lies after — — Eecleſiaſtical Se 
wits the Matter is not conuſable there, although 


you have allowed itheir Jurifdiftion by pleading, 
ec. Cumberb. 254, 463. 381k. 287, 2 


Note, A Prohibition granted before er, B 


but delivered after is a Prohibition after Sentence. 
| Comberb, 448. 5110 of EP 17110 E e 3111 ie bac 


It lies after Sentence on a — f for theſe C 


Words, vis. Mr. NM. is a Rogue, and will newer be 
good till three Feet under Ground; and I had ra- 


ther my Son ſhou'd make Hay en Sundays: than 


hear Mr. N. preach. bid. 233.6 1d) 
Abere it "lies to te Spiritual Court after, Sen. D 


It does not hs to abe Admiralty on a Suir n E 


Seamens \ Wages: >:ilhid.c 71. 190 
No! to ſtay a-: Suit there int the Maſter. GE A 1 


Ship, who had hipatheeated it Weg: neceſfary Re- II 


pairs, Gr. Lid. 1337. 1 3 9 20 1 
Noz to ſtay 2 Suit there for he Caption: of a G 


Land. Ibid. 444. +>: . 21; 10 
Sed Quære, Whethet it ought. to appear onithe H 
Libel that the Caption was'ſuper altum Mare, where 
the Defendant ſhews it by his Anſwer. Lid. 462. 
Quære, Where a Profiibition lies to the'Eccle- I 


| ſiaſtical Court on the Statute of Diſtributions. Eid 


15, 16. 
Orere, If it lies to ſtay a Suit in chat Court fo K 


- Mortuary. Bid. 166. 


Quare, If it lies to ſtay a Suit there for Proftor s L 


Fees: N 237. 4 1 

It ies not to ſta a Suit there for marrying 
one's Siſter's Baſtard. anghter. Lid. 3 56. : N 

Noꝛ to ſtay a Suit for not providing e N 
Wine at Eaſter, on a Suggeſtion 55 dhe Finken 
vught to do it. "Bhid., 961i 11 03 315 

Noz where the Bilhop libels far an Annuity, O 


and before his own Commiſſary. 1bid. 131. 


One married the Siſter of his former Wits, and P 
had three Children by her, the Huſband and Wife 
were | proceeded againſt in the Spiritual Court; 


one of the Children moved for a Prohibition that ſhe: might not be 
baſtardiſed in the Spiritual Court; Cauſe to be ſhewn why a Prohibi- 


tion ſhould not go. Skin. 37. 


Inceſtuous Marriage. 


Pꝛoceeding in the Spiritual Court againſt one Q 
for marrying his Brother's Daughter, and a Prohi- 


bition denied. Ibid. 
Poohibition 


2 


8 5 Sueden 3 485 
of Ppdhibttton thoved for tothe Chancery „Court "i For a Suit againſt one 
Lnge, upon a Suggeſtion that the en E 


Ponte frat is out of the Jurifdiction of the Dutch, 
tho? rne Honour of Ponte ar 4 ppears by the Cie 


to be holden of it, a or that the Defendants lived out of the Ju- 
riſdiction; Cauſe ordered to be ſhewn. 


B One excommunicated for not receiving the Sa- For refuſing a Plea, 


crament in his Pariſh Church in the City of Bri- 


12 after a Monition, pleaded in the Eccleſiaſti- 
cal Court, that he had received the Sacrament in the Country, and in 


/ his Pariſh Church there; ; which Plea they refuſed ; a Prohibition was 
granted. Skin. 101. 


Akter a Sentence and an Appeal brought, the Cove Sentence and an 
Court granted a Prohibition to the Prerogative bea. 
Court upon this Caſe; H. made M. his Executor, | 
and after I. became a Bankrupt; and after Examination ore tenus, 
that Court revoked the Probate, but it was adjudged that Bankruptcy 
is no Diſability, for the Teſtator's Eſtate is not liable e be aſligned by 
the Commiſſioners. Bid. 299. 


D A Pꝛohibition granted to ſuppreſs a Bowling- Nuſance. 
Green. Bid. 627. 
E Inſtances where Prohibitiens have been grant= In Civil and Cr: mi- 
edl in Cauſes Civil as well as Criminal. Bid. 629. nal Cafes. 
F here there is a Compoſition for Tithes, a Pro- Compoſition. 
hibition will lie there. Carthew 20. 3 
G Not granted for defamatory Words ſpoken in For Words. 
London. Ibid. 213. 
H In Error on a Libel for a Prohibition in a Suit Error. 
for Tithes, Variance aſſigned between the Libel 
and the Plea. Mod. Caſes in Lam and Equity 1, 2- 
The awarding Conſultation not only ſets aſide Conſultation. 
the Prohibition, but gives the Plaintiff in the Spi- | 
_ Court Leave to proceed there on his Libel. 
1bid. 3. 
K The alledging in the Declatation that the Plain- Contra formam probibi- 
tiff in the Spiritual Court had proceeded there, ue not material, but 
contra formam probibitionis is but a ſuppoſed Con- Venn oaly. 
tempt, and ſuggeſted only as a Ground for a Pro- 
| hibition. Tbid. 
L And the finding or not finding of fach Contempt 
is altogether immaterial. Had. 
M And if the Plaintiff here will have any Advan- Damages for proceed- 
tage of the Defendant's proceeding there after a . c probibitionem. 
Prohibition, this being Matter of Evidence, ſhould 


be proved at the Trial, and Damages inſiſted on 
for ſo doing. Ibid. | 
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486 Pꝛomiſe. 

V pon a Bond to deli- N Pꝛohibition to the Spiritual Court, the De- A 

N fendant having given a Bond to deliver a Will 
which he got out of that Court. Mod. Caſes in Law 
and Equity 327. | 

Cuſtom of London. On Motion for a Prohibition, the Court will B 

not take judicial Notice of a Cuſtom in London af- 

| ter Sentence. Did. 176. 

Matter dehors the And after Sentence in a Court of Civil Law, C 
Libel. nothing dehors, the Libel ſhall be admitted to. 
ground a Prohibition. Bid. 194. 

For Seats in a Church. A Mꝛohibition to the Spiritual Court on a Suit P 

there for Seats in a Church. Bid. 338. 
Viſitor of a College. On a Prohibition, a Queſtion who is the Viſitor E 
of Univerſity College in Oxon. Ibid. 367. 

Mariners Wages. On a Libel in the Admiralty for Mariners F 
Wages, a ſpecial Contract was ſuggeſted, but a 
Prohibition was denied. 1bid. 379. 

See a Prohibition to the Grand Seſſions in Wales, G 
for that the Defendant living in London, was ſer- 
ved with Proceſs out of that Court, and not ap- 
pearing thereon, his Lands were ſequeſtred. Bid. 


374. 


To the Grand Seſliggs. 


Pꝛomile. 


See (Allumplit. 
< Conſideration; 


Promiſe againſt a Promiſe, is a ſufficient H 
Ground for an Action. Cro. Eliz. 543. pl. 12. 
70g. pl. 22. 848, 849. 


A Promiſe againſt a 
Promiſe, is a good 
Ground for an Action. 


Pꝛook. 


(487) 


Mook. 


Ebidente. 
Jury. 


* 


A Roof is either in giving of Evidence to 
a Jury upon a Trial, o2 elſe upon Inter⸗ 
=. rogatozies, oꝛ by Copies of Reco2ds, 82 
Exemplifications of them. 


B Tk an ancient Deed which is enrolled, is to be 
given in Evidence at a Trial, if there be no mate- 
rial Thing obje&ed againſt it, it ſhall be admitted 
for good Evidence; but if the Iflue be upon Fac- 
tum or Non eft factum, there it muſt be proved per 
Teftes: Mich. 1649. B. S. For before a Deed can 

be enrolled, the Party to the Deed doth acknowle 

ſter of the Chancery, that the Deed to be inrolled 


Proof, Quid. 


Ancient Deed enrol- 
led, ſhall be admitted for 
Evidence: Burt if the 
Iſſue be whether there 
be ſuch a Deed or nor, 
it muſt be proved by 
Witneſſes. 


dge it before a Ma- 


is his Seed, and 


prays that it may be inrolled; and if the Deed be to be acknowledged 
there, or before a Judge of that Court where it is inrolled (which is a 
ſufficient Authority to inrol it) the Indorſement of the Inrolment upon 


the Deed is to be credited, becauſe it is made by a 
truſted for that Purpoſe. TY 

C @QUhere there are ten Grantors in a Deed, if any 

one of them acknowledges it before a Maſter in 
Chancery, or a Judge, it is a ſufficient Authority 
for the Gicer to inrol the ſame. | 

D A Pꝛoviſo in a Deed, which Proviſo goes in De- 

ſtruction of the Eſtate paſſed by the Deed, muſt be 
punctually proved Mich. 1649. B. S For the Law 
doth not favour Things which ſound in Deſtruction 
of Eſtates, but ſuch Things as tend to the Affirmance 
and Preſervation of them. See P1oviſo. 

E Ik a Place be named with an Alias, it is not ne- 
ceſſary upon a Trial to prove both the Names. B 
Rolle Chief Juſtice : Mich. 1650. B. S. Q, tamen, 
for Cr4wley, when he was Fuſtice, was of another 
Opinion, for he held both but one Name. 


3 


8 


known Officer in- 


Ten Grantors in 2 
Deed, if but one ac- 
knowledge it, it may 
be inrolled. 


Proviſo that deſtroys 
the Eſtate paſſed by the 
Deed, muſt be punctu- 
ally proved: 


A Place named with 
an Alias, both Names 


need not be proved. 


A Thing 


What Proof of the 
Continuance of a Thing 
will amount to a Pre- 


11 


How there may be 
Proof when a RecorSis 
loit. 


Pedot. 

A Thing which is proved to have been, and con- A 
tinued for ſo long Time as any one living can re- 
member, ſhall be preſumed to have been beyond 
the Memory of Man, and will be accounted a g 
Preſcription : Paſch. 1650. B. S. 11 Maii. Becauſe 
the contrary cannot be proved. 


Although 2 Rech of a Thing, or an ancient B 
Deed, be Joſt; yet if the Matter may be proved by 
good Evidence to a Jury, it is ſufficient Proof that 
there was ſuch a Record, or ſuch a Deed : For the 


Right doth not wholly depend upon. the Record or Deed, they being 
to make the Right more clearly appear; and to preſerve the Memory 


of it to Poſterity. 


Condition to pay Mo- 
ney upon Proof ; how 
the Proof to be. 


Penalty of rool. to 

y Money upon due 
Proof of a Breach, Proof 
at a Trial is good. 


To pay Money upon 
Proof; Proof at 
Trial is ſufficient. 


| Where Pro ſhall be 
in the ſame Mion. 


How to plead to bring 
in the Proof to be made. 


The Condition of a-Bond, was to pay Money C 
upon Proof as an Apprentice ſhould miſpend, How 
this Proof ſhall be made, whether upon à Trial, or 
how. Littw. 665. Vids Gold and Death. Hob. 91, 
& 217. Coo. Eli. 236. pl. 2. 923. pl. 55. Cro. 
Fac. 381, 488. pl. 8. 2 Keb. 289. pl. 16. 

e bind our ſelves in the Forfeiture of 1001. D 
to be paid upon due Proof of a Breach : Proof at 
the Trial will maintain an Action. Lutw. 441. 

Where upon an Aſſumꝑſit to pay fo much Money E 
upon Proof of Covin or Deceit, Proof at the Trial 
is ſufficient. 2 Leon. Caſe 273. Cro. Eliz. 205. 


pl. 40. 


Mhere Proof ſhall be in the fame Action. Cyo. F 
ac. 188. pl. 11. See Title Aﬀfons, Coo. Fac. 
488. pl. 8. 1 EINER | 
The Condition of a Bond was, That if ſuch G 
Lands were proved to be Parcel of the Manor of D. 
then the Plaintiff ſhall enjoy them. The Defen- 
dant ſays, That they were not proved to be Parcel 


of the Manor : And upon a Demurrer it was held, That he ſhould 
have pleaded that they were not Parcel of the Manor, fo as that Proof 


might have been made in the Action. Cro. Far. 232, pl. 12. 
e 


Proof of a Suggeſtion. 


— 


Foz Proof of a Suggeſtion, ite Cro. Car. 208. H 
pl. 3. and Title Suggeſtion. 3 


1 


pꝛoperty 


Moperty and Pꝛopꝛietoꝛ. = 
_ Replevin. 5 


Power to diſpoſe of his Eſtate as he Pi Lad. 4iſpo 
2 ſubjef only to the Laws of the 
Land. 


A \ N abſolute Pꝛopꝛietoꝛ hath an abſolute How an 1 * 


B There are three Manner of Properti es, viz. — Sorts of Pro- 
1. Abſolute. | 
2, Qualified. 


3. Poſſeſſory, as Pledges, &*c. 7 Rep. 17. b. 


C Mo Man hath an abſolute Property in any Thing Vers Natura. 
5 Fere Nature, ok ot _— 1 7 Rep. = b. | 
Moperty Qualified and Poſſefſory, a Man ma 
na 11 thoſe Things which . Nature 4 , ——_ ered * 
and this he may attain two Ways: | | 
E 1. By Induſtry and Ratione loci. Bid. 
F 2. By Taking or Taming of them, 7 Rep. 17. b. or by Hawks, Gc. 
FE buildin n 1er 14 
e that hath the at lies on both Sides of 
a 3 hath the Property of the Soil of the — of the Soil of ths | 
Highway in him, although the King hath the Pri- Highway. 
vilege for his People to paſs through it at their 
Pleaſures ; for the Law prefumes that the Way was at the firſt taken | 
out of the Lands of the Party that owns the Lands that lie upon both 1 
Sides of the Way: Nich. 22 Car. B. R. By Rolle, It ſeems it is called 
the King's Highway, becauſe of the Privilege that the King hath in it | 
for his People to paſs and repaſs through it, and not in reſpe& of any | 
Property he hath in the Soil itſelf; yet divers Lords of Manors do | 
claim the Soil as Part of their Waſte. | i 
. H He that hath the Goods of another Perſon deli- Delivery of Goods to 
vered unto him to keep, hath a ſpecial Property in ole © Toca! 
them, by Reaſon of the Delivery of them, and may _ 
Vol. II. | 6 1 maintain 


= * — —— — — 
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maintain an Action of Trover againſt a Stranger that ſhall take them 
out of his Poſſeſſion, or bring a Replevin for them, although they be 
not his own proper Goods: Hill. 22 Cur. B. S. Becauſe an Action doth 
lie againſt him to whom they are firſt delivered by him that did deli- 
ver them, if he ſhall not re-deliver them when he is demanded to do 
it; and therefore it is Reaſon. that he ſhould have a Property in them 
againſt all other Perſons whatſoe ver. 
J ISS Every Man (unleſs he hath forfeited it) hath a A 
Every Man hath a Property and Right which the Law allows him to 
Property .to defend E. defend his Life, Liberty, and Eſtate; and if it be 
ſtare. | violated, it gives an Action to redreſs the Injury, and 
puniſh the Wrong-doer. 
To transfer Proper To alter or transfer Men's Properties is not Ma- B 
eu age + —_—— /e, lum in ſe, but to violate Men's Properties is never 
lawful, but Mo in je. 1 49 535. N en 
Dan A Legatee of Goods hath -no Property in the C 
per in Gade bees Goods ey unto him before they . deliver- 
the Delivery, ed unto him by the Executor or Adminiſtrator : 
Mich. 23 Car. B. R. For the Property of them is 
not altered by the Will, ſo long as they are in the Poſſeſſion of the 
Executor or Adminiſtrator ; I it may be that there are not Aſſets to 
pay the Debts, and then the Delivery of them to the. Legatee would 
be a Devaſtavit in the Executor or Adminiſtrator. | 5 
Ik the Sea, or a River, ſhall by violent Incurſion, B 
If the Sca carry a- and breaking forth, carry away the Soil of one, in 


way the Soil by Vio- a 
at 36 great a Quantity, that he that had the Froperty 


have it. in the Soil, can know where his Land is, he 
have it; but if his Soil or Land be inſenſibly, or 

by little and little, waſted by the Sea or the River, he muſt loſe his 

Land: Paſch. 1650. B. & 11 Maii. Becauſe he cannot prove which is 


his Land. 9 5 | 
| Ik one to ſupport the Credit of a Bankrupt, will E. 
5 n ſuffer the Bankrupt to have his Goods in his Cuſto- 
Bankrupt ſhall be ac- dy, and make Uſe and diſpoſe of them, the Pro- 
counted his own. perty of the Goods ſhall be accounted to be in the 
Bankrupt ; and the other, upon a Trial for the Pro- 
perty of them, ſhall be judged to have loſt his Property in them: 
Paſch. 1751. B. S. 18 Apr. Becauſe by ſo doing he. was a Cauſe in 
Part that others were deceived by the 1 whoſe Credit he ſup- 
ported, and therefore he is juſty puniſhed for his fraudulent Dealing, 
to the Prejudice of others; alſo this ſhall be taken in the Eye of the 
Law to be a Fraud, there being no greater Badge of Fraud than Truſt. 
$i B. a Carrier, to whom Goods were delivered to F 
1 So Carrier who hath carry, was robbed of theſe Goods in his Journey; 
A 1-571 Tieſpafs, and the Felon was indicted for ſtealing of the Goods 
Cling 7 „ * = NIN and * good; 5 1 had 
and ſo m the Owner? A Poſſeſſory Property in them, and might brin 
e Treſpaſs 5 CEE indi& the Thief: And fo the 


3 Indictment 


Pꝛoperty and Pzoptietoz. 
of the Carrier or right 


Indictment is good for ſtealing of the Goods 
Owner. MKeilw. Rep. 39. 1 
A Ik l borrow Money and deliver Plate for the Se- 
curity of it, the genera] Property is in me; but the 


Bailee hath a ſpecial Intereſt in it till the Money is Thin 


paid. 2 Leon. Caſe 36. | | 

B There Property comes in queſtion in the Spiri- 
tual Court, a Prohibition lies. 4 Leon. Caſe 261. 

C @he Rector of a Pariſh-Church (if he hath read 
the thirty-nine Articles, which he muſt take Care 
to prove upon a Trial) ſhall be intended to be the 
Proprietor or Owner of the Tithes of the Pariſh, if 
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and where a Specia 
Property in the ſame 
g 


Where Property ſhall 
be tried. 


The Rector ſhall be 
intended to be Proprie- 
tor of the Tithes, till 
the Contrary appears. 


the Contrary be not ſhewn : Becauſe generally, and by the Law, Tithes 


do belong to the Rector. 

D In Replevin, the Defendant pleads Property in a 
Stranger, which is found accordingly ; he ſhall 
have a Return without a Suggeſtion, in the Nature 
of an Avowry : For it appears by the Verdict, that 
the Plaintiff hath no Property. 2 Lev. 92. 

E In Replevin, Property pleaded in a Stranger is 
good, either in Abatement or Bar; becauſe the 
Cattle not being the Plaintiff's, the Defendant ſhall 
have a Return: But it is naught in Treſpaſs, be- 
cauſe it amounts but to the General Iſſue. 2 Lev. 92. 
Carth. 398. 3 

F A Retorns Habendo ſhall be awarded in every 
Caſe where it appears that the Defendant was in 
Poſſeſſion of the Cattle, if they be delivered by 
Replevin. Cro. Fac. 519. 

G A Tenant hath not by Law any General Pro- 
oy in the Trees, but only a Special Property, 
ſo long as they remain Part of the F — * 
demiſed; but as ſoon as they are ſevered, his 
11 Rep. 82, 83. 

H there it doth not veſt till the actual Delivery 
of the Goods in Poſſeſſion. 3 Salk. 62. 

1 A Ban may have a Property in a Dog. bid. 
140. 

K Uhere tis altered by the Seizure of Goods in 
Execution. Bid. 159. 

L @here Property is in Queſtion the Juſtices of 
the Peace have no Juriſdiction. Bid. 217. 

M Ok the ſeveral Sorts of Property in Conies, Fiſh, 
and Deer, &*c. Ibid. 291. 

N Piꝛoperty of Goods pleaded in a Stranger, where 
well in Bar, and not in Abatement. Carth. 243. 

O After Judgment upon an Information of Seizure 
of Goods as forfeited, the Property is diveſted out 
of the firſt Owner. Ibid. 323. 


Where the Defen- 
dant pleads Property in 
a Stranger, he ſhall have 
a Return. 


Property in a Stran- 
ger is a good Plea in 

eplevin, in Bar, or 
Abatement, not in Trei- 
paſs ; and why. 


Where 2 Retorno Hae 
Sendo ſhall be awarded. 


What Property the 
Tenant hath in Trees, 


Property is gone, 


When 1t veſts. 
Dogs. 
Executions 


Juſtices of the Peace, 


Property in a Stra- 
ger. | 


Information. 


A Ban 


?! 
| 


Pleas of Dower, Afize of Novel Oiſſeifin, Allize of 


23 an has the Property of Things killed in his A 
Of Things Fere Ne- qyn Houſe Feræ Nature that are killed in his own 

r para Ground. Salk 356. e ; 
So one that has Liberd Piſcaria has in B 


n 3 Salk. 189, 21. 8 
rs. © © WMhat Property + Man has in Villeins and Ne- C 
Proper W Difference 10 Property, of Things having a D 

Difference 1n 1 rellce fen rty gs having a 

75 an 1 Exiſtence, and a Civil Exiſtence only. 

CCC 8991 8 
canton of Proper: leg Ee taking by Diſtreſs for Rent does not E 

W © confeſs Property, &. Vide Salk. 640. '1 


Pꝛoteſtion. 
See 8 


JRotettion fs a Writ tuen out of the Chan · F 
cery, which lies where a Man will paſs 
over the Sea in the King's Service; 


Protection, what. 


and by this Writ (when allowed in Court) he ſhall be quit of all 


Manner of Suits between him and any other 8 

arrein 
Peeſentment, and Attaints, until his Return into England; and 
then there muſt iſſue out a Reſununons againft him. 


To whom ihe Po- The Protection of this Court is allowed for any ; 
wa of B. K. is a. perſon who attends his own Buſineſs in this Court, 
: „ene by Virtoe of any Sunna from this 
Court. | | | | 
Granted for a Wi- The Protection of the Court of the King's H 
got liel Ten e Bench Was granted to protect a Witneſs, that was 
G to give Evidence againſt a Priſoner for the late Pro- 
tector, upon an Indictment of High reaſon. 
Outlawed Perſon'ftiall Mote, In the Caſe of one verſ. Bright: | 
not be protected. Vin. 1658. It was ſaid by Glyn, Chief Juſtice, 
That if one be outlawed, this Court will not pro- 
te& him from beifg taken upon the Outlawry, in coming and going 
3 rom 


A Jn an A/um np t, a Protection 3 the Great 


B 


a — ; " i 8 463; 


from the Court if it be upon Bufineſs which concerns not that Out- 


la for it is No;Reaſon-thathe out in Contempt of the 
Law fhbuld have any Protection by it. i G 


rotection 
STS 
r an Exi- 
gent, but not after a 
Capias Utlagatum exe- 
cuted. 


Seal was brought into Court. for that che Defendant tall is jp 
was in the Wars in Flanders u and it was allowed, 


though after an Exigent; but it ſhall not be allowed, 


aftex a Capi ee 3 Lev. 332. 
„King granted a Proteftion, to one of his A Protection plead- 
Debtors,. until he was ſatisfied his Debt; and upon 3. ed, ". the King's 


a Demurrer it wap * 4 that by. che Stabyte: 1 


25 Ed. g. c Protections are net 5 25 Eb. gi cap; 20. 
Fat none all 15 delay'd upon them; 185 dh 
arty ſhall anſwer, and * 2 8 5 red, That the 
Plaintiff ſhould d 
cution ſhall ſtay: 71 And ths, hers to judgment; and Exe: 
That when it came to Ex cut ion i0 ſtay. 
viſe, ſo a Reſpendess Oufer was s ee Gn le pi ont 
Fa 427. —— F * 7 
g t 1s; * 
197. the e D 
"Aiſa there ought to Yu a Cause N in 4. There ought to be 2 
waer ou the grating of it it. Bid. een e 
; "1 TH „ | > 
3 | a | 2. 7 
ren * 1 IT rn — m_ 
- Paobiſo in Deeds. 
SP +1 4 * 
; Al j I? 1 


See emule of « @rits. 
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pod 
Pꝛobilo in a Deed is a Condltizn in- 
ſerted into a Deed, upon the Perfoz- A Proviſo, what, 
mance whereof the Ualidity of the Deed 

.* . conſiſted; and ſometimes it is only a 
Covenant | 2 Jubi materiam. See the Loꝛd 8 


8 | een! | a 1. 


VV 2 Probilo 


* 


no Penalty is to it; this is a Condition, otherwiſe it is void: 


Eſtate ox Intereſt, 


*__— 


4 Povifo may be taken ſometimes, | 
The ſeveral Accepta- A Condition. A 
W | A Limitation. 

__ „ /A Covenant. 
Fox A Declaration. 


AForepriſe, ſecundum ſubjeddam materiam. 
Davis & — 3. SeePoph.27. 


n a Poviſo amounts to a Covenant in the Deed, B 
a Covenant in a Deed. when they are mutual Words of both Parties. See 


2 70. 
It always implies a A Pꝛopiſo al implies a Condition, if there C 
6 be not Words ſu — which may change it in- 
to a Covenant: Alſo it is a Rule, Jr 

an 


Proviſo is, that the Leſſee ſhall perform or not 
if a 


Penalty be annexed, aliter eſt. See Cro. Eliz. 248. vide 1 Lev. 155. 

I a Proviſo in a Deed be infiſted upon at a Trial D 
co, 2 Proviſo be in, to deſtroy the Deed in which it is, there muſt be 
TT. Proof, That the Thing provided to be 
be proved the or not done, was done, or was not done, 
DG > 3» according as the Proviſo directeth: Mich. 16 50. 
accordingly. B. S For the Law doth not favour the Deſtruc- 

| | tion of Deeds or Eſtates, but doth favour the 
Supporting and Maintenance thereof, as much as may ſtand with 
the Rules of Juſtice, and therefore doth require ſtri& Proof of Things, 
the doing or not doing whereof goes to the Deſtruction of the Eſtate. 
it makes a Conditional Eſtate or Intereſt, E 


it — mkeg onde ven) it muſt have theſe three ſeveral Qualities, 


t v 


1. It muſt not depend upon another Sentence, F 
— icipate thereof; but ſtand originally of 
J 
2. Jt muſt be the Words of the Bargainor, 
: l pull nforce the Bar 
» That it compullory to e e Bar- 
ge. Feoffor, &c. to © Lk an Act. 2 Rep. 
70. b, 


Where it makes a Co- cahere a Proviſo makes a Covenant. 2 Rep. Lord G 


"Om" Cromwell's Caſe, 70, 71, 72, &c. 


Where a Proviſo is, It is a Rule in Proviſoes, That where the Pro- H 
That the Leſſee ſhall do viſo is, that the Leſſee ſhall do, or not do fuch a 
or nee © ack o Thing, Thing, and no Penalty is to it, this is a Condition ; 

otherwiſe it is void. Cro. Elix. 248. ph 6. See 
Cro. Car. 128. pl. 3. 129. : 


Je 
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A Fa Proviſo be in the Negative, and makes a Where a Proviſo 
* L Common Law, it is a Condition. ® Condition. 
B pere a Proviſo is a Parcel of the Sentence, when it doth not 
which contains a Covenant, or abridgeth Parcel of * but 
the Covenant, there it doth not make a Condition, Pen. 

but an Exception. 4 Leon. fol. 73. See much of 

this Matter in fol. 70, 71, 72. 
C A Leaſe for Years, Proviſo that the Leſſee ſhall proviſo not to alien, 
not alien without Licence; 
without Licence, this is a Breach of the Condition. 
Oo. Elizz. 60. pl. 2. and fol. 330, 331. 


D A Leaſe for Life, Proviſo that he ſhall not take where à Proviſo ſhall 


the Profits; or a Leaſe for two Years, Proviſo that be void. 
he ſhall not occupy for one of the Years, is void. 
ey yy ln 
1 B. ſo many at ſuch a Rent, pro- 110 
File that B. fhall gather the Renta of the info C a: 
other Tenements mentioned in a Schedule, and pay Covenant. 
them cly , and ſhews, to what the Rents in 
the Schedule amounted, and the Defendant hath not paid them: And 
held, that this is not a Covenant, but merely a Condition annexed to 
the Eſtate, which determined by not colle&ing and paying the Rents. 
Cro. Car. 128. pl. 3. 129. 7151 | | 
F A Deviſe to a Son and Heir; provided, and 
upon Condition, That if he do not pay 20 l. per Ann. Where a Limitation. 
to B. then B. to enter : This is but a Limitation, 
and not a Condition : For if it were a Condition, it would be void ; 
becauſe no Perſon can.enter for the Condition broken in a Deviſe, but 
the Heir at Law ; and here the Eſtate is deviſed to him : And upon 
the Failure of Payment, then B. ſhall enter and have the Eſtate. And 
it is tantamount, as if he had deviſed the Lands to his eldeſt Son 
que he ſhould make Default of the Payment of the 20 L per Ann. 
Perla Caſe, 3 Rep. 21. 4. See Carter 171. And upon this Breach, 
or Nonperformance of this Limitation, the Deviſe to the Heir at Law 
ceaſes, and is veſted in B. without Entry or Claim. 
G A viſo will make an Eſtate to determine ere it makes 23 
though there be no Words in it, that it ſhall be xg; to ceaſe. 
e LID 
| 0 a ement to „amounts When it is a Cove- 
rl to a Chremane, —4 "= well ls upon it. nant. 
I Lev. 155. 2 Rep. 72. | | 
oviſo, That if he be minded to revoke and what a Proviſo to re- 
declare his Mind in Writing under Hand and Seal, voke i. 
he may revoke : This is perſonal in the Party who 
is to revoke, and cannot be forfeited by any Treaſon committed by 
him. N Lev. 279. See a good Caſe upon this Matter. Latch 24, 
25, Cc. 
2 How 


the Leſſee deviſes it 1 is a Con? 
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* Dow" a Proviſo to take Leaſes ſhalt: be 8500 od. A 
—3 where 2 and where not 5 2 hkre the Eſtate es 
paſſes by Tranſinuta. Tranſmutation of Poſſeſſion, and. where Tr 


ſteſſion, and f 
Wenge Ela Wy 7 = ee _ Lev. pag e 8 
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proviſo to make , f "telyen-/Uſcs are raiſed by Covenant, in Confide- B 
Leaſes, where void. ration of Pateraal Love to his Sons or Daughters 
and for Advancement” of his Blood; and after. 
there is-a Proviſo, That the Covenantor for gbod Cantes may make 4 
Leaſes for Tears; the Covenamor dannot make Leaſes for Years to his 
Sons or Daughters, or any of his Blood, or any other Perſon h; becanſe 
the Power to make Leaſes for Lars is*voll;\ When the, Indenture Was 
fealed ; for the Covenant upon ſucli gener Dos laderation cn faiſe (} 
an Uſe. I Rep. 176. 5. 11 IL T £7) 1 7/ 1} 12 : 2 10 2 
Note, If Ithe Uſest had been - limited por C 
And where not. Fine, Recovery or Feoffment, they ha bee been'good, 
beteecauſe off the'Trankmatatithy of dhe Eftate ; for 4 
thoſe Uſes ariſe withour Comſideratioaounu. 
2 5 
A ai ile the ſturb the other Uſes, or: not ſuffer the 'Execiitors 
© © Diſtutvatic * "his _ to carty away the Goods; that then 
EY 4s _ erm of ears to him, and che Uſes to t 
513A ' Heirs of his Body, ſhalliceaſe and be void. The 
Words of this Proviſo are ſufficient to ceaſe the.Uſe for ſixty Years: 
and alſo to the Heirs of his Body. 9 _— mm = 91.4. n What Act 1 
ſhall be a Diſturbance. Bid. CV i .noftifc:-: 
4 Probi of /itſclf-i Deed which: hath'not E 
2 is yo any perfect Sentence annexed to it, is neither 2 
nant, ton not Toer Condition or Covenant. Co. Eliz. 2 
Nein bak. : There it makes a Covenant and ere a Con- F 
DOF. > dition. 3 Salk. 102. 
* 1 5 Ot Trying Cauſe by Proviſo. i, 362. G 


1 7 Vide poſtea, Tile Trial.” 
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Purchaſe and Purchaloꝛz. 


Lands or Tenements, either by his own 
Aﬀ# oꝛ Agreement, 02 elſe by Gift, De- 


A Pins is a Title that a Man hath to 
viſe, &c. and not by Diſcent from any of 


Purchaſe, what. 


his Anceſto2s, o2 of his Couſins, but by his own Deed. Lit. Sect. 12. 


B An Alien cannot purchaſe Lands in England, be- 


An Alien cannot pur 


cauſe by this Means the Realm would be impo- chaſe, and why. 


veriſhed by tranſporting the Treaſure from hence 


into foreign Countries; and by putting thereby Part of the Lands of 
this Realm, that is to ſay, the Lands purchaſed by the Alien, under 
the Power of a foreign Prince : Paſch. 23 Car. B. R. For not only the 
Subjects Perſon, but his Eſtate alſo is in a Sort under the Power of his 


Prince. 
C Every Purchaſor ought at his Peril to take No- 
tice of the Eſtates and Charges, which are upon the 


Land which he Purchaſes ; for the Law preſumes, 


Every Purchaſor pur- 
chaſes at his own Peril. 


That no Man will purchaſe Lands without Advice of Counſel. 2 Lz9n. 


Caſe 89. 
D hat Judgments ſhall affect Purchaſors, and 
what not; ſee ſeveral Acts in Title Judgments. 
See the Statute of 4 & 5 V. & M. cap. 16. Intitu- 
led, An Ad to prevent Frauds by clandeſtine Mort- 
ages. See the Statute 3 & 4 V. & M. cap. 14. 
tituled, An AQ for Relief of Creditors againſt 
fraudulent Deviſes. See the Statute of 4 & 5 V. 
Al. cap. 20. For Docketting of Fudgments. See 
Title Deviſes, and Title Heir. 
E here an Eſtate comes to a Man from his An- 
ceſtors without Writing, that is a Diſcent : But 
where a Man takes any Thing from an Anceſtor, 
or any Perſon, by Deed, Will, or Gift only, and 
not as Heir at Law; that is a Purchaſe. 
F It is a Rule in Law, That when an Eſtate is 
limited to an Anceſtor for Life, the Word Hir 
after cannot be taken for a Word of Purchaſe. 
2 Lev. 60. 
Vol. II. 6 L 


What Judgments f:21: 
affect Purchaſors, and 
what not. 


See the ſeveral Statutes. 
4&5 . 4. cap. 15. 


3 4. 2 ꝙ. cap. 14. 
425 . MW, cap. 28. 


Tone Difference be- 
tween a Diſc at anda 
Purchaſe. 


The Word Heir can- 
not be taken for a Word 
of Purchaſe, where an 
Eſtate for Life is limit- 


ed to the Anceſtor. 


None 
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What Heir muſt take 
by Purchaſe. * 


An Infant ſhall not 
have his Age when he 
takes by Purchaſe, 


Where the Chancery 
will relieve Purchaſors 
of a Term againſt a 
Dormant Title. 


Deviſee for Payment 
of Debts ſells the Land, 
the Purchaſor 1s. nor 
bound to ſee the Money 
laid our. 


Remainder to the el- 
deſt Child, is a good 
Name of Purchaſe. 


Purchaſe and Purchaſoz. | 


None can take as Heir by Purchaſe which is not A 
a right Heir; nor by Diſcent, where the Eſtate was 
never executed in the Anceſtor. 2 Lev. 79, 
Mhere an Infant takes by Purchaſe, he ſhall be B 
bound by a Condition, without Notice. 2 Lev. 21. 
See Title Infant. ET FI 
The. Chancery will relieve the Purchaſor of a C 
Term againſt a Dormant Title, when Money hath 
been laid out upon Improvement. 2 Lev. 152. 
Land is deviſed for the Payment of Debts, and h 
the Deviſee is made Executor : The Purchaſor is 


ſafe in paying of his Money to the Deviſee, and 
is not obliged to ſee the Money applied for the 
Payment of the Debts. 


To a Man and his Wife for their Lives, Remain- E 
der to the Uſe of the eldeſt Child of his own Body 
in Tail; the Wife dies without Iſſue, he marries 
again and hath Iſſue a Daughter, and then a Son. 


Firſt Point, Whether eldeſt Child is a good Name of Purchaſe by Way 
of Remainder, he not being in eſſe? And held, That it was good; for a 
Perſon not in eſſe at firſt, may take a Remainder by Purchaſe, if he be 
in eſſe before the particular Eſtate ends: Alſo that the Remainder ſhall 
be in Abeiance until the Birth of the Child. 


Where one may take 
though not a compleat 
Heir. | 


Where the Heir ſhall 
take by Diſcent, and 
not by Purchaſe. 


Iſſue and Baſtard are 
both good Names of 
Purchaſe. | 


Purchaſor and Pur- 


e. 


a= againſt a Pur- 
Heir. 
The like. 
The like. 


An Heir, who is not ſo properly, and a compleat E 
Heir, may take as a Purchaſor by the Intent of the 
Parties. 2 Lev. 79. Per Hale. | 

A. ſeized of Lands, ex parte materna, deviſes 
them for ſixteen Years, for the Payment of his 
Debts, and after to J. S. who is Heir ex parte 
materna : J. &. ſhall take by Diſcent, and not by 
Purchaſe, 3 Lev. 127. 

Iſſue is a good Name of Purchaſe. Moore, Caſe 602, H 
So alſo is Baſtard. Thid. : 

Who is a Purchaſor, and what is a Purchaſe. I 
Mod. Caſes in Law and Equity 170, 176, 177. 

here a Perſon, knowing his own Title, does K 
not give Notice of it to a Purchaſor, he ſhall never 
ſet it up againſt the Purchaſe. Lid. 35. 

The Difference where the Heir takes by Pur- L 
chaſe, and where by Deſcent. 3 Salk. 392. | 

Where the Name Heirs is a Name of Purchaſe, M 
and not of Limitation. id. 5 

Where the Heir ſhall take by Purchaſe, where N 
by Deſcent, Carthew 273. 


3 


Quae eſt eadem. 


#Juſtifitation. 
Seed Pieds. 


U eſt eadem, inPleading, ſometimes ſuß - 
plies the want of a Traverſe. Que eft eadem, what. 


An a Clauſum fregit ſuch a Day, the Defendant Where Que eft eadem 

2 the Plaintiff's Licence to enter on the {ame 411 _ the * 
® 5 . b ; 1 1 

ay, and that virtute inde he entred ; he need not Treſpaſs, and where not. 


ay; Que eft eadem tranſgreſſio. 21 H. 7. fol. 39. 4. 

te 52. | 

q So in Treſpaſs for taking of Goods, if the Defendant juſtifies the 
ſame Day and Place. 11d. 

So in Treſpaſs and Battery, if the Defendant juſtifies that the ſame 
Day and Place the Plaintiff aſſaulted him, and that what Damages 
happened to him was of his own Wrong; this is good without Q 
eſt eadem tranſgreſſio; yet he doth not directly anſwer the Aſſault ſup- 
poſed by the Plaintiff, id. 

But where he juſtifies at another Day, or other Where it muſt be. 
Place, then he ought to ſay, Que eſt eadem. Ibid. 

A Fat laid to be Nov. 1. and a Juſtification nere good vito 
Nov. 2. Que eſt eadem, is good without a Traverſe, a — . 
the Day not being material; but it had been naught 
if the Day had been material. 1 Lev. 241. 

Juſtification in Treſpaſs Que eft eadem, with 2 Traverſe of the Place 
Traverſe of the Place, without a Traverſe of the wichour Traverſe of the 
Time, where good. 3 Lev. 227. 2 

Where _ eſt 4 reſiduum tranſgreſſion is L Se JA idem 
not good. utw. 1486. 17 5 | reſiduum tranſgreſſionꝰ as 

I a Treſpaſs be alledged 10 Nov. and Juſtifica- _ 
tion the 11th of Nov. yet if there be an Aver- Where a Juſtification 
ment of Que eſt eadem, it is good without a Tra- e 4 1 
verſe. Lutw. 1457. 

k Uhere you juſtify dio tempore in the Declara- Where you "juſtify 

tion, you need not to es. _ eſt eadem tranſpreſſio wats 2 * 
becauſe you agree with the Plaintiff in the Time " FEY 
and Place mentioned in his Declaration, and give an Anſwer to it. 
Mich. 5W. & M. B. R. 


Treſpaſs 


500 | Quaere. 
Where a Juſtification Treſpaſs and Aſſault ſuch a Day and Place: The A 
without Que eſt enden, is Defendant ſaith, That the ſame Day and Place he 
— arreſted the Plaintiff by a Warrant; and held good, 
without ſaying of Que eſt eadem iranſereſſo, becauſe the Defendant 
agrees with the Plaintiff, and anſwers him: But if he had juſtified at 
another Day or Place, then the Concluſion ought to be Que eſt eadem 
tranſgreſſio. Kitch. 237. e on 
6 Treſpaſs and Aſſault in London: The Defendant B 
and Tuſtification of put. juſtifies molliter manus impoſuit, to put him out of 
ting of him out of the Poſſeſſion of his Houſe in B. in Com. B. Que eſt ea- 
Poſſeſſion of his Houſe dem, &cc. and held a good Plea; becauſe the Juſtifi- 
n another County, Quæ YO n : 3 . 
eft eadem, &c. is g cation is local, viz. The maintaining of his Poſſeſ- 
ſion: But if it had been an Action of Battery, and 
Otherwiſe where the the Defendant had juſtified by reaſon of an Aſſault C 
Alion was Treſpaſs and in another County, and traverſed the County in the 
I Declaration, it had been ſtark naught ; becauſe the 
Action of Battery only, without the Juſtification of the Poſſeſſion of the 
Houſe, is perſonal and tranſitory; and if the Battery was committed 


at Tork, it was committed in London. Cro. El. 705. and 842. 


Quaere, 


One under Arreſt may NE that is under an Arreſt may not make D 

„ () an Obligation to the Plaintiff at whoſe 

the Plaintiff for his A ban, | 

pearance. Suit he was arreſted for his Appearance to 
his Action; Gr ogy 24Car. B. R. Paſch. 1648. B. 8. 

in Leach and Davies Caſe) becauſe if the Bond ſhould be ſued, the 

Defendant may plead the Statute of Hen. 6. thereunto. 

If Leſſee for Years cus Ik a Leſſee for Years cuts down Timber upon the E. 
down Timber, Trover Land let unto him, and carries it away from off 
anc; Converkion lies for the Ground, the Leſſor may well bring an Action 

of Trover and Converſion for the Timber; (Aich. 
24 Car. B. R.) becauſe immediately upon the Severance from the Free- 
hold, the Law caſts the Property on the Leſſor, which is called a gene- 
ral Property; but whilſt it ſtood the Leflee had a ſpecial Property for 
Shadow and Maſt, &c. for his Cattle, which being cut down, his ſpe- 
cial Property is gone, and only the general Property left. 

Whether à Fine leviez Vhether a Fine levied of Land ſhall extend to F 

of Land ſhall extend to à contingent Uſe of that Land. (Aich. 24 Car. B. R. 
8 contlngent Ut. In Thomas and Kemiſhes Caſe) It ſeems not, for the 


Uncertainty of the happening of it. 


2 Quare 


B here the Writ is ad preſentandum ad ectle- 


- ( 501 ) 


* on * 2 — . — 


Quare Jmpevit, 


A Uare Impedit is a Utit which lies where 
a Man hath an Advowſon, and the In⸗ 


| - cumbent dies, and another p2eſenteth 


Luare Impedit, what. 


his Clerk, oz diſturbs me to pꝛeſent, I ſhall have this (Urit. 


ſiam, it intends the Right of the Advowſon and 
Parſonage : But when the Title is to the Vicarage 


only, there is a ſpecial Writ ad preſentandum ad 


vicariam. Cro. Car. 74. pl. 3. Litt. Rep. 50. 


C The Plaintiff in his Count in a Quare Impedit, 


. muſt alledge a Preſentation in himſelf, or in thoſe 
from whom he claims, Vaugb. 7, 8, 17, 57. So 


How the Writ is ta 
be where it is brought 
for a Parſonage, and 
how for a Vicarage. 


How the Count to be. 


How the Defence to 


likewiſe muſt the Defendant, becauſe they are both be. 


Actors. Ibid. 7, 8, 57, 60. 


D Pou mult in your Count alſo ſhew a Diſtur- 


bance before the Writ brought. Hob. 199. 


A Diſturbance muſt 
be ſhewn in a Count u- 
on a Nuare Impedit be- 
fore the Writ brought. 


E Che Points to be enquired of in a Quare Impedit The Points to be er- 


by the Jury at a Trial. 


F Firſt, It the Church be full or void. 
Secondly, Tf full, then of whoſe Preſentation it is full. 


Thirdly, The Annual Value of the Church ; and 


this is not ex officio at Common Law, but by the 
Statute of Weſtm. 2. 6 Rep. 51. 4. 


y=_ of in a Quare 
pedit. 


Stat. Meſtm. 2. 


Fourthly, Sz tempus Semeſtre tranſivit after the Avoidance. 6 Rep. 49. 
The Tempus Sæmeſtre ſhall be ſix Calendar Months. 


6 Rep. 61. b. 62. 


The Tempus Semeſtre, 
how computed. # 


H Frowick in Xilw. 57. adds another Article, viz. Another alſo. 


For what Time the Church hath been full. See 


the Judgment in Quare Impedit there, and 6 C. Rep. Boſwell's Caſe. 


A Quare Impedit was brought againſt the Arch- 
biſhop, Biſhop and Clerk, and Proceſs continued 
until the Grand Diſtreſs returned, at which Day all 
the Defendants made Default; whereupon the 
Plaintiff made a Title to the Patronage to have a 
Writ to the Biſhop, and a Writ of Inquiry of Da- 
mages was awarded to inquire. 

Vol. II, 6 M 


udgment againft the 
Defendant Default 
after the Grand Diftreſs 
returned. 


A Writ of Iaquir 
awarded. 4 


Er 


Quare Impedit. 
BT Et de valore Eccleſia. 
— Et quantum temporis elabitur a tempore quo Eccles 
ſia illa incepit vacare. 
E ſit plena, nec ne. Mii 
Et fi fit ylena, Fant ad cu vel quorith pre ſentatianem Eccleſia illa 


exiſtit, & inqo f I, quan, bc. 

The Judgment. And all theſe Points were found upon the Writ B 
of Inquiry; and thereupon the Plaintiff hadJudg- 
ment to recover his Damages, and his Preſen 
Benl. 137, 138. Dyer 241. p. 48. 

For pleading in 2 Foz pleading in a Quare Impedit, and how to C 
Quare Impedit. take a Traverſe upon a Traverſe in pleading, ſee 

Hob. from fol. 101. to 105, And where to plead 
| the general Iſſue, fol. 103. | 

What Defendants and It is adviſeable in a Quare Impedit to name no D 
Diſturders. more than needs muſt; nor more Diſturbers than 

are likely to have reaſonable Titles. Hob. 320. 

How a Parſon muſt A Parſon cannot plead generally, but muſt ſay E 
plead. of whoſe Preſentation. Hob. 322. | 

The Writ muſt name A Quare Impedit brought againſt the Biſhop and F 
the Patron, or it mult Incumbent, without naming of the Patron, ſhall 
_ abate. 7 Rep. 25. b. 

Nonſuit or Diſconti- Ik the Plaintiff after Appearance in a Quare Im- G 
nuanceafterAppearance, yef;t be nonſuited, it is peremptory : Becauſe the 
. Defendant upon a Title made (whereby he becomes 

Actor) ſhall have a Writ to the Biſhop : So likewiſe 
in caſe of a Diſcontinuance. 7 Rep. 27. b. Salk. 539. 

How the Writs are tio Ik the Archbiſhop of Canterbury be Plaintiff in a H 
be — » here the Quare Impedit, the Writ muſt be awarded to the 
Plana U® Archbiſhop of Tork So where the Archbiſhop of 

York is Plaintiff, it muſt be awarded to the Arch- 
biſhop of Canterbury. Show. Rep. 329, 330. 


For Quare Impedit:,&e. Ste Boſwell's Cale, 6 Rep. Fol. 48 to 53. I 
for Quare Impedits, and Uſurpations, Admiſſions, 
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A 


Inſtitutions and Inductions. 7 
How to count in a here a Man ſhews a precedent Right, and then R 
Luare Impedit. alledges a Preſentation in purſuance to that Right, 


it need ft to be alledged to be tempare pacis : But where no Title is 
alledged, fo that the Prefentation only makes the Title, there it muſt 
be ſaid to be tempore pacis. 1 Mod. 230. a 3 
G us There are two Judgments in a Quare Imped:: : 
in eB Ore That the PR ot baue 2 Wiit 9 the 
Biſhop; and this is the final Judgment that goes to 
the Right between the Parties, and is the Judgment at the Common 
Law: The other Judgment is to be given fœ Damages, ſince the Sta- 
Weſtm. 2. cap. 3. tute of eff 2. cap. 5. after the Points of the 
Writ are inquired into, which Judgment is not to 
be given, but at the Inſtance of the Party. 1 Mod. 254, 255. 


2 


The 


* 


RA 


Quatre Impedit. 
Plaintiff in a Quare Impedit muſt recover by 
" 15 Strength, S by the Defendant's Weak- 
neſs. An, _q —__wTT 
| e King or a common Perſon in a Ouare 
Inpedit ſets forth a Title, which is no more than a 
bare Suggeſtion, he ſhall not then forſake his own 


and endeavour to deſtroy the Defendant's Title. 
Vaugh. 61. 
C @TAhere in a Quare Impedit a Title appears to the 


King upon the Record, the Court will award a 
Writ for the King; aliter where the Title appears 
to the King upon Evidence. Moore, Caſe 1214. 

D In all Quare Impedits the Defendant may tra- 
verſe the Preſentation alledged by the Phinnff, if 
the Matter of Fa& will bear it; but the Defendant 
muſt not deny the Preſentation alledged, where 
there was a Preſentation. Vaugh. 16, 17. 

E here the Preſentation, arid not the Seiſin in 
Groſs, or Appendancy, is traverſable. Yaugh. 10, 
11, 12, 13. And where the Seiſin in Groſs or Ap- 
pendancy is traverſable. Lid. 12. 

F It was faid by the Counſel, That in a Quare Im- 
pedit the Preſentment ought always to be alledged 
in him who hath the abſolute Inheritance, and not 
in any other. Co. Eliz. 518. 

G @Qhere a Preſentment is alledged in the Grantor 
and Grantee, the Preſentment in the Grantor is 
only traverſable, for that is the Principal. C79. El. 
ar! pl. 44. See 5 Rep. 97. 4. 98. 2. 

H A double Uſurpation ſhall bind the King that he 
may not have a Quare Impedit; for the King as to 
the Advowſon hath no greater Privilege than a 
common Perfon. Cyo. Fac. 53, 54 But afterwards 
this Judgment was reverſed for this Cauſe, and ad- 
judged, That two or three Uſurpations gains not 
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How the Plaintiff mut 


recover. 5 


Where. the Plaintiff 
Mall not forſake his ow2 
Title to deſtroy the De- 
fendantꝰ⁊. 


Where the Court will 
award 2 Wrir for th⸗ 
King, and waere not. 


Where the Prefer: 2- 
tion may be traverſed, 
where not. 


Where in Groſs is tra- 
verſable, and where not. 


The Preſentmeut to 
de alledged in him HO 
hath the Inheritance. 


Where the Preſent- 
ment is only traverfade. 


A double Uſurpation 
ſhall bind the King, and 
why. 


But afterwards ad- 
judged, that it Should 
not. 


ſuch a Poſſeſſion upon him, but that he may preſent upon Avoidance, 


or may grant it. Co. Fac. 123. pl. d. 
1 Alurpations {hall bind the Biſhop who ſuffers 
them, not his Succeſſors. Co. Fac. 623. pl. 6. 


K There the Parſon, Patron and Ordinary are 
ſued, and the Ordinary diſclaims, and the Parſon 
lofeth by Default, the Plaintiff ſhall have Judgment 


Aa Uſurpation ſhal! 
bind the Biſhop who 
ſuffers it, not his Suc- 
ceſſor. 


Judgment with ac: 


EXECULTO. 


to recover his Preſentation, and a Writ to the Biſhop to remove him, 
with a ceſſet executio, until the Plea is determined between the Plain- 


tiff and Patron. Yaugh. 6. 


I. The Clerk is not bound to ſhew the Biſhop his 


Orders, but the Biſhop may examine him upon 
Oath, whether he hath Orders, or not; and as to 


The Clerk not bound 
to her his Orders. 


2 
(b 


Where the Biſhop can- 
not refuſe a Clerk. 


What traverſable. 


is an Admiſſion, 


Plenarty. 


How to declare. 


Counter Plea. 


Incumbent. 


Pleadings. 


Jointenants. 


Compoſition. 


Prerogative Turn. 


Seiſin. 


How far a Non-denial 


"- . * . 1 
. 2 1 ** 2 
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I-Sulfgiency; the 
ſion 


nial. 1 Leon. Cale 312. | 

In a 2 Impedit the Seiſin is not traverſa- A 
ble, but the Preſentment. Skin. 6579 __ -- 

The conſtant Courſe in a 1 nib Impedit is to al- B 
ledge Seiſin generally; the Time of Seiſin is im- 
material, and if it be not material the not denying 
of it is no Admiſſion, for Non-denial is only an 
Admiſſion of Things materially alledged. Lid. 660. 

Plenarty is no good Plea therein to bar the C 
King's Right. Mod. Caſes in Law and Equity 8. 

A Quare Impedit is a poſſeſſory Action in which D 
the Plaintiff muſt always declare upon his Poſſeſ- 
lion. 3 Salk. 293. | | 

The Biſhop can never counterplead the Plaintiff's E. 
Title without making a Title to himſelf, either as 
Patron or by Lapſe, for otherwiſe he hath nothing 
to grant Inſtitution. Mid. 

Df the Plea of an Incumbent in a Quare Impe- F 

Where the pleading a Quare Impedit was held G 
not to be good. Carthew 312. | 

In a Quare Impedit the Plaintiff declares on an H 
Agreement by Indenture between Jointenants to 
preſent by Turns. Salk. 43. 

And ſee how a Compoſition or Agreement to 1 


_ preſent by Turns may be made. Szlk. 44. 


Jn Caſe of a prerogative Turn the Writ is ge- K 
neral que ad noſtram ſpetat” donationem. Ibid. 


59. 
'Tis ſufficient to lay a Seiſin tempore pacis tem- L 
pore Domini Regis. Ibid. 561. 
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Quaſhing.of Judidments, 
Dꝛders, &c. 


AT his Court hath Authority to quaſh Orders B. K. 
of Seſſions, . indictments Gc. abe O 
made in inferior Courts, or before Juſtices 

of the Peace, or other Commiſſioners, if there be Cauſe; that is if 

they be defective in Matter or Form. (Mich. 22 Cur. 1. B. R.) Ta 

quaſh comes of the French Word Cafſer, which ſig- of the 
nifies to break in Pieces, to cancel, deftroy, make wol. 
null or void. But this quaſhing is but by Favour 

of the Court ; for the Court is not tied ex officig to , a _ — 22 

do it, but may leave the Party to plead unto them, ments, S * 
and to take Advantage of the Infufficiency of them 
by pleading to them, as in many Caſes they uſe to do, although they 
know the Indictments to be inſufficient, viz. where the Indictment 1s 
for ſome Offence much prejudicial to the Commonwealth. 

B Tn the Cafe of Wells and Wells (Hill. 1658. Do So A Sheriff cannot move 
it was faid Ghn Chief Juſtice, That a Sheriff that to quaſh an ill Return. 
makes an ill Return cannot move to quaſh it, tho* 
it was made upon a Miſtake; but muſt make a bet- 
ter, or elſe he is to be amerced. See Title Refcous. | 

C An Indictment may be quaſh'd for falſe Latin, Reaſons for quaſhing 
or for having in it inſenfiBie Words, or Engliſh © Indictment. 
Words, or for Defe& in the Form of it. Trin. 23 

D "The Court will quaſh Banent of Hader For 

The Court will not q; an Indictment of ietment Os FOICHI 
Forcible Entry after a Verdict found upon the In- Eniry e * 
dictment againſt the Defendant, before hearing of 
both the Parties concerned in the Cauſe. ( Mich. 23 Car. B. R.) For 
the Court hath regard to Verdicts, and will not make them fruitleſs 
wirhout very good Cauſe ſhewn, OOTY. 4 bo 3 

E The Court will not quaſh an Information for a The Court will not 
Fault in the Body of it, but will leave the Defen- 200m pagy of 
dant to demur unto jt, if he believe it to be inſuf- it; but Defendant mutt 
ficient; but it is otherwiſe of an Indi&ment.'(Paſch. emun. 
1650. B. S. 24 Maiz.) It ſeems it is becauſe Infor- 
mations are uſually preferred for greater Offences 

than Indictments, and upon more folemn Advice. 
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uaſh In- 
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In what a Man may 


plead a Que Eſte. 
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. 
| tail, or for Life, or Years, becauſe no 
Man can have his Eſtate : For if Tenant in 


Tail grants Totum Statum, this is good during his Life only, and tlie 
Grantee may plead this, and aver the Life of the Tenant in Tail; 
but he cannot plead it by a Que Eſtate. 1 Rep. 46. 4. 


Not for a Thing in 
groſs. ' 

Nor without ſhewing 
of the Deed. 


A Que Efate in the 
Leſſee, which ſhould 
have been in the Lord. 


Nene but Tenant in 
Fee can preſcribe in a 


Que Eftate. 


A Copyholder cannot 
preſcribe in a Que Eſtate. 


A Que Eſtate cannot 
be pleaded for a Thing 
that lies in Grant, but 
by Inducement. 


When, where and how 
a Que Eſtate is to be 
VR. = © 


A ue Eſtate not to 
be in a Leſſee for Years. 


Fol. 4. to fol. 20. a. 


A Pan cannot preſcribe in a Que Eſtate for a B 
Thing in groſs. Cyo. El. 763. pl. 1. Cro. Fac. 67 7705 5. 

Aan cannot ſhew a Que Eſtate without ſhew- C 
ing the Deed how he came by it. Co. Fac. 673. pl. 5. 


Lut w. 8 1. A Que Eſtate was alledged in the Leſſee, D 
which ſhould have been, That the Lord in Fee of 
the Manor, and all thoſe whoſe Eſtates he hath, 
have Time out of Mind had Common for their Te- 
nants and Farmers, &c. and therefore it was ill. 
No Perſon can preſcribe in a 2 Eſtate, but E 
Tenant in Fee-ſimple. Goldsþ. 198. 


A Copyholder cannot preſcribe in a Que Eſtate. F 
5 Mod. 206. Cond totaly: 

It is not ſufficient to plead a Que Eſtate of a G 
Thing which lies in Grant, unleſs it be by Induce- 
ment only. Carter 32. 2 Mod. 144. See 10 Rep. 59. b. 

When, where and how, a Que Eſtate is to be H 
pleaded. 3 Lev. 19. and where not. Keilw. from 

Preſcription by a Tenant, who is Leſſee for I 
Years, in a Que Eſtate, is naught. Lut. 81, and | 


how it ought to be. 1hid. Note, The Reaſon wh y a Que Eſtate of a 


Term cannot be pleaded, is, becauſe a Term cannot be gained by Diſ- 
ſeifin, as a Fee ma 


Aſlignments. 


How it may be plead- 
ed in a Stranger. 


y; nor by Occupancy as a Freehold ; but by meſne 


d Ban may plead a Que Eſtate in a Stranger, K 
becauſe he cannot know 8 Title : But he cont 
3 plea 


B 


plead a Que Eſtate in himſelf, or thoſe under whom he claims; for 
there he muſt ſet forth _ meſne Aſſignments. 1 Lev. 190. 
A Covenant upon a Leaſe made by the Queen to : idle 
A. B. and makes a Title to the Reverſion of the Due Ela in 4 Tater in 
Term by divers meſne Conveyances, and brings another is good. 
the Term to the Defendant by a Que Eſtate he hath 
by divers meſne Conveyances : Here the pleading of a Que Eſtate in a 
erm in another Perſon, under which he doth claim, but' is a Stranger, 
is good; becauſe he is not privy to the Eſtate and Conveyance of a 
Stranger: But to plead a Que Eſtate in himſelf in a Term, or in ano- 
ther under whom he 3 i not good. 1 ON I 9. 
n cannot cri a Que Eſtate of a 
„ Toll &c. but ep a Ma- 4 7 a ” — 
nor to which theſe are Appendant. 2 Mod. 144 but not an Advowſon. 
C AThing that lies in Grant cannot be claimed by A Thing that lies in 
a Que Eſtate directly by itſelf, but it may be claim- . A N wet! 9 
ed as appurtenant to a Manor by a Que Eſtate in direct -- 7 +" ied 
the Manor, 1 Mod. 232. 2 Keb. 311. pl. 17. 
D In caſe of a Common or Rent, which paſſes by Where a Que Efxre 
Deed only: If the Plaintiff ſhew a Que Eſtate, he — 
muſt produce the Grant of it; but need not where tion. 4 
he preſcribes for a Way : Becauſe it is but a Con- 
veyarice to the Action, which is grounded upon the Diſturbange done 
to the Poſſeſſion. 3 Mod. 52. Cro. Car. 575. | 
E Though the Plaintiff in Debt for Rent may plead Traverſe. - 
a Que Eſtate in the Defendant generally, without 
ſhewing how; yet where a Man claims under a Que Eſtate, there 
he ought to ſhew the ſeveral Aſſignments, for the Detendant may tra- 
verſe any of them. Skin. 303. 1 x 
F In Replevin the Defendant avows, the Plaintiff Tit in Replevin. 
replies in Bar to the Avowry, and ſays, that King 
ames was ſeiſed and granted to Sir R. who granted to F. &. and the 
Que Eſtate by divers meſn Aſſignments came to J. D. and he put in 
his Beaſts, to which Plea there was a Demurrer; and it was ruled for 
the Avowant, for the Plaintiff ought to ſhew that he put in His Cattle 
75 Licence of J. D. and ſhou'd therefore derive a Title to him. 
70 


G APeeſcription by a Que Eſtate is not good of a Term fo: Years: 
Term for Years. Carthew 4332. 
H A Termoꝛ for Years cannot declare. on a Que The like. 
Eſtate. Salk. 363. 

In making Title, the Commencement of parti- Tarticular Eſtates 
cular Eſtates muſt be ſhewn. Bid. 562. 
K ADdDiverſity therein between Counts and Avow- Counts andAvowrizs. 
ries. Bid. 


Qui tain Suits, See Ring. 
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Vos periiitfar 1g & Writ Bhich ties . A 


Qunod permittat proſter- 


nere, what. 


A any Perſon Who' eres a Bufld- 
ng, tho upon his own Szound; yet 
fo near to he Plarritif's Houſe, that 


it hangs ovet it, oz elke what he etecks betomes a Muſatice to it. 


How to count upon Dow to count upon the Writ of Ord permittat. B 
his own Ground a Houſe C 


this Writ. See & Rep. 53, 54+ 


uod ttat A an etected upon 
Gasser . ſo ak the Defendafit's, that it hung over three 


dle Len- Fer. Foot; The Man who had the Injury grants au 
OD his Houſe ; then he who erected che Nuance 

ed away his; and held, that the diſtilling of the Water ih \ the Time 
of the * of the Houſe was 4 new Tort : So that the Continuance 


of the * ry by the Tort-Feazor and his Feoffee to the Prejudice of 
another, ſhall be puniſhed by the Feoffee of the Houſe. 5 Rep. 100. b. 


101. 4. 
Where a $61 pb? 
hoon 6 Bogner ouſt doth not remove the Nuſanet commit- 


be made to temove a a by b 
Nuſance. ted b Father, a Quod permitrat lies againſt 
him. 5 Rep. 101. 


Proflenitre edificia. * Ne a 1 
Af lebabit, &c. L ? we 


Jha 5 al have 7 againſt whom it lies, and \ 
it ſhall be be good. Bid. 


For Hopping up of Ste a in a Quod permittat for ſtopping F 


Lights. | up of Lights. Lntw. 1 8 71 1587. 
Weſt, 2. cap. 24. 


per Statute of Meſtm. 2. cp. 24. Lutw. 1588. 
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e {Franchiles. 
**\Paelcription. 


Here a Yan uſurps, and makes uſe of GT 
any Franchiſe that he hath no Right #arrarco, vat. 
unto, then lies this Mrit of Quo 1 | 

Warranto, to ſhew by what Title he claims them. 


B A Quo Warranto was brought for Vexation, upon _ Qu Warranto upon 
forty-Aght Points; and the Court being moved in Cet Siderd ih ; the 
it, did order that the Proſecutor ſhould wave that ſecutor to bring a new 
uo Warranto, and ſhould bring a new one, and ane, and infilt only on 
therein inſiſt only upon three Points, but that ge 
might proceed to a Trial upon his new Quo Warranto, in ſuch Time as 
he might have done upon the old, (Hill. 22 Car. B. R.) to the end he 
might not be delayed in his Proceedings by bringing of the new Q 
Warranto. | 
Jf ſeveral Privileges are granted in a Charter, | 5 
and there is a Forfeiture of the Charter, for an Lops A 
Abuſer of one of the P rivileges, and a uo Warrant the whole Charter. 
is brought and Judgment upon it, this is a For- 
feiture of the whole Charter. | 
D By a Statute made 9 Anne, it is enacted, That Where an Information 
if any Perſon ſhall intrude into, uſurp, or unlaw- iz «he Nature of 2 Gus 
fully hold any Office or Franchiſe in any Corpo- RR On 
ration or Borough, then the proper Officer in the „ Anne. 
Queen's Bench, the Seſſions of the County Palatine, * 
or Grand Seſſions in Wales, to exhibit an Information in the Nature of 
a Ouo Warranto at the Relation of the Perſon defiring to proſecute the 
ſame, and who ſhall be therein mentioned to be a 
Relator againſt ſuch Perſon ſo uſurping, intruding . 
into, or unlawfully executing of ſuch Office or 
Franchiſe ; and to proceed as in Caſes of Informations in the Nature of 
a QuoWarranto ; and if ſeveral Rights of divers Perſons to the ſaid Of- 
tices or Franchiſes may be determined by one Information, then the 
Courts may give Leave to exhibit one ſuch Infor- 
mation againſt ſeveral Perſons to try their reſpec- 
tive Rights thereto; and ſuch Perſon or Perſons, 
Vol. II. 6 O againſt 


The Proceedings to 
thereupon. 


May be againſt ſeveral 
Perſons, 


510 


When to plead, unleſs 


Braun gre e Warronio ſhall be fed, ſhall appear and plead 


of the ſame Term or Seſſions in which ſuch Infor- 
mation ſhall be filed, unleſs the Court ſhall give further Time to plead ; 


and the Proſecu 


* 


Speed that may be. 


How Judgment to be 
if Defendant found guil- 


ty. 


Coſts to be on both 
Sides. 


found Not-guilty, 


tor ſhall proceed | thereqpon with the” moſt convenient 


againſt whom ſuch Informations in the Name of 


438 ®- 5 2 K, 
| That if upon a Trial the Defendant or Defen- A 
dants ſhall be found guilty, the Court may give 
udgment of Ouſter againſt ſuch Perſons, and fine 
im or them, and that the Relator ſhall have his 
Coſts of fuch Proſecution ; and if the Defendant be 
he for whom ſuch Judgment is given ſhall have his 


Coſts againſt ſuch Relator. 


The Courts may allow 
a reaſonable Time to 
plead, reply, rejoin or 
demur. 


The Statute of Jeofails 
5 Innz, and all other 
of thoſe Statutes ſhall 
extend to them, 


The Defendant muſt 
inaQuoWarranto againſt 
him make a Title. 


to himſelf; for the Writ is Quo Warranto he claims them. 2 Leon. 


Caſe 31. 


How to plead in a 
Quo Warrants. 


In a Quo Warranto, a 
Preſcription to have free 
Warren in his own Ma- 
nor, as woll in the Free- 
holders Lands as his De- 
meſnes. 


See the Stat. of Quo 


Warranto. 


18 E. 1. 


How the Judgment 
in it to be. 


When to be brought 
againſt particular Per- 
ſons. 


When againſt a Cor- 
poration. 


the Liberties, which will not warrant either the Seiſure or Diſſolution 
of the Corporation. 4 Med. 58. 


That the ſaid Courts may allow to each, as well B 
Proſecutor as Defendant, ſuch convenient Time 
to plead, reply, rejoin or demur, as they ſhall think 
to be reaſonable. 

Alſo, That the Act for the Amendment of the C 
Law made 5 Anne, and all other Statutes of Feo- 
fails ſhall be extended to theſe Quo Warranto's. 


It is not ſufficient for the Defendant to ſay in a DP 
Quo Warranto, that ſuch a Subject hath a lawful 
Intereſt to hold a Leet without making of any Title 


It is not ſufficient in a Quo Warranto for the E 
Defendant to ſay non uſurpavit libertatis prædictas, 
but he ought to ſay, nec earum aliquam. 3 Leon. 
Caſe 135. 

A Pꝛeſcription to have free Warren in his Ma- F 
nor, n as well in the Lands of the Free- 
holders, as his own Demeſnes. Cro. Car. 31 1. pl. 2. 


See the Statute of Quo Warranto with the Com- G 
ment upon it in 2 Inſt. 494, 495, Cc. 
Wherever any Judgment is given for the King H 
for a Liberty which is uſurped, it is quod extingua- 
tur; and that the Perſon who uſurped ſuch a Privi- 
lege, libertat” & c. nullatenus intromittat, Gc. which 
is the Judgment of Ouſter : But the Quo Warrants 
muſt be brought againſt particular Perſons. 4 Mod. 
61. | I 
But where it is for a Liberty claimed by a Cor- j [1 
oration, there it muſt be brought againſt the Body F 
olitick, in which Caſe there may be a Seifure of N 


3 Pow 


Quo Marranto. 

A Hol to plead in 7 Warranto's and to Informa- 
tions in the Nature of Quo Warranto's, and much 

good Matter thereupon. b 45, 46, 47. See alſo 

Keilw. from 137. b. to 152. 4. 

B @TUhere there may be a ſecond Imparlance in a 

Quo Warranto. Combe 12. 


+) Df giving Judgment therein where Liberties are 2 


ſeiſed, . Ibid. 19. *. 

D A_.Quo Warranto Information granted for uſurp- 
ing the Office of Mayor Leſtwithyel. Mod. Caſes in 
Law and Equity 132. 


Another againſt the Steward of a Leet for im- 


elling a Jury not duly ſummoned. Bid. 135. 
PA Rule ned hear 4+ divers claiming to be 


Capital Burgeſſes ; and another to be Recorder of d 


Brecknock. Ibid. 165, 6. 
G See a Rule, ec. againſt the Mayor and Common 
Council of Bedford. bid. 35, 36. 

On that Information *twas query'd, If the Ver- 
dict could be ſet aſide for Misbehaviour of a Jury- 
man, and all the Judges of England divided. 16:4. 
201, 2, 3 

See 12 Rules againſt two Perſons claiming to 
be Mayors, and others to be capital Burgeſſes of 
Penryn. Ibid. 215, 16. 

k An Information againſt Pindar for uſurping the 

Office of Mayor of Penryn. Ibid. 234. 

The Defendant (Cracker) found Guilty of uſurp- 
ing the Office of Mayor of Tregony ſeveral Years, 
Gc. fined 200 l. Ibid. 285, 6. 

An Information againſt the Mayor and Bailiff of 
Whitchurch, as being a Non-Reſident, and choſen 
by Non-Reſidents. hid. 35. 

Note, Quo Warranto Informations may be 
brought, with Leave of the Court, at the Relation of 
any Perſon deſiring to proſecute by Virtue of 
9 Anne, cap. 20. Ibid. | 
o See of Judgments in a Quo Warrant. Carth.218, 


Razure, See Deeds. 


Non-Reſidence. 


511 
For Pleas in Quo War- 
ranto t. 


An Account of ſeye- 
ral Years. 


Imparlance. 
Judgment. 


For uſurping an Of. 
fice. 


Impanelling 2 Jury 
not ſummon'd. 


Burgeſſes and Recor- 
er. 


Mayor and Common 
Council of Bedford. 


Verdict, whether to 
be ſet aſide. 


Office of Mayor. 


The like. 


The like. 


At whoſe Inftarce 
granted. 


Recital 
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Recital and Mikretital. 
Mee \ AI 


A Recital, what. 


Where a Statute miſ- 
recited in Pleadings 1s 
help'd by the Statute of 


Teofails. 


See Evidence. ti | 
Jeokail. DE PRE 


j 


Recital is the mating mention in a Deed A 
02 Writing of ſomething which hath 
been done befo2e. | 136-2 


I a Statute be miſrecited in * in a Mat- B 
ter which goes to the Ground of the Action, which 
is brought upon the Statute; it is not helped after 
a Verdict by the Statute of Feofails; but if it be 


miſrecited only in 2 circumſtantial Matter, and which goes not to the 
ground of the Action, it is helped after a Verdict by that Stat. (Tin. 
1650. B. S.) For the Statute helps only Matters miſpleaded in Matter 
of Form, and not Matters of Subſtance. See Tit. Pleas and Pleadings. 


Nul tiel Record is no 
Plea to a general Act 
miſrecited. 


Recital of one Leaſe 
in another, is not a ſuf- 
ficient Proof that there 
was ſuch a Leaſe. 


Where a Recital in a 
Deed ſhall be binding. 


Nl tiel Record is no Plea to a general Act which C 
is miſrecited ; becauſe the Judges are bound to take 
Notice E it, and the Party ought to demur. 8 Rep. 
27. b. 28. a. 

'The Recital of one Leaſe in another is not a D 
ſufficient Proof that there was ſuch a Leaſe as is re- 
cited, Yaugh. 74, 75. without producing of the 
Grant or Inrollment. 2 Lev. 109. 

Ik 1 by my Deed recite that I am poſleſs'd of an x; 
Intereſt in certain Lands, and aſſign it over by 
Deed, and am bound in a Bond to perform all the 


Agreements in the Deed, if I be not poſſeſs'd of ſuch Intereſt, the 
Condition is broken. 1 Leon. 112. Caſe 164. And as a Recital of itſelf 
is nothing, mm being joined and conſidered with the reſt of the Deed, 


it is materia 


A Power may be well 
executed, tho* no Men- 
tion made in the Deed 
of it. | 


Miſrecital of a Leaſe 
upon a Grant of a Re- 
verſion, and good. 


Ibid. 


A Power may be well executed, though there is F 
no Recital made of the Power in the Deed for the 
Execution thereof. 1 Lev. 153. | 

A Gant of a Reverſion on a Leaſe miſrecited, G 
and yet held good. Hob. 108. 


3 The 


4 2 * 
e e eee 


51: 

4 The Recital ef a Leaſe in a Deed of Releaſe is ,.-... - „„ „ | 

zod Evidence of a Leaſe againſt the Releaſor, and R 21 9 
thoſe who claim under him. Mod. Caſes 44. K 
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Vetognizante. 


Ball. 
Sees Scire Facias. 
Statute. 


B Come are fo2 Debt, and ſome to appear at | 
_) Seſſion oz Aftzes, and ſome fo2 Bail. Recognizance, what, 


C ARecognizance of Bail entered into in the Com- How 2 Recognizance. 
mon Pleas, is entered ſpecially, viz. they are bound 4 —j——.— ole e 
to pay a certain Sum of Money, if the Party con- in B. K. 
demned doth not pay the Condemnation, or render 
his Body to Priſon ; but a Recognizance entered into in this Court, 
is entered generally, viz. that if the Party be condemned in the Action, 
he ſhall render his Body to Priſon, or pay the Condemnation, or the 
Bail will do it for them. (Paſch. 23 Car. B. R.) This is according to 
the ancient Cuſtom and Practice of each Court, who always keep up 
to their uſual Forms, for without Obſervation of Methods and Forms, 

there would be nothing but Confuſion. | = 

D ARecognizance entered into by Bail was ordered 4 . 2 

. by the Court to be amended. Cro. Fac. 272. 10 be amentd. 
pl. 5. 

E A Recognizance for Money lent, may be taken Recoeni fr + 

by the Chief Juſtices at an Time in . I. 

And although it is not a perfe& Record until entred 
upon the Roll; yet when enter'd, it is a Recog- 

nizance from the firſt Acknowledgment, and binds Perſons and Lands 
from that Time. Hob. 196. 

F ARecognizance to appear at Aſſizes or Seſſions, may be taken by 
any Juſtice of the Peace. | | 

G How a Recognizance or Statute ſhall be diſ- How to be diſcharged 

charged when fatisfied. See March 159, 160. pl. 230. hen ſatisfed 

F Debt will lie upon a Recognizance. 2 Leon. Caſe Debt lies upon a Re- 
24. cognizance. 


Vol. II. 6 P A Sci. 
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What is the proper 
Proceſs upon it. 

What the proper Exe- 
cution. 


If the Extenders value 
too high, then what 


95 


Recognizance. 

A Sci. Fa. is the proper Proceſs upon a Recogni- A 
zance in Chancery, and upon a Sci. feci or two 
Nichils returned and a Judgment thereupon, the 
proper Execution is an Elegit, See Cro. Fac. 3. pl. 2. 


Upon an Execution upon a Recognizance for B 
Debt, if the Land be extended too high, the Plain- 


tiff may, at the Return of the Writ come into 


Court, and pray, That the Extenders may retain it, and that he may 
have Execution of their Lands, and this within the Equity of the 


Statute of Acton Burnell. 


When the Lands of 
Bail become chargeable 
with the Recognizance. 


Eftreat. 


Stire Facias. 


Intereſt of the Co- | 


nuzee. 


How to be taken in 
3. 


In F. B. 

At what Time tt 
binds. 

Super ſedeas. 


Aſſignment by the 


Conuzee, 


Forfeiture of Recog- 
nizance. 


Cro. Fac. 12. pl. 16. | | 

Whether the Lands of the Bail are bound from C 
the Time of the Recognizance entered into, or the 
Recovery of the Judgment againſt the Principal, 
well argued, but not reſolved, Cro, Fac. from 449, 
to 452. 

A Recogntzance taken before a Juſtice of Peace D 
and forfeited, and then removed into B. R, cannot 
be eſtreated. Comb. 3. 

But on a Recognizance in B. R. a Sci. fac. lies E. 
there before it is eſtreated into the Exchequer. 
Ibid. 385 
Where two Statutes (or Recognizances) ac- F 
knowledged at ſeveral Times are extended, the 
Conuzee of the latter Statute hath a Reverſional In- 
tereſt wherein the Elder may be merged. 1hid. 
77, to 82. 99:0 

Recogntzance in B. R. tho? taken at the Judge's G 
Chamber, muſt be taken as if taken in Court. 
Salk. 564, 659. | 

But aliter in C. B. for there it is to be declared H 
on as taken at his Chamber. hid. vide 600, 659. 
Vecogntzance of Bail in C. B. binds from the I 
Caption; but in B. R. from the Entry only. id. 

No Super ſedeas to a Certiorari for removing an K 
Indictment, unleſs Recognizance entered into of 
20 J. Did. 5 a 

The Conuzee of a Statute can't aſſign his Intereſt L 
after an Extent and a Liberate, if the Conuzor con- 
tinues in Poſſeſſion. Bid. 563. 

Upon a Recognizance to proſecute with Effect, M 
if the Plaintiff is neither nonſuited, nor the Judg- 
ment affirmed; yet *tis a Proſecution with Effect, 
and the Recognizance is not forfeited. Carth. 5 19. 


Recozd, 
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B Tn the Caſe of Dallington verſ. Shep ard. Trin. 


: Vetoꝛd. 


See Amendment. 


Ecoꝛds are reſtrained to the Rolls of 

ſuch Courts only as are Courts of Re- Records, what. 
co2d, and not to the Rolls of inferio2 

Courts, 02 any other Court which do 
not pꝛoceed Secundum Legem & Conſuetudinem Angliz ; and if Re- 
coꝛds, being the Rolls o2 Memoꝛials of the Judges of the Courts 
of Reco2d, impoꝛt in themſelves ſuch incontroulable Gerity, that 
they admit of no Averment to the contrary. Co. Litt. 260. a. 


After a Revocetur niſi, 


1657. ina Writ of Error. By Glyn Chief Juſtice. e 
FN procaneet by thine, OE DT 
and the Record is amended by Order of Court, the „nere it can be a conj- 
Record ought to be read again and opened before 

it can be a Conſilium; and this was ſo done in this Caſe, by Twiſden 
of Counſel for the Writ of Error. 


C QUilhere a Record tranſmitted by the Chancery A Record may be re- 


into B. R. may be remanded into the Chancery. — 2 


Ibid. 27. 

A Habers Corpus is not a Record until it is re- When a Habeas Cor- 
turned and filed, and then it cannot be amended, ?* i # Record. 
but before it be filed it may. (Hill. 21 Car. B. R.) 
Vide antea. | 5 

Jf the Writing or Form of a Letter in a Record |, lf Fetterin a Record 
be doubtful, ſo that it may be taken either for one Court will conftrue it. 
Letter or another Letter, the Court will conſtrue it 
to ſtand for that Letter, that is for the maintaining and upholding of 
the Record, and not for that Letter which will go to the making of the 
Record erroneous and naught, ut res magis valeat quam pereat. (Hill. 
21 Car. B. R.) For the Law doth delight to maintain the Reality and 
Being of Things, and favours not the Deſtruction and nullifying of 
them; and therefore if a Record be ſo penn'd, that the Words may 


receive a double Conſtruction, one to make the Record good, and 
another 
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another to make it erroneous, the Court will interpret the Words that 


Way, that will make the Record good, and not that Way which will 
make it erroneous, for ſuch Interpretation is more for the Advance- 


- 
- 


ment of Juſtice. 


How Matter of Re- 


cord muſt be proved. 


A Batter of Record muſt be proved by the Re- A 
cord itſelf, and not by Evidence; for no Iſſue can 
be joined upon-it 40d tried by a Jury, as it is of 


f 


Matters of Fa&. (21 Car. B. R.) For the Credit of a Record is greater 
than any Teſtimony of Witneſſes ; but if the Jury do know there was 
ſuch a Record, they may find it though it be not produced. 


When a Record cer- 
tified from an inferior 
Court is ſaid to be in 
B. R. ſo as to be pro- 
cceded on. 


It muſt be pleaded in- 
tire; and ſo muſt a Ver- 
dict find 1t, 


A Reco2d certified out of an inferior Court upon B 
a Writ of Error brought, is not ſaid to be in this 
Court to be proceeded upon before it be entered 
here, or be in the Office, altho' it be ſhewed there. 


(21 Car. B. R.) For before it becomes a Record of 
this Court, this Court is not poſſeſſed of the Cauſe. 


A Reco2d ought to be pleaded.intire, that is, the C 
whole Record, and not Part of it, with an inter 
alia, in Reference to the Record, and ſo ought a 


Special Verdict to find a Record, unleſs in Caſe you plead a Judgment, 
or declare upon a Judgment in a ſuperior Court; for there you may 


ſay that the Plaintiff recuperavit againſt the Defendant gene 


, but 


in Caſe of Proceedings in a County-Court, there all the whole Pro- 


ceedings muſt be ſet forth 
Record, every Proceeding 


rticularly, for that not being a Court of 
erein is traverſable, (Mich. 22 Car. B. R.) 


For Part of a Record taken by itſelf, is not the Record, for a Record 


cannot be taken by 
Caſe before- mentioned. 


Verdict ſet aſide, cer- 
tified as Parcel of the 
Record. 


Record of an Act made 
in præſenti, muſt be in 
the Preſent Tenſe, 


Record amended after 
Demurter diſcontinued. 


Amendments of Re- 
cords. 


The Court will not 
ſupply a Blank in a Re- 
cord. 6; 


Parcels, uſe it is an intire Thing, except in the 
Where the firſt Verdi& which was ſet afide only D 
for the Inſufficiency of it in Point of Law, and 
not for undue Practice, or Misfeaſance, was certified 
as Parcel of the Record, as well as the laſt Verdict. 
2 Saund. 254. | 
The Record of the Court of an Act made by E 
the Court in præſenti, always ought to be in the Pre- 
ſent Tenſe. bid. 393. 
Paſch. 1659. The Court ordered a Record to be F 
amended after a Demurrer to the Record was diſ- 
8 for then it was as if no Demurrer had 
en. OE, 
Foz Amendments of Records, ſee the Statutes of G 
8 H. 6. cap. 15. and 27 H.8. cap. 26. 
The Court will not ſupply a Blank left in a Re- H 
cord to make it perfect, when before it was defec- 
tive. (MicÞ. 22 Car. B. R.) For this were for the 


Court to make a Record, which is not their Office to do, but to judge 
of them, and by ſo doing the Party that might take Advantage of the 
Defect of the Record, would thereby be deprived of it, which the 
Court will be no Cauſe of. 


2 


The 


3 9. in C B. 

C ' If the Record of the Iflue made up ready for the where the Court will 
Trial of the Cauſe be defective in ſome ſmall Thing give Leave to amend a 
which may be well amended without defacing of „ 
the Record; the Court upon a Motion will give the Party Leave to 
amend the Record, if he will pay Coſts to the Defendant, although it 
be entered for Trial; but the Court will not give Leave to amend, if it 
cannot be done without defacing and much altering of the Record. 
(AMicb. 22 Car. B. R.) For the Records ought to be plain and fairly 
written, that there may no Queſtion ariſe how they are to be read. 

The Court will not make Application of a R- 
cord produced to the Matter for which it was pro- The Part7 or tis 
duced, for the Benefit of the Party that doth pro- oute mult make the 
duce it, but the Party himſelf or his Counſel muſt * 
do it. (Paſch. 23 Car. B. R.) For if the Court ſhould | 
do it, it would be for them to act the Part of Counſellors, and not of 
Judges, which they ought not to do. 
E ATranſcript of 2 Record, which Record was I FrHafHript of . Ke. 
amended in the Common Pleas, may by Leave of cord amended in C. B. 
this Court upon Motion, be amended here by a may by Fe of Cour: 
Clerk of this Court; but without Leave of tjñe 
Court, nor out of the Court, it may not be done. | 
(Paſch. 23 Car. B. R.) For a Record cannot be amended without a Rule 
of the Court grounded upon Motion, which is called the Leave of the 
Court, for the Court ſpeaks by their Rules. 
F @The Judges cannot judge of a Record given in 1 we 
Evidence, if the Record be not ſub pede figilli, that jdge of 2 Record ualec: 
is, exemplified under Seal; but a Jury may find a it be exemplified. 
Record, although it be not ſo, if they have a true 
Copy proved to them, or other Matter given them But a Jury may fad 
in Evidence ſufficient to induce them to believe = OY IRS 
that there was ſuch a Record. (Paſch. 23 Car. B. R.) 
For the Judges are to judge only dz a wt apparentibus, but the 
Jury are induced in their Conſciences by Things given in Evidence, 
- winch are but probable for the moſt Part; and accordingly they give 
their Verdi& 


Ak a Record be removed into this Court by a Miſtake of Coundel in 


Writ of Error, and the Defendant's Counſel in the ung 3 Record hat 
Writ of Error doth not open the Record right as it UF in 2 > 
is, unto the Court; this falſe opening of it fhall 
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518 Reco2d. 
not be prejudicial to the Plaintiff in a Writ of Error, but he may after- 
wards, by opening of it right, re&ifie the Miſrecitals. (Tin. 23 Car. 
B. R.) And in {ſuch Caſes the Court will have Copies delivered to 
them, and if they ſee Cauſe have the Record openly read, that they 
may judge of it. 1 | N 1 
cord contradi- A Becozd may be contradictory in Appearance, 
ory "in 4 e and yet ina in fins Caſes be. n a good 4 
8 Record. (Irin. 23 Car. B. R.) For the Law more 
reſpects the Reality of Things than outward Appearances. Tf 
27 A Reco2d that is razed (nf legible) remains a good B 
EE —_— Record, notwithſtanding the Razure in it; yet he 
ate that razed it, is not to go unpuniſhed for hisOffence. 
Mitch. 1649. 1 

Faults of Clerks in Apparent Faults and Miſpriſions of the Clerks 
Records removed — only in Records removed out of inferior Courts in- 
inferior -ourts, ee to this Court, are adjudged now to be amendable 
| here by the Statute of Feofails. (Trin. 23 Car. B. R.) 
But not other Faults or Errors in them. See the Statute. 

| * Neither a Deed inrolled or a Decree in Chan- 
Deed inrolled and Re. cery inrolled are Records, but it is a Deed and a 
ros. Decree recorded. (Mich. 23 Car. B. R.) For a Re- 

: cord of a Court is made up in the Proceeding in 
ſome Cauſe "proceeded in in that Court; and there is a great Difference 
betwixt a Record and a Thing recorded ; for though every Record be 
a Thing recorded, yet every Thing recorded is not a Record. 

| Mhen a Record is to be read in Court, the E 
gn * Weis Counſel at the Bar ous to open the Effect of the 
read : But the Court Record after it is read by the Clerk of the Court, 
may ſuffer ir to be read by the Cuſtom of Practice; yet the Court may ſuffer 
W it to be read afterwards if they pleaſe, and after 
reading it is then by Rule of Court made upon the reading, ordered 
to be {et down for a Cancilium. _— * R. 5 _ 

ttorney to enter the There was a e © urt made, at eve 
— Record before he Attorney of the Court ſhall enter the whole Rc K. 
Term after the Trial. upon the Roll after a Trial had in the Cauſe before 
the next Term after the Trial ſo had, upon pain of twenty Shillings, 
to be paid by every ſuch Attorney that ſhall not do it, towards the 
Relief of the Poor. (Hill. 1649. B. S.) That the Record may be ſpoken 
to the next Term after a Trial, if there be Cauſe z which cannot be 
done until the Record be perfe&ed, and ſo by the not perfecting of it 
the Client is delayed; but there is now an Act of Parliament made 
4 & ; V. G. M. to this Purpoſe, to which I refer the Reader. 
| A Recozd cannot be removed by a Writ of G 
A Record cannot be Error, until the Judgment in that Record be entered, 
Error erbe, Writ of (pa ſch. 1650. B. S. 12 Maii.) For *till then the 


. Exror be | 
aid, ne Record is not perfected; the Writ of Error likewiſe 
ſays, Si judicium inde redditum fit tunc recordum G-. 
proceſſum prædict', &c. 
By 


3 
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A By Rolle Chief Juſtice, It was the ancient Cu- The Record was fot= 


ſtom to enter the Record of the Cauſe before the Caufl wn el before the 
Cauſe was carried down to the Aſſizes to be tried, 3 
(the Writ of Nife prius being a Tranſcript thereof) Hor the Courſe nw 


but this Courſe was found to be inconvenient, be- 


cauſe it could not be amended after the Entry of it, 

and therefore now they uſe not to enter the Record of the Cauſe be- 
fore the Trial be paſt; and therefore he ordered a Rule to be ſet u 
in the Office, That if the Trial do not proceed at the Aſſizes, at which 
the Record was carried down to be tried, and the Plaintiff will carry 
it down again, that he give the Defendant new Notice of the Trial; 
and ſo likewiſe is the. Defendant to do where he intends to try the 
Cauſe by Proviſo, that the adverſe Party may not attend with his 
Counſel and Witneſſes to no Purpoſe. Trin. 1651. B. S. 


B If a Record comes once into the King's Bench Where 2 Record wines 


by a Writ of Error, the Record itſelf never goes to the King's Bench, it 
out again: But a Tranſcript of it may go to the fall not go our again. 
Houſe of Lords upon a Writ of Error. 


C This Court will now amend a Record (upon the How Records are now 


Return of a Certiorari) which is removed out of amended in this Court 
an inferior Court; and they will alſo amend a Re- Coun. 
cord which is removed hither out of the Common 

Pleas by the Record of that Court brought into this Court, if they 
ſee Cauſe : And ſo they will do a Recorl removed out of the County- 
Palatine of Cheſter, &c. But formerly they would not amend Records 
out of — Courts, 5 did wy 3 1 
the Statutes of Feofails to extend to them: But the fe e e marina 
Law in both ele Cale is now altered by the St - 


tute of 4 & 5 Anne, For Amendment of the Law. 


D But if the Tranſcript of a Record be falſe, the How the Tranſcript 


Court will, upon a Motion, order a Certiorari to he 1 
an inferior Court, to certify how the Record is be- Court thall be amended, 
low : And if it be upon a Writ of Error out ef the 

Common Pleas, then they will grant a Rule to bring And how upon a Writ 
the Record out of the Common Pleas inte this Err out of tie Com. 
Court; and they will then order the Tranſcript to ; 

be amended in Court, according to the Roll in the 


Common Pleas. - | 


E See a Rule denied to make up a Record with an A Record with an 
| Arreſt of Judgment, in order to ſupport: a Bill in Arz*® of Judgment de- 


LIT againſt the Proſecutor, Modern Caſes in ny » 1 1 enter d. 
Law a Equity 45. . f | 


i 


F See where an Attachment was granted againſt Amendment wichout 
an Aſſociate for amending a Record after Motion in Leave. 


Arreſt for the ſame Error. Did. 226. 


G There an Error may be aſſigned contrary to 2 Error contraty to the 


ecord. 2 


the Record. 3 Salk. 2. 
here 
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1 % Ren. Ubere Nu tiel Record is pleaded, tlie Party | 

| n camot demur to ſuch Plea. > Sal 566. 3 Sal A 
294.5 330. SE wn 


- Oyer of the Record. | here upon ſuch Plea tis ro 70 crave; er B 
* of -* Necord, unleſs 1 it is in . Court. Og 
29 
Prout patet per Retor- 11 Eſcape the Plaintiff did not 3 the Com- C 
dum. maitment prout patet per Recordum, bur held well 
on a general Demurrer. Salk: 565. 5 
Certiorari. | On a Certiorari the very Record 1 18 td 7 ide D 
- . Certiorari. Ibid. 
Ads of the Court Ats of the Court upon Record may be altered E 
and of the Panty. the ſame Term, but of the Party not. Salk. 566, 
M 
Motion for a Conci- Voll of a precedent Term ought to be filed be- 
* 2 an Motion is granted to make it a Concilium. 
1b: 565. 


| Recovery. 


(Baron and Feme. Fine. 
See Conveyance. Pleas. | 
Deeds. 8 


Ecadeip, which is in Latin depends G 


id eſt, ad rem per injuriam extortam five 
detentam per ſententiam judicis Reſtitutio. 
mz » Litt. 1 5 TG 
But the Recovery fntenved here is fictio juris, 
wn. ; a Conveyance by Conſent, uſey fo? the better 
| Aſſurance of Lands upon any Pan, wherein the 
Recovery in Ualue, the ſuppoſed Recompence 
to him who loſeth the Land, is but © a Fition in Law; and this 
Recovery by Conſent fs now become a common Aftirance, upon 
which Ales may be limited and raffey, 1 Rep. 15. b. | 


Recompence in Value Although the Recompence in Value is one main Ii 
* Recolele Reaſon Reaſon that a Recovery bars, yet it is not the ſole 
y a Recovery bars. ry * 
Reaſon, for Recoveries are favoured, they being 
for the Preſervation of Eſtates, and become the common Aſſurances of 
the Nation, and ſhall not be taken ſo ſtrictly as real Recoveries are. 


5 There 


Recovery, what. 


4 


Recdvery. = 


A here ſuperfluous Words in a Common Reco- __ Wheie ſiiperfliois 
very ſhall hor han it. 2 Saund. 296. . e Cs IR 
B That Common Recoveries are greatly favoured Recoveries favourtll 
in Law. Dil. The in Law: 

C ARecovery of Lands in a County-Palatine at At Nin ter of Lands 
Weſtminſter, is void. 1 Saund. 74. becauſe out of in a County Paldtine, 
the Juriſdiction of the Courts at Veſtminſter. "oY 

D A Recovery cannot deſtroy a Thing execiitory, Cannot deſttoy 4 Thin 

which doth depend upon a ia G g 
24 Car. B. R.) Becaule it was uncertain at the Time of the Recover) 
ſuffered whether it would ever be or no, and a Recovery cannot work 
upon ſo remote and uncertain an Eſtate. | 
E A Recovery with ſingle Voucher is to bar the. Who is batt'd by a 
Tenant and his Heirs, of ſuch Eſtate Tail only as Panzer, with fingle 
is then in him, and to bar others and their Heirs, EE, 
of ſuch Eſtates as they have in any Reverſion expectant, or Remainder 
dependant upon the ſame; and alſo of all Leafes and Incumbrances 
derived out of ſuch Reverſions or Remainders. Ney 8t. 

F A Recovery with double Voucher is to bar the who is barr'd by a 
firſt Vouchee and his Heirs, of every ſuch Eſtate as — witn double 
at any Time was in him, or in any of his Anceſtors; ; 

and alſo all other Perſons, of ſuch Right to a Reverſion or Remuinder 
as were thereupon at ariy Time expectant or dependant; and of all 
Leaſes, Charges and Incumbrances derived out of any ſuch Reverſion 
or Remainder; and the ſame will be a perpetual Bar of ſuch Eſtate 
whereof the Tenant was then ſeiſed in Reverſion or Remainder expec- 
tant or demandant upon the ſame. Nov. 91, 82. 1 

G ARecovery with treble Voucher is to make a Recovery with treble 
perpetual Bar of the Eſtate of the Tenant, and of Bae the Teint E 
every ſuch Eſtate of Inheritance as at any Time ftate: 

had been in the firſt or ſecond Vouchee, or any of 

them, or either of their Anceſtors, whoſe Heirs 

they are ef ſuch Eſtate 3 and as well of every Reverſion thereon depen- 
dant, as alſo of all Leaſes, Eſtates, Charges and Incumbrances derived 
out of any ſuch Reverſion or Remainder. 16:4. 82. 

It is not neceſſary for the Judges to examine a Judges need nor exa- 
Feme Covert, when ſhe joins with her Huſband to mhen qe joins with her 
' ſuffer a Recovery of her own Lands, becauſe it ſhall Huſband in a Recovery 
be ſuppoſed ſhe doth it freely and voluntarily; of her own Lands. 
for the Law uſeth to make the beſt Interpretation 
of Things; yet it is prudential to'do it, becauſe it may fall out that 
the Feme may be brought by Fraud or Force to do it, and the Law 
doth not favour the gaining of Eftates by Force or Fraud. Trin. 1651. 
B. S. by Rolle, and he ſaid that he uſed to do it. | 

A common Recovery is by Uſage and Cuſtom A Recovery is the 
become the common Affurance of the Nation. Jon Aurance of 
5 Rep. 40. +. and is a Conveyance whereupan Uſes 
may be limited and raiſed. 1 Rep. 14, 61. 2 Rep. 74. 4. Neither ſhall 
it be reverſed for Infancy. See Title Exxoz, Infant. (1 
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Nothing can bar a 
Tenant in Tail from 
ſuffering of a common 
Recovery. 


What Remedy the 
Recoverors have to re- 
cover their Rents, Ser- 
vices and Cuſtoms. 


7 Y, 8. cap, 4. ſett. 
2,3. 


Termors and Tenants 
by Stature and Elegit 
ſhall enjoy their Eſtates 
againſt all Recoverors. 


21 Y, 8. cap. 15. 


The Party died the 
ſame Day that the Re- 
covery was had, and 
good. 


There muſt be a good 
Tenant to the Pracipe. 


To every Recovery it 
ſhall be intended t 
there was a good Tenant 
to the Pracipe, till the 
contrary be ſhewn by 
the other Side, 


cuted, or by Limitation of an Uſe; or by a Deviſe 
in a Will, can bar Tenant in Tail to alien by Com- 
mon Recovery. See Litt. Rep. 234.. ſuch Condition 
is void. Fo Bi WU 4 
Where a common Recovery is ſuffered, the Re- B 
coverors, their Heirs and Aſſigns, may diſtrein for 
Rents, Services and Cuſtoms, and make Avowries 
for the ſame, as thoſe Perſons againſt whom ſuch 
Recovery is, ſhould have done, if the ſaid Reco- 
very had not been; and ſhall recover their Coſts 
and Damages, 7 H. 8. cap. 4. | 
All Termors and their Aſſigns, and [Tenants by C 
Statutes and Elegit, ſhall enjoy their Farms and 
Eſtates againſt all Recoverors upon feigned Reco- 
veries. | 4 
The Party who ſuffered the Recovery, died the D 
firſt Day of Michaelmas Term, between five and ſix 
in the Morning, upon which Day the Recovery 
was ſuffered; and adjudged good. Shelley's Caſe, 
1 Rep. from 93. to 106. b. 3 | 
To every Recovery there muſt be a good Te- E, 
nant to the Præcipe, or elſe it is void. 
Where a Recovery was produced in Evidence, F 
the other Side infiſted to have a good Tenant to 
the Precipe proved, Cur. contra, For it ſhall be in- 
tended that there was a good Tenant to the Pre- 
cipe; and if it were otherwiſe, the Proof muſt 


come on the other Sides Cro. Face 455. 


Tenant to the Precipe 
tore judgment, is good. 


A Judgment to recover 
in Value is a Bar to an 
Eſtate-Tail. 


Covinous Recoveries 
by Tenant for Life, &c. 
made void as to a Re- 
mainder-Man. 

14 Eliz. cap. 8. Det. 2. 


Tenant for Life, Re- 


moanger in Tail, a Pre- 
cipe is brought againſt 
them, and a Recovery 
had; this binds neither 
the Iſſue in Tail, nor 
Remainder-Man. 


A Tenant to the Præcipe pendente placito before G 


Judgment is well enough. Show. Rep. 347. 
A Judgment given for Tenant in Tail to have H 


in Value, is a Bar to an Eſtate Tail, although no 
Recompence be rendered in Value, &. 10 Rep. 5 8. 3. 


The Recompence in Value goes only to them who 
vouch, and have Loſs. Plow. Com. 514, 515. 
Recoveries ſuffered by Tenants for Life, Te- I 
nants by the Courteſy, and Tenants in Tail after 
Poſſibility of Iſſue extin&t, by Colluſion, fhall be 
void as to a Remainder-Man. 5 9 
Tenant for Life, Remainder to his eldeſt Son in K 
Tail, Remainder to his ſecond Son in Tail; a Præ- 


cipe is brought againſt Tenant for Life, and the 


eldeft Son, (Note it ſhould have been brought a- 
gainſt Tenant for Life, and then the Remainder- 
Man ſhould have been vouch'd) and they ſuffer a 


a Common Recovery vouching the common Vouchee ; this doth not 
bar the Intail, nor the Remainder, neither are the Iſſue in Tail barr'd. 


by it. Cro. Elig. 670. pl. 26. 


3 


2 Fine 
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A à Fine and Recovery of Ceſtuy que Truft ſhall 


bar and transfer a Truſt as it ſhould an Eſtate at ' mai 


Law, if it were upon a good Conſideration. Chanc. 
Rep. 49. 


B Tenant in "ail mortgages for Years, and after- 


wards marries, and ſuffers a Recovery for his Wife's 
Jointure ; this Recovery ſhall enure' to make good 
the Mortgage, though deſigned only for the Mar- 
riage Settlement: So alſo in the Caſe of a Judg- 
ment ; for a Recovery ſhall enure to make good all 
his precedent Acts, Chanc. Rep. 120. | 

C. All Recoveries againſt Tenant by the Courteſy, 
Tenant for Life, Tenant in Dower, and Tenant in 
Tail after Poſſibility, of any Lands whereof they 
are ſeiſed, ſhall be void againſt thoſe then in Re- 
verſion. 10 Rep. 45.4 

D The Statute of 14 Eliz. cap. 8. doth not extend 
to preſerve any Reverſion or Remainder expectant 
upon an Eſtate-Tail, where Tenant for Life is im- 
pleaded, and he vouches Tenant in Tail. 10 Rep. 
45» 4. | | 1 

E Che three inſeperable Incidents to an Eſtate-Tail: 


F Fut, Dower. CNY OS ER 3 = 
Secondly, Tetiant by Courteſy after Iſſue. - 


At 


j 4% 4 4 ** 
F ö 


Whete a Recovery 
bind a Truſt. 


Tenant in Tail mort- 
gages for Years, and af- 
ter ſuffers a Recovery 
upon another Occaſion ; 
this ſhall enure to 
good the Mortgage. 


* 


All Recoveries agaj 
Tenant for Life, t. 


ſhall be void. 


But where Tenant for 
Life vouches Tenant in 


Tail, they are good: -* 
444g 14 Eliz. cap. 8. 


* * 
11 4 
1 


The three Incidents to 
Recovertes, which can- 
not be reſtrained hy Con- 
dition ox Limitation. 


Thirdly, Co bar the Intail by a Recovery or Fine to bar Iſues. 


oF But Tenant in Tail ma be reſtrained from diſ- 


continuing in Fee or in Tail, or pur Auter Vie. 
„„ 5 IH ont. 
H @The Recomperice in Value is the Reaſon of the 


Bar. by a Common Recovery . againſt the Iſſue in 
| * But not as to him ii Remainder or Rever- 
ion. 

I ARecfovery binds not an executory Deviſe; be- 
cauſe the Ground of this is the Recompence which 
extends not to theſe Eſtates. Lutw. 1224, 1225. 

K Noz where Tenant in Tail grants a Rent, and 
afterwards ſuffers a Recovery; the Rent which was 
zn eſſe ſhall not be barr'd by this Recovery, no more 
ſhall a Rent annex'd to a Reverſion, though the 
Reverſion be gone. Cro. El. 792, 793. pl. 36. 

A Recovery bars only where there is a Privity 
in Law, as he in Remainder or Reverſion. Carter 53. 
It ſhall not- bar the Heir who doth not claim by 
Diſcent, but as a Purchaſor only. Mich. 9 W. inter 
Lloyd & Carew. | 


May be reſtrained from 
diſcontinuing. 


The Recompence in 
Value goes to the Iflue 
in Tail, not him in Re- 
mainder or Reverſion. 


= 


Where a Recovery 


binds not an executory 


Deviſe. 


A Recovery ſhall not 
bar a Rent granted by 
Tenant in Tail; nor a 
Rent annex'd to a Re- 
veriiofts ; . - 


Bars only where thers 
is a Privity in Law. 


Not an Heir who 
claims by Purchaſe. 


In 
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A good Tenant tothe In every Common Recovery there ſhall be iti- A 
Ce pou 927 terided to be a good Tenant 7 the Præcipe, until 
pears, . * the contrary be ſhewn on the | other P art. Lt w. 
1549. BEN 

One vouch'd who had Tenant in Tail makes a Tenant to the Præcipe, B 
no Title, and good. who vouches a Stranger, who vouches the Tenant 
fa nin Tail, who vouches the common Vouchee ; this 
is a good Recovery, and ſhall bar the Eftate-Tail, and all Remainders 
over. Page & Hayward, Paſch. 7 Anne. wer: 

How to plead a Writ _ It is not neceſſary giways to alledge how the C 
of Entry brought. Tenant in a Common Recovery became a Tenant; 
_ but to ſay, That a Writ of Entry was brought 
againſt A. B. then Tenant of the Freehold. Lutw. 1549. But the ufual 
Way is to plead how he became Tenant - 1 

Tenant in Tail Re- It was a Doubt by 9 Eliz. That if there was a D 
mainder for Yearsſuffers Tenant in Tail, Remainder for Years, and Tenant 
3 it bars the in Tail ſuffers a Recovery, whether the Leaſe for 
nenn, VLears be barr'd or no? Becauſe it was ſaid, That 
no Recompence can go to this, being a Chattel. But by Hale Chief 


N The conſtant Experience hath been, that this Leaſe ſhall be 
arr'd. 2 Lev. 30, 31. I Mod. 110. | | 

| WhatEfates-Tail are. No Eſtate-Tail in Poſſeſſion is preſerved by the E 
preſerved by the Statute Statute of 34 H. 8. cap. 20. only Eſtates-Tail crea- 

of ted by Letters Patent, or where the Eſtate-Tail is 


34%. e of the King's Proviſion, and not where it is of the 
Gift or Creation of a common Perſon without the King's Proviſion. - 
2 Rep. 1 5. 4.6. 52. a. There the Iflue and Remainder ſhall be barr'd. 
Moor, Caſe 344. for it binds all Perſong until it comes to the Crown. 
Moor, Cafe 466. fol. 349, 449. 5 8 

The Recovery thay That after the Death of ſuch Tenant in Tail a- F 
not hurt the Heir in gainſt whom ſuch Recovery ſhall be had, the Heir 
" "00 =o in Tail may enter and enj Y the Lands fo recover- 

3435 D. 8. c. 20. ed according to the Form of the Gift of Intail, Nor 
Bek. 2.  obſftante the Recovery. Sed. 2. 


a common Re A Common Recovery againſt Tenant in Tail G 
covery bars all tand binds not only his Ifſue and the Remainder, arid all 
eaſes pranted by a Re. Leaſes, Charges, &c. granted by him in Remain- 
Leaſes g y Sr. * 
mainder- Man. on, but alſo he Reverſion, pl all Leaſes and 
3 harges granted by him in Reverſion. 1 Rep. 62. B. 
* Uſes, 1 not 63. 4. 52. b. Altboagh Recoverors were ts 
Parties to the Deed. to the Indenture, yet their Eſtate was ſubject to the 
I Uſes of it. 2 Rep. 77. a. | 
Where a Leaſe ſhall A Leaſe for Years made by him who after ſuffers H 
nor be defeared by a Re», Recovery, is good, and ſhall not be defeated by 
OY" the Recovery; but otherwiſe where the Recovery 


is by a good Title. 2 Leon. Caſe 89. fol. 65. N 
* | 
k Tt 
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4 It is 2 Rule, That every Stranger to a Recovery © que a Stcanget n 


may falſify if he came not in pending the Writ falſify. 
againſt him againſt whom the Recovery was; for 
he cannot have Error or Attaint. Cro. El. 284. pl. 1. 

B A Common Recovery was reverſed for Infancy. A Recovery reverſed 
Cro. El. 323. 5 S for Infancy: 

C ASuardian was allowed by Order of the Court Aa Infant vouch'd ap- 
to an Infant, that a Recovery might be ſuffered a- ay xn 1 269 
gainſt him as Vouchee, and he was brought into 
Court, being but four Years old, and vouct'd ; and his Guardian ap- 
peared and vouch'd the common Vouchee. Cro. El. 471. pl. 24. Hob. 

197. Cro. El. 172. Cro. Car. 307. © 

D Ik Tenant in Tail grants a Rent-Charge, and A Rent granted by 
ſuffers a Recovery, the Rent-Charge ſhall not be L * 

avoided; though it doth a Reverſion: Becauſe the very. 

Eſtate of him that ſuffers the Recovery is charg'd 
with the Rent. 1 Mod. 109. 1 Co. 598. See Title 
Rent, and Cyo. El. 292, 293. 

E It there be a Limitation of Uſes upon Condi- Neither fall a Con- 
tion, and the Ceſtuy que Uſe ſuffers a Recovery, that dition. 
will not deſtroy the Condition, the Eſtate being 
charged with it: For the Recoveror can only have the Eſtate, as he 

that ſuffered the Recovery had it. 1 Med. 109. | 

F pe in Remainder in Tail grants a Rent-Charge, But 2 ns at 
a Recovery ſuffered by Tenant in Tail ſhall bar it; by the Remainder-Man 
becauſe the Recoveror comes in, in the Continu- {ball 
ance of that Eſtate which is not ſubje& to the Rent, 
but is above all thoſe Charges. 1 Mod. 109. See 

 Capel's Caſe, 1 Rep. 

G MMhere a — is ſuffered, and the Uſes are Uſes declared before 
declared by a Deed bearing Date before the Reco- = Recovery, no other 

very, there no other Uſes can be declared: But if e Eclated. 
the Uſes are declared by a Deed bearing Date after- 
wards, - there a Stranger ſhall be admitted to plead other Uſes before 
the Deed, but an Heir at Law ſhall not : But when nothing appears to 
the contrary, it ſhall be a good Declaration. 9 Rep. 10. 4. 15. 4. Hill. 
8 W. B. R. See the Statute of 4 & 5 Anne. 4 & 5 Ann. 

H Uhere the Uſes of a Fine are declared by a | 
Deed before the levying, there no other Uſes can 
be declared by Parol. Ram G. Thacker, upon a 
Writ of Error out of Ireland. Tempore Car. 2. 

I In pleading of a Recovery, or a Fine, you need How to plead a Reco- 
not ſet forth the Deeds which lead the Uſes, but very, or a Fine to Uſes. 
to ſay, That the Recovery or the Fine (as the Caſe 
is) was levied to ſuch Uſes; and in Evidence you ſhall produce your 
Deeds to prove your Uſes. Hill. 8 W. B. R. 

k Ho to plead a Common Recovery. Lutw. 1549, How to plead a Com- 
2 Lev. 31. To Uſes. Lutw. 1550. 2 Mod. 70, mon Recovery. 
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So alſo in a Fine. 
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declare the Uſes of the Wite's Land, if her Di 


52 Recovery. 


The uſband ſolely 


The Huſtand may + | ey declare the Uſes of the /A 
MATE dne VU! | ent be not proved : But 
Wife's Fine, if ſhe doth ; 2 P : 
ane” ein ; bur the the Wife cannot do it without her Huſband's Con- 
Wife cannot do it. ſent. N 
+ | | 1 DOM * 
What Limitation fr No Writ of Error ſhall be brought to reverſe a B 
Writsof Ertorto reverſe Common Recovery after twenty Years, per Stat. 


Recoveries. 


10 6 11 UW, 3.cap, 14. TO & 11 W.3. cap. 14. See Title Erroꝛ. 


It ſhall bar a Poſſibility, A Recovery ſhall not bar a Condition, but it C 
but not a Condition. ſhall bar a Poſſibility; and if Recoveries ſhould 
not be admitted to bar Poſſibilities, they would en- 


dure for ever, and Perpetuities be thereby introduced: But ſee 2 Rep. 


$52.6. where it ſhall bar a Condition. 


Where a Fine or Recovery ſhall extinguiſh a D 


Fi * 
2 A Condition. 2 Rep. from 73. to the End. And 


— and where where they ſhall not. Lid. 73. 4. 
No Averment can be Chen precedent Indentures are made, and after- E 
againit precedent Inden- wards a Recovery is had, no Averment can be taken 
LUTES. by Parol, that the Recovery was to other Uſes than 
thoſe in the Indenture; for nothing veſts till the 
But upon Indentures Recovery is had. But upon an Indenture ſubſe- 
ſubſequent there may. quent, an Averment may be taken, that other Uſes - 


than in the Indenture were declared, were expreſs'd and limited, be- 
fore and after the Time of the Recovery. 9 Rep. 10. b. 11.4, 
n Now ” the Statute of 4 & 3 Anne, reciting F 
mall be ood by Died that it hath been doubted, whether after the Sta- 
made, or to be made; tute of Frauds and Perjuries, Declarations of Uſes, 
9 by the Staiute Truſts or Confidences (Note, That Statute men- 
"4&5 Inn, tions only Truſts or Confidences) of Fines or Re- 
| coveries, manifeſted by Deed made after ſuch Fines 


or Recoveries, are good in Law; it is declared, That all ſuch Decla- 
rations of Uſes, Truſts or Confidences of any Fines or Recoveries, by 
any Deed already made, or to be made, by the Party who is by Law 
enabled to declare ſuch Uſe or Truſt, after the levying or ſuffering of 
ſuch Fine or Recovery, ſhall be as good and effectual in Law, as if 
the ſaid Statute of Frauds and 1 14 had * been made. 21 | 

3 Tenant in Tail, wi ower to make a Toin- G 
5 ＋ LE". ture, ſuffers a Recovery, this deſtroys the Power. 

2 Lev. 61. 


A Recovery in a Lords A Common Recovery ſuffered in a Lord's Court H 
Court, is no Bar without js no Bar, unleſs there is a Cuſtom for ſo doing, 


a Cuſtom. 
I Lev. 136. 
1 may be of a Rent oo A Common Recovery may be of a Rent. Zurw. 1 
* 1224, 1225. Or of an Advowſon. 5 Rep. 40. 4. b. 


41. 4. | | 
5 . 
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A The Widow, Tenant for Life, Remainder to her 


B 


cipe is brought 
who vouches 


34 H.8.-cap. 20. but 


Son T. in Tail, Remainder to V. in Fee. A Pre- 
inſt the Feme Tenant for Life, 
This Recovery ſhall bar V. in 
Remainder, notwithſtanding the Statute of 14 Eli. 
cap. 8. 2 Rep. 60, 61. Cro. Eliz. 562. pl. 12. 

No Eſtate-Tail is preſerved by the Statute of 
may be barr'd by Recovery, 
except only Eſtates-Tail created 1 Patent; 
or where the Eſtate-Tail is of the Ki 
not where it is of the Gift or Creation of à com- 
mon Perſon without the King's Proviſion. 2 Rep. T 5. 4. h. 


ng's Proviſion ; 


C A Recovery will bar a Contingent Remainder, 


9 


but not an executory Deviſe. See Pell & Brown in 
Cro. Jac. and Gardner & Sheldon in Vaughan. 

A Recovery bars not where there is not a Pri- 
vity in Law; it ſhall bind only the Iſſue of Tenant 
in Tail, and alſo thoſe in Reverſion or Remainder; 
not where there is an execut 
But it ſhall bar all Proviſo's, 
pending upon an Eſtate-Tail. Plunket &. Holmes, 
12 Car. 2. B. R. and Goodyear & Clarke, about the 

lame Time. 


Eſtate. Carter 53. 
nditions, &. de- 


E Mhat Recoveries ſuffered by Infants are good. 


See Title Infant, and Err 
F here it bars an Eſtate- 


_ 3 
Tan, 3 Sell, 296. 


G See ſeveral Precedents of Recoveties ſuffered by 


Infants, but diſallowed. Salk. 567. 


H A Recovery to 4. & Ux' for Life, Remainders 


1 


good. Ibid. 
K And if the Tenant 
Time before Judgment, tis 


to the Heirs Males of A. on the Wife begotten, A. 
can't dock this Remainder during his Wife's Life. 
Thid. 568. | | eee 
In a Recovery the Tenant to the Præcipe was 
made by a Fine, which was after reverſed, yet 


gains the Freehold at any 
good. Ibid. Comberb. 


i | | 
L Alfa Non-Tenure is cured b 


a ſubſequent Pur- 
_ chaſe. Salk. 569. ny 105 


M ARecovery ſuffer'd to A. and the Heirs of her 


1 


Body by one of the Name of Searle, is an Eſtate- 
Ibid. 5 70. 


N A Condition that runs with the Land can't be 


O 


barr'd b 


y Recovery, aliter of a Condition col lateral. 


Tenant in Tail, and he in Remainder may be 
vouched jointly. © Salk. 571. 


5 27 


Tenant for Life, Re- 
mainder in Tail, Re- 
mainder in Fee: A Præ- 
cipe is brought againſt 
Tenant for Life, who 
vouches the Remainder 
in Tail, this is a Bar. 

I4 Eliz. cap. 8. 

What Eſtates-Tail are 
— by being barr'd 

y 


34 D, 8. cap, 20. 
Will not bar an exe- 
cutory Deviſe, bur it 


will a contingent Re- 
mainder. 


What it bars, and 
what nor. 


Bars Proviſo's; Con- 
ditions, Qc. 


Of Recoveries by In- 


fants. 


Bar. 
Infant. 


Remainder. 


Tenant to the Precipe, 


The like. 


Non-Tenure; 


Condition, 


Joint Vouchees. 


If. 


$1 
i 
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Ny 
-” Reddidiffe. —— 
WOT. It the Tenant vouches a Stranger, who vouches A 
„ Tenant in Tail, and he enters into Warranty, *tis 
good. hid. Men unh; 
Privity. And Tenant in Tail coming in as Vouchee comes B 


in in Privity of all Eſtates He ever had. Did. 


Reito2y. 


See Muare Impedit. 


Refozy is a Thing which confitts of divers C 
Things, as Glebe, Tithes, 8c. 2 Leon. 
- Caſe 13. and foꝛ which an Ejettment will 

| | lie. See Title Ejectment. | | 


A Rectory, what. 


3 
| 
| 


- RBeddidit fe. 


Bail. 
Ca. ſa. | | 


Pꝛotcels and Pꝛoceedings. 
Scire kacias. 


See 


Bail fo2 himſelf to an Ackion in any 
Court of Law, if the Party batled, at 
any Time befo2e the Return of the ſecond Sci. Fa. againft his Batl, 
— himſelf in Diſtharge of his Bail, they are thereby dil⸗ 


i. 9, the Defendant render himſelf to Cuſtody in E 
wn _— _— Diſcharge of his Bail upon the Day of the Return 
ant Srendering : kn k 

ſelf into Cuſtoſty. of the ſecond Sci. fa. againſt the Bail ſedente Cur. 

a | or if an Action be brought upon the Recognizance, 
it he render himſelf upon the Day of the Return of the Proceſs againſt 
the Bail ſedente Cur. the Bail are diſcharged. Paſch. 21 Car. 2. Per Ma- 
giſtrum Liveſay & al. 


5 Tf 


nabe „ what R > ſe is in Caſe where a Man pꝛocures D 


A 


Jf a Defendant fenders himſelf in Diſchatge of The Defendant is nor 


in Execution upon 4 


his Bail after Judgment, yet if the Plaintiff con- 1 i. #, wad” the 
mits him not in Execution in two Terms following, Plaintiff hath prayed it. 


he {hall be diſcharged upon Common Bail, as if fe 


were committed for want of Bail upon an Action: 

The Manner whereof, ſee in Title Pꝛiſoner. Paſch. Ty 
21 Car. 2. Or he may movesthe, Court to N Aiſ- N by Dies or 
charged, unleſs the . 

Execution. 


laintiff will, charge hich in the Flaintiff 


B Where any Defendant renders himſelf to the What the Defendant's 


C 


before the Bail-picygobe a 


Attorney mult do upon + 


| Marſhal, penn al Action in this Court, and in e Defendant's render 
Diſcharge of bis 5 he Defei | the Defendant?: der- 
ſhall forthwith give Notice of ſuch Rende © tot le charge of his Bail, 
Plaintiff's Attorney, and ſhall make Oath thereof 


ail, the , Defendant's, Attorney ing of himfelf in Dic- 


, 


\ o 


Alſo it is ordered, That if any Perſon who is 4 What Time the Bail 
Bail for any Defendant, ſhall be impleaded by * * 
Action upon the Recognizance, ſuch Perſon, may 55 

render the Defendant into Cuſtody in Diſcharge of his Bail, by the 
Space of eight whole Days in full Term next after the Return of the 
Latitat, or other Proceſs ſued forth againſt ſuch Bail, upon Notice 
thereof to the Plaintiff or his Attorney in the ſaid Suit; and all other 
Proceſs againſt the Bail in ſuch Suit upon the Recognizance ſhall ceaſe. 


D 4 Ca. ſa. was returned non eft inventus againſt 
I 1 ft well as When a Perſon may 


E A Man was Bail upon a Writ of Error, and up- 


the Principal, and one Sci. fa. and Nichil, and sender himſelf in Dit. 
upon the ſecond Sci. fa. he renders himſelf, and charge of his Bail, and 
was received: But if there had been à Sci. fect, When not. 2 5 
and Judgment thereupon, he had come too late. 

Cro. Fac. 109. pl. 5. 

Bail upon a Writ of 
on a Sci. fa. againſt him he pleads that the Princi- ee 3 the 
pal render'd himſelf to the U to be charge- at pou. Pod — 
able with the Execution, and to diſcharge his Bail: 3 Jac, 1. cap: 8. 
But adjudged to be no Plea; for the Recognizance 

is not to render his ys but to pay the Debt ad- 


judged, and is grounded upon 3 Fac. 1. «4 8. 


F A Readidit ſe will not diſcharge the Bail, unleſs How and by what 


the Attorney who is concerned for the Defendant Means the Bail are to be 
or his Bail, enters the Reddidit ſe in the Marſhal's 4 _ e 
Book, and gives Notice thereof to the Plaintiffs 

Attorney, and brings the Bail- piece to the Secondary, who, upon pro- 
ducing of a Note from the Marſhal or his Clerk, that the Defendant is 
in Cuſtody, will diſcharge it: But till this is done, the Plaintiff may 
notwithſtanding proceed to 2 and Execution againſt the Bail; 
for until the Bail-piece is diſcharged, there is a Record ſtill remaining 
in Court againſt the Bail: And 2 it was adjudg'd in this Court in ons 
Streater's Cale, 15 Car. 2. | 


Vediſſeiſin, See Aſſize. 
Reference. 
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Reference, 


Eference in the Acceptation of Law is A 
where a Matter of Fact is referred by 
the Court of Chancery to a Paſter; 
and by the Courts at Law to a Pꝛo⸗ 

thonotary o2 Secondary, to examine and repozt to the Court. 


In Debr, if the De- It was aid, Hill, 1658. to be the uſual practice B 


— 4 41M of this Court, ſince the new Regulation of the 


tereſt, the Matter ſhall Chancery, in an Action of Debt upon an Obliga- 
be referred to the Secon- tion, if the Defendant do, before he pleads, offer 
51 to pay the Principal, Intereſt and Charges to the 
Plaintiff, to refer the whole Matter to the Secondary to ſtate the Buſi- 
neſs betwixt them, and to ſtay the Proceedings in Law in the mean 
time; but before the Rule can be drawn up, the Money muſt be 
brought into Court. * ante Pa 17 12 1 1 i 
| atters act in Difference ixt Party and C 
to _ . — x Party in a Cauſe depending in this Court, 5 not 
condary. to be referred to the Secondary; for ſuch Matters 
| are triable by the Jury who is to try the Cauſe; but 
Matters concerning the due Proceedings, or undue Proceedings in the 
Cauſe, by either of the Parties, are properly to be referred unto him, 
and for him in ſome ordinary Caſes to compoſe the Differences betwixt 
them, and in others to make his Report to the Court, how the Matters 
do ſtand (Paſch. 1650. B. S.) That they may ſettle the Differences 
according to Rules and Orders of the Court. 
If a Matter in Difference betwixt the Plaintiff D 

Ae Vhen one of the Fa, and Defendant be referred to the Secondary, and 
1 if the One of the Parties will not attend at the Time ap- 
other do not attend. ointed by the Secondary for that Purpoſe after 

Notice thereof given, to hear the Buſineſs referred; 


the other kg may proceed in the Reference alone, and get the Se- 


Reference, what. 


condary to make his Report without hearing of the other Party. (Trin. 1 
1651. B. S.) For one Party cannot compel the other to attend; and } 
therefore ſuch References would many Times take no Effect for want R 
of the Preſence of both Parties, if a ke ort may not be made notwith- 3 
ftanding one of them refuſeth to attend; and if he be prejudiced by s 
not being heard before the Secondary, - it is his own Fault that he 5 
would not attend as the Rule directed. 2 


: Regiſter, 


| — 4 7 ' . 15 Ef * 


Ae g e an 
entituled, for the publick regiſtering „ranges Wille, an 
 £ „/ Deeds, Conveyances, Fills, A abe — 3 7 
ncumbrances which ſhall be made of, or Lande in the County of 
that may any ways affect any Honours, nors, " | 
Lands, Tenements and Hereditaments within the 
Count of Middleſex, after the 29th Day of September, 1709. See 
B The Fees for regiſtring of Wills, and granting Fees for regiſtring an d 
of Probates by the Statute of 21 H. 8. cap. 5. See Probasss of Wills 
Title P20 bate. ; | — 21 D, 8. cap. 5. 


C Uhat is a good Regiſtring of a South Sea Contract within the Stat. 
of 7 Geo. 1. Seff. 2. cap. 1. Mod. Caſes in Law and Equity 173. 
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Rejoinder, 


—  (Fuſiification, 
See <Pleas and Pleadings. 
Replication. 


Rejoinder is where the Defendant makes 
' Anfwer to the Plaintiff's Replication; inder, vat 
and it ought to be a ſufficient Anſwer to 
7” l ; amd alfo to follow and enkozce the Batter of 
the Bar. | 


D 


xp Then a Replication is pleaded, which is iſſua- When the Clerk of 
ble, che Clerk of the Papers, when he makes up the Þ*4Pers makes up the 
Paper-Book, doth of Courſe make up the Rejoinder, 1 
and joifis the Iſſue in it; ſo likewiſe if the Rejoinder be iſſuable, he 
makes up the Surrejoinder to it, and joins the Iſſue in it. 
| It 
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Rejoinder is not good 


Jf the Defendant do in his Rejoinder depart A 
from his Plea pleaded in Bar, this Rejoinder is not 


if it depart from the : 
3 deer Oli 22 Cer or this ito. n and 
unſay, which the Law doth not allow ; tor Pleas 


muſt be plain and certain, and by the doing thereof the Cauſe de- 
pending is hindred from coming to a certain Iſſue. 


One may not rejoin 
on Words that are not 
in the Declaration or 
Replication. 


. anſwer the Plaintiff's Matter alledged;) and- ſo 


* 


Ons oe not g din upon ſuch Words B 
which re bird #n the Declaration or Re- 
plication. (Mich. 22 Car. B. R.) For that is for the 
Party to frame a Diſcourſe of his own, and- not to 


4 po. 8 Ap 5 er e, wh 
ee no Purpoſe.” See after Replication; =: 
here t ue may hi warhenddnnalb 
be upon the Rejoinder CUhere the Hue may be upon'the Rejoin r or C 
or Replication. 0 Replication. Leit w. 1 641. e eee 
"7 , 4 1 2 op. : + ih 14 | ne 
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Relations, what, 
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Of Judgments. 


Of Words. 


Of Acts. 


Of Judgments. 


F 
* * # * * R ” 4 
k 5 4 k 4 * . 4 * 1 
* , , 
. * by . * 
ah, - * * * * 
. * 9 23 * ” * : 4 - K ' : 9 1 . 1 ' . 
* b -f . SS ws — — . « . 4 * 4 
Fd | * 
— 4 ©S & # $ 
CE * . - 4 
* 92 >, , L, : 1 7 1 » +7 N 
\ * ? 4 
| * - * e A -4 
- * 5 2 ” % . * 
L ” * 8 Lk 9 MY . ” 
S Un "4 4 $ 9 17 0 0 ; * 7 * 
. * © 14 WS tf & * 4 * 1 - * * . * , 


# x 
. - 
* þ 
* 0 s % \ „ * 
1 4 


1 * * * - 8 7 * 4 - 
K : 14 . 1224 0 149 0 iT 
. oy - # * 95 


Elations are but Fickions, which ſhall not D 
prejudice the Ring by koꝛeignCanſttuctions. 


Cro. Car. 423. 


Mhere a Judgment ſhall relate to the Day of E 
Filing che Original and bind the Lands, and not 
only from the Time of the Judgment given. Carth. 
245. 

Where a ſubſequent Word ſhall relate to a Thing F 
preceding. Ibid. 261. 

Where a ſubſequent Act ſhall relate to one pre- G 
cedent. 3 Salk, 182. | 

Where it ſhall be 2d proximum antecedens. Ibid. H 
I 99. 

Judgment muſt relate to the Eſſoin-Day, that 1 
being, the - firſt Day of the Term. 3 Salk. 212, 


345. Vide Cro, Car. 102, The Difference between the Relation of 
Judgments in the Common Pleas and the King's Bench. 


Releaſe, 


1 6 s # 
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1 FExecutozs. - 
5 850 uſpenſion.. 


tD 
A 4 Releaſe is the giving o2 diſcharging of 
the Right oz Aﬀion which any Man hath 


- 02 claimeth againſt another, oz his Land, 
and is always by Deed, | 


B @Ulhere-ever a Releaſe of Lands is made, it is 
abſolutely neceſſary that he to whom the Releaſe is 
made, be in Poſſeſſion of ſome Eſtate at the Time 
of the Releaſe. Litt. Set. 447. | 

C Tf there be two Jointenants, and the one for 

Money grants, bargains, ſells, and confirms to the 
other; reſolved this amounts to a Releaſe. Raym. 
187, 413, Goc. See 2 Saund. 96. 

D It cannot be conſtrued to be the Intent of the 
Party to releaſe an Agreement made to himſelf 
when he joins another in the ſame Releaſe, who 
was not Party to the ſaid Agreement. Id. 393. 


E That a Releaſe is an abſolute Defeaſance. 
2 Saund. 48. 

F Tf the Defendant in an Ejectione firme will not 

defend the Title of the Land in Queſtion, in Caſe 

the Verdict paſs againſt the Plaintiff, the Ejector 


A Releaſe, what, 


Releaſce muſt be 'in 
Poſſeſſion at the Time 
of the Releaſe made. 


One Jointenant ſells 
to the other; it & a Re- 
leaſe, 


It ſhall not be con- 
ſtrued that the Party 
deſigned to releaſe an 
Agreement made to 
himſelf, if another he 
oin'd with him in the 

eleaſe. 

A Releaſe is a Defea- 
ſance. 


Where the Ejector 
may releaſe Coſts to the 
Plaintiff. 


may releaſe the Coſts to the Plaintiff. (Hill. 1649. B. S. 11 Feb.) For 
he 1s the Defendant in Law, although the Title do not concern him ; 
and it is the other's Fault that he was not himſelf made Ejector to de- 


fend the Title, by which Means he might have had the Colts, 


G One is not bound to give a Releaſe unto the She- 
riff for Monies which he receives from him, which 
he levied for him by virtue of an Execution; but 


No Releaſe need be 


given to the Sheriff for 
Money levied by Execu- 


he muſt give him a Note under his Hand that he en. 


hath received it. (Hill. 1650. B. S.) By Rolle Chief 


Juſtice, Quære tamen, Whether he be bound to give him ſuch a Note 
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$34 Releaſe. 
more than a Releaſe ? For the Sheriff is an Officer of the Law, and up- 
on Payment of the Money the Law gives him his Diſcharge. 


Where an Eſtate is conveyed by Leaſe and Re- A 


"What Words are re- . 
ue 48 leaſe, there in the Leaſe for a Year there muſt be 
y 


Leaſe and Releaſe, the Words Bargain and Sell for Money ; but if it 
be not ſo, but only the Words Demiſe, Grant, and 
to Farm let, in that Caſe the-Leſlee cannot accept of a Releaſe of the 


Inheritance until he hath Actually ehtfed, and is in Poſſeſſion ; for 
till his Entry he hath but Intereſſe termini - But in the other Caſe of the 
Words Bargain and Sell, the Bargainee for a Year is immediately in 
Poſſeſſion upon the executing of the Deed. 

Allo it is neceflary'that in all Caſes where a Re- 
— Where a Releaſe be leaſe is made, tlie Eſtate be always turned to a 
turned to a Right. Right; as in Caſe of a Diſſeiſin, ec. where there 


are two Rights, 1. A Right of Poſſeſſion in the 


Diſſeiſor. 2. A Right to the Eſtate in the Diſſeiſee. Now when the 


Diſſeiſee hath releaſed the Diſſeiſor, here the Diſſeiſor hath both the 
Rights in him, viz. The Right to the Eſtate, and alſo to the Poſſeſ- 
ſion; or elſe that there be Privity of Eſtate between the Tenant in 
Poſſeſſion and the Releaſor, for a Relcaſe will not operate without 
Privity. e of e 125 
111 Enlargement of Eſtates, ſome by way of Mztter 
1 Eſtate, ſome by way of Mitter Y Droit, and ſome 
by way of Extinguiſnment. Co. Litt. 273. 6. 


xd 


A Right or Title to A Right or Title to a Freehold or Inheritance, D 


B 


Releaſes work ſeveral Ways : Some by Way of C 


a Freehold inFre/entior he it in Preſenti or Futuro, may be 'releaſed in five 


Futuro may be releaſed in 
five 3 Manne 18. 10 Re P. 48. As b. 


7 ft, To the Tenant of the Freehold in Fact or in Law, without E. 


any Privity. | 
* 24ly, To him in Remainder. . 

34ly, To him ſeiſed of the Reverſion, without any Privity. 

4:bly, To him who hath a Right in reſpe& of the Privity ; as if a 
Tenant be diſſeiſed, the Lord may releaſe his Services. 

5thly, Jn Reſpect of Privity only, without Right: As if Tenant in 
Tail makes a Feoffment in Fee, the Donee after the Feoffment hath no 
Right: Bur yet in reſpect of the Privity only, he may releaſe to him 
the Rents and Services, faving the Fealty:: Bat no Eſtate can paſs to 
him by the Releaſe, who hath no Eſtate in Privity. 10 Rep. 48. 6. 


A Releaſe to a Tenant A Releaſe to Tenant at Sufferance is void. F 


a Sufferance is void. 3 Leon. Caſe 204. Note, There is no Privity be- 
tween the Owner of the Eſtate and the Tenant at 
Sufferance, 


A Releaſe of a future A Releaſe of a future Intereſt in a Chattel, be- G 


it 3 AF 
the Deviſze 10 Carre? ing made to the Deviſee in Poſſeſſion by a Deviſee 


ſhall extinguiſh ir, of a Term, to one and the Heirs of her Body after 
the 


2 


4 


B 


C 
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the Death of the Deviſee in Poſſeſſion, ſhall extinguiſh the future Inte- 
reſt. 10 Rep. 48 to 52. 1 5 . . es 

A Releaſe to a Purchaſor of the Land by the A Releaſe before Exe. 
Conuſee of a Satute before Execution is no Bar. cution is noBar, and why. 
10 Rep. 50, 51. For the Conuſee at the Time of | 5 
the Releaſe had no Right or Cauſe of Demand in the Land, for the 
Land is not the Debtor, but the Perſon; and till Execution ſued, he 
had no Right or Demand in the Land. Cro. Eliz. 5 52. 1 00 

A Wan promiſed a Widow that if ſhe would | 
marry J. S. he would pay her 4os. yearly after r 
the Death of J. S. ſhe married 7. S. who died, and no Demand to. men 
brought her Action for this 40s. per Ann. the 8 
Defendant pleads the Releaſe of J. &. It is no Plea; for it is no De- 
mand during his Lite, nor could be ever demanded by him. Cro. Fac. 
aa. pl. 2. a | 7 

Leſſee for Years in Poſſeſſion releaſes to the Leſ- _ Leſſor releaſes to the 
ſor all Demands ; and the Leſſor releaſeth to the wy 4 heavy 
Leſſee all Demands ; this is not a Surrender of the 515 
Leaſe, neither is the Leſſee's Eſtate enlarged by the l 
Leſſor's Eſtate: For the Word Demand doth not enure to give away 
or extinguith that which a Man hath in his Poſſeſſion, but ſuch Things 
only which he hath not in his Poſſeſſion, as Choſes in Action, Rents, 
and ſuch like. Dal. 85. pl. 45. | 


D A Man covenants to do a collateral Act; before A Releaſe of all Acti- 


doth 
a Breach of this Covenant a Releaſe of all Actions, Cœenant 3 


Suits and Quarrels ſignifies nothing; for before teral Act, but a Releaſe 
Breach there is not any Duty or Cauſe of Action; gat 
for the Breach ought to precede: But had the Re- 1 

leaſe been of all Covenants, there before a Breach, it would have 
barred. 1 Rep. 112, b. 5 Rep. 71. 4. 


E Mhere a Power of Revocation is preſent, and not after a Death, &c. 


it may be extinguiſhed by a Releaſe made by him who hath ſuch Power, 
to any one who hath the Freehold in the Land in Poſſeſſion, Rever- 
ſion or Remainder. 1 Rep. 113. 4. 


F @Qpon a Bond for Performance of Covenants, the A Releaſe of all Co- 


venants before any bro- 


Obligee before my Yes releaſes all Covenants, ken, diſchargestheBond. 


and afterwards a Covenant is broken, the Obliga- 
tion is not forfeited, but is diſcharged. 3 Leon. Caſe 105. 

Debt for the Arrears of an Annuity ; the De- 
fendant pleads a Releaſe of all Actions before the A Releaſe cannot diſ- 
Des of Payment; after Oyer and Demurrer, held 4 +a ogg 
to be no Plea; becauſe a Releaſe cannot diſcharge Nor a future Duty. 
a Duty not then in Being. Cro. Eliz. 897. pl. 20. 


Co. Litt. 292. 6. 


H In Covenant the Defendant pleads a Releaſe of A Releaſe of all De- 


Covenant not broken 
after the Deed dated; and held to be no Bar; for but a Releaſe of all Co- 


being a Covenant future, and not in Demand at venants is a bar. 


all Actions, Duties and Demands, dated three * rns: 


the 


535 


is no Bar; bu 


Cro. Fac. 170. 

Covenant by an A(- 
ſignee; the Defendant 
pleads a Releaſe of the 
Covenantee after the 
Commencement of the 
Suit. 

Where ſuch a Releaſe 
ſhall be a Bar, and where 
not. 


any 


P, * 
Releaſe. 


the Time of the Releaſe made, but to be performed after, this Releaſe 


t a Releaſe of all Covenants would have been a Bar. 


Covenant brought by an Aſſignee ; the Defen- A 
dant pleads a Releaſe from the Covenantee dated 
after 5 Commencement of the Suit, and held to 
be an ill Plea : For 1ſt, The Covenant goes with the 
Land, and the Aſſignee ſhall have the Benefit of 
it. 24ly, Though the Breach was in the Aflignee's 
Time, yet if the Releaſe had been by the Cove- 
nantee (under whom the Plaintiff claims) before 


Breach or Suit commenc'd, it would have barr'd the Aſſignee from 
bringing his Action; but the Breach being in the Aſſignee's Time, and 


the Action brought by him, and ſo attach'd in his Perſon, the Cove- 


nantee cannot releaſe this 
Cro. Car. 303. pl. 4. 


In what Caſes a Re- 


| leaſe of all Actions real 


and perſonal, is a good 


Bar. 


A Man is bound to 
ay 201. at Michae/mas, 
2 Releaſe of all Actions 
before Michaelmas is a 


Bar, and why. 


How to plead a Re- 
leaſe Puis darrein Conti- 
nuance. 


A Releaſe of one Plain- 
tiff in Errors ſhall not 
bar the other Defendant. 


Where a- Releaſe to 
the Principal is a Releaſe 
to the Bail upon a Writ 
of Error. 


Action, wherein the Aſſignee is . intereſted. 


A Releaſe of all Actions, real and perſonal, is a B 
ood Bar in Waſte, or Quare Impedit. Litt. Sect. 49a, 
493. But a Releaſe of all Actions generally is better 
than to ſay, all Actions Real and Perſonal. Bid. 


Seck. 500. 


Where a Man is bound to pay 20 J. at Michael- C 
mas, a Releaſe of all Actions before Michaelmas is 
a perpetual Bar; and yet the Plaintiff could not 
have his Action until after Michaelmas : For it is 
Debitum in preſenti, although ſolvendum in futuro. 


Litt. Sect. 5 12. | 
ow to plead a Releaſe Pris darrein Continuance. D 


See Title Pleas Puis darrein Continuance. 

Two Defendants in Ejectment bring Error, and E 
after In nullo eſt erratum, one of the Plaintiffs in 
Error releaſes all Errors ; and void as to the other, 
but ſhall bar the Releaſor. . Fac. 117. 

After Judgment, and a Writ of Error brought, F 
and Bail put in upon it, a Releaſe of all Debts, 

udgments and Executions to the Principal diſ- 
charges the Bail; for the Bail is not to pay tffe 


Money in the Principal's Default of Payment; and it is a good Re- 
leaſe to the Bail, for they are bound in a Sum certain; and it is not 
like Hoe's Caſe in Coke, where they are not bound in a Sum certain. 


Cro. Fac. 401. pl. 10. 


How pending the Writ 
and before Iſlue. 


In Replevin againſt 
five, a Releaſe to wwo 
pleaded. 


Dow to plead a Releaſe pending the Writ, and G 
before Iſſue. Lutw. 1177 to 1179. 


In Replevin againſt five, a Releaſe to two of H 
them pleaded. Idem. 1175. 


A Future 


A 4 Future Act cannot be releaſed by a Releaſe of 
all Demands, viz. a Promiſe or Covenant not 
broken : But a Releaſe of all Promiſes ſhall releaſe 
a Promiſe not broken. Lwutw. 249, 250. $0 of. Co- 

/_ venants; ſee in this Caſe much good Matter, 

B. A Duty certain may be releaſed before the Day 
of the Performance of the Condition: But a Duty 
uncertain at firſt, - upon a Condition precedent to 


$37 
a future Act 


may be releas d, and 
where not. 


A Duty certain may 
be releas'd, not a Duty 
uncertain. 


be made certain afterwards, is in the mean Time but a meer Poſſibility 
which cannot be releas'd. 5 Rep. 70, 71. 4. 10 Rep. 11. 4. Cro. Eliz, 


580, | 58 Is 1 
CA Releaſe where there is not any Intereſt to be 
releaſed, is void. 3 Leon. Caſe 340. 


D An Acknowledgment under Hand and Seal, that 
he is ſatisfied of all Bonds entred into by the De- 
fendant to him, or that the Pefendant is diſcharged 
of all Bonds entred into by him , this in Judgment 


A Releaſe where no 
Intereſt is to be releas'd, 
is void: 


An Acknowledgment 
of Satisfaction, or of a 
Diſcharge of all Bonds, 
is a good Releaſe in Law. 


of Law is a Releaſe and a Diſcharge of Bonds. 9 Rep. 52. b. 


E General Words reſtrained by the' particular Oc- 


How general Words 


caſion thereof. 3 Lev. 275. Show. Rep. 151, See refirained. 


F A general Releaſe relating to a particular Perſon, 
ſhall not bar by the general Words, but only for 
that Purpoſe. 2 Lev. 214, 215, 216. | 

G A Bond entred into to A. to the Uſe of B. 
B. cannot releaſe this Bond. 1 Lev. 235. 


H Obligee in Truſt for another releaſes to the Obli- 
gor all Demands upon his own Account ; this doth 
not releaſe the Obligation. 1 Lev. 272. | 

1 A Releaſe before any Rent due, of all Demands 
that the Plaintiff had or ſhould have againſt the 
Defendant, this doth not releaſe the accruing Rent. 
Co. Litt. 291, 1 Lev. 99. 2 Lev. 210. 

K An Award was made the 24th of March, that 
the Defendant ſhould pay the Plaintiff at Michael- 
mas 20 l. tor Non-payment whereof the Action was 
brought ; the Defendant pleads a Releaſe of all De- 
mands 10 Apr. and the Court held that this was 
not any Bar. Cro. Fas. 300. pl. 4. | 

L InConſideration that the Plaintiff had lent him 
10 J. and had aſſigned over a Bond to him, and 
had promiſed to releaſe him from all Demands, he 


To what Purpoſe a 
Releaſe ſhall bar. 


Bond entred into to 4. 
to the Uſe of B. B. can- 
not releaſe 1t. 


A Releaſe of the Obli- 
gee in Truſt ſhall not 
bar. 


A Releaſe of all De- 
mands ſhall net releaſe 
the accruing Rent. 


An Award to pay 291. 
at Michaelmas, the De- 
fendant pleads a Releaſe 
after the Award ; this is 
not any Bar. 


So where the Releaſe 
is Part of the Conſidera- 
tion, it cannot be pleaded. 


promiſed that if the Money was not received upon the Bond, he 
would at Michaelmas pay 20 l. the Plaintiff avers all done on his Part, 
and that the 20 J. was not paid; the Defendant pleads the Releaſe, 
and held to be no Plea; for the Releaſe is Part of the Conſideration, 
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Alſo it doth not re- 
leaſe what is future. 


Trover againſt two; 


one pleaded Not- gullty, 
and the other a Relea 
the Jury found the firſt 
Rust and alſo the Re- 


ſe. 


A Releaſe to one is a 
Releaſe to all. 


* who pleaded Not- guy, 


and the Cauſe which gives the Action, and with- -* 
out making of it, he could not maintain his Actioſi: 


Alſo it doth not releaſt what is future. Co. Faci 


623. pl. 15. And: 14 L 
Trovet againſt two; one pleads à Releaſe, and A 
the other Not-guilty; the jury find him guilty 
and alſo found the Re- 
leaſe for the Party who pleaded it: The judgment 
was thefeupon ſtayed; becauſe a Releaſe to one 
joint Treſpaſſer is a Releaſe to all the reſt: Though 
they may ſever in pleading, yet one Jury fall Af 


ſeſs Damages for all. Hob. 66. For the Plaintiff having joined and 
made him Defendant with one to whom he had releaſed; the 
Releaſe ſhall enure to diſcharge him who pleaded Not-guilty. 6 V. 


N. 


In an Aſſize by two, 
the Releaſe of one ſhall 
not bar the other. 


Where a Releaſe of one 
ſhall nor prejudice the 
Others. - 


A Releaſe by an In- 
fant without Conſidera- 
tion, is void. 


Leſſee for Years. 


Leſſor grants his Re- 
verſion, and afterwards 
releaſes the Covenants 
to the Leſſee before 
Breach, it is void. 


A Releaſe cannot be 
for a Time, or upon a 
Condition, but it ſhall 
be for ever. 


But it may be deli- 
vered as an Eſcrow. 


Covenant not to ſue, 
where it is a Releaſe, 
and where not. 


In an Aſſize by two, the Releaſe of one of the B 
Plaintiffs is no Bar for the Land, nor for the 
Damages, becauſe they enſue the Reality. Cxo. 
Eliz. 649. 

See much good Matter where the Releaſe of one G 
ſhall not bar the others joined with him. Cro. Eliz. 
648. pl. 07037 3-5 

Two Kxecutord 4 one an Infant who releaſes H 
without any Conſideration; it is void. Cyo. El. 671. 

I. 27. SEND 
F Leſſee for Years releaſes to him in Reverfion, it E. 
is good by Surrender : But if Tenant for Life re- 
leaſes to him in the Reverſion, it is by way of Re- 
leaſe, and not of Surrender. 1 Lev. 47. See Dal. 32, 


pl. 17. 


Leſſoz grants his Reverſion, and afterwards re- F 
leaſes the Covenants to the Leſſee before Breach; 
it is void. 2 Lev. 206. 

A Pan cannot releaſe upon Condition, nor for G 
a Time, but the Condition is void, and the Time 
is void ; but it ſhall enure to whom it is made for 
ever, becauſe it operates by Way of Extinguiſh- 
ment: But a Releaſe may be delivered as an Efcrow, 
to be his Deed when ſuch a Thing is performed. 
Keilw. 88. a. 

A Covenant not to ſue is an abſolute Releaſe : H 
But a Covenant not to ſue within a particular 
Time, is no Releaſe ; and if a Suit be brought with- 


in the Time, the Remedy muſt be by Action of Covenant. Show. Rep. 
46, 47. CYo. Eliz. 352. pl. 7. 


Jointenants may re- | 


leaſe to each other. 


Jointenants may releaſe and confirm to each 1 
other. Vaughan 145. 


3 
After 


Releaſe. 539 


A After Lands are extended upon an Elægit, and A Releaſeof all Judg- 

conveyed over to ee 3 the abr 1 in by the Kent Wer pr ng 
the judgment releafes all Judgments and Execu- Extent upon an Elegie 
i > Audita Querela well lies. Co. Car. 214. prog my 5 Pen 
pl. 4. See Audita Querela. ra Guerela WE es. 

B 9 _ dated 1 s | 2 1 Releaſe dared af 

leads a Releaſe 1 Junii wing; tile Plaintiff ine Bond, but to releaſe 

— Oyer of the Leleade W che ofa Actions — 9 
before 1 Apr. before the Date of the Releaſe ; this 3 
is no Releaſe of all Actions to the Day of the Date of the Releaſe. 

Co. Car. 426. pl. 18. ie 06. 33 

C There a Releaſe of Errors was pleaded upon a Releale of Errors. 
Writ of Error brought, the Judgment ſhall be Nul 

 tapiat per brevt. 3 Salk. 214. 115 


ocum theDefendarit A Releaſe dated after 


* 


D 4 Releafe, How to be pleaded. Bid. 274. Hor, to plead it. 
E -''q Covenant never to take Advantage of 4 Deed, What amounts to 4 
amounts to a Releaſe, Bid. 298. Releaſe, 
F Releaſe of all Right to ſuch Lands will not re- what win not reden 
| leaſe a Judgment not executed. Bid. i a Judgment. | 
G 5 Releafe to one Obligor is a Releaſe to both. of a Bond. 
Ibid. | 
HA Dekeazance muſt contain proper Words of De- Defeazance. 
feazance, pug Salk. 575. of 


I Covenant not to ſue for 2 certain Time is not ©, A 
aà Releafe or Defeazance. Ibid. 573. 1 5 
K Bond from A. and B. to C. joint and ſeveral; what not 2 Defta- 
a Covenant from C. not to ſue A. is not a Defea- zance. | 
zance. Ibid. 575. | 
L One Deed is not to be conſtrued as a Defeazance 
of another without Neceſſity. Bid. 
M A Releaſe of all Demands to the Perſonal Eſtate 
of the Inteſtate releaſes not a Bond before Judgment 
and Execution. Did. 
N UAhere one releaſes his Right he can't purſue Releaſe of Right. 
his Action or Remedy, Bid. 422. | 
O But if he has a Right and ſeveral Remedies, this Proviſo. 
Diſcharge of one Remedy does not the other. Vid. 
P There a Proviſo goes by Way of Defeazance of 
a Covenant, it muſt be pleaded on the other Side. 
Did. 574. | 
Q But otherwiſe where it goes by Way of Explana- 
tion or Reſtriction of the Covenant. Bid. 
R A growing Rent is not releaſed by a Releaſe of A growing Rent. 
all Demands. Ibid. 578. | 
S One bound to releaſe on Payment of Money, is 
bound to releaſe on Tender and Refuſal. 
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Se Periot. 3 


Relief is not a Service, hut is the Fruit , 
of the Services; and it is as a Bloſſom - 
kallen off from the Tree, and therefoze 
the Defendant need not to avow upon 


anyPerſon certain, Penant's Caſe, 3 Rep, 66. a. Cro. Eliz. 885. pl. 26. 


A Relief 1s twofold. 


To whom, - and by 
whom due. 


How recoverable. 


Debt lies by an Exe- 
cntor againſt an Execu- 
tor of an Heir who was 
to pay a Relief by 

32 Y, 8. cap, 37. 


Acceptance of the 
Rent of a new Tenant 
ſhall not diſcharge a 
Relief due from a for- 
mer Tenant. 


An Avowry for a Re- 
lief, how it is. 
A Flower of the Te. 
nure. 


How a Relief ſhall be 
recovered. 


A Relief is twofold; that is ta ſap, 1. A Relief ; 
at the Common Law; and, 2. A Relief grounded 
upon a Cuſfom, 


A Relfef is due to the Lord from his Tenant in C 
Fee only. Leilw. 82. eee ae 
Mhat Reliefs are, and how recoverable, fee x 
much good Matter. Latch. 37. 119. 
Debt lies by an Executor againſt an Executor of , 
” Heir, who was to pay a Relief. Cro. Elig. 883. 
17. Wy 
a Acceptance of the Rent of a new Tenant is no p 
Bar of a Relief due from a former Tenant; becauſe 
now by 21 H. 8. cap. 37. he may avow upon the 
Land, and is not forc'd to avow upon the Perſon. 
Moor, Caſe 887. 


An Avowry for a Relief is good, without ſhew- G 


ing particularly how due: Becauſe it is a Parcel of 
the Tenure de communi jure, and a Flower of the 
Tenure ; and if ſeparated, muſt be ſhewn on the 
other Side. 3 Lev. 145. fe 

A Relief is no Service, but an Incident to it, for xx 
which they may diſtrein, but cannot have an 
Action of Debt : But his Executors or Admini- 


ſtrators may bring an Action of Debt for it, but cannot diſtrein. 


Co. Litt. 83. 4. 


. How much the Relief 
is. 


The Lord of whom Soccage Land is held by j 
Fealty, and a certain Rent upon the Death of his 
Tenant, ſhall have of the Heir ſo much as the 


Year's Rent amounts unto for a Relief, beſides the Year's Rent which 


the Heir mult alſo pay. Co. Litt. 91. 4. 


4 Remainder, 
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remain after the particular Eſtate de⸗ A A Kenai, vb 

termined; as where one grants Lands 11 5 

01-2010 Pears oz Life, the Remainder to 

J. S. viz. When the Pears ate erpfred, oz the Life is dead, that 

then the Land ſhall remain and come to J. S. and his peirs. Vllt 
Note, There muſt be Livery made upon the Leaſe * Pears, 02 

elle the Rematnder will not paſs. 


B The Law hath . ys Things: to eve Tho three Things ap- 
mne 2 Dag K 1—— hy by Law R 


C Firſt, an Eſtate - precedent, made at the fame Time that the Re- 
mainder commendes.' 


5 That the particular Eftate « continues whin the Remainder 
Ve * 


Thirdly, That the Remainder be out of the Donor at the Time of 
me Lr 1 Plow, 25. 4. 


b Three Things one ſhall rs by a Remainder, Three Things to be 
by a Conveyance' at the Common Lay: e 


E Firſt, A Remainder veſted. Ii 
Secondly, Poſſeſſion in Law. | | 
Thirdly, Poſſeſſion in Fact. Vid. 29. 4. 
F A Remainder is an Eſtate limited in a Deed, How to be limited, 
(Note, Without a Deed or Will in Writing it can- and when to commence. 
not be created) to'commence after the Determina- en created. 
tion of a particular Eftate, whereon it muſt. n- 
oeſſarily depend, and muſt be created at the ſame 
Time with the particular Eſtate, 3 Rep. 21 Rep. a. b. Vaugh. 269. The 
very Word Remainder imports as much, it muft be a Remainder of 
ſomething which is in Being. 
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Where a Remainder to 
cne not in eſſe, is voi 


to operate wn. Fry 


There may be a Re- 
mainder without an E- 


{tate ro ſupport it. 


Remainder to the right 
Heirs of J. &. 


Nempinder. 
A. leaſes to B. for Years, Remainder to his right A 
Heirs, and makes Livery; the Remainder is bor 


one decal ſe th f nor any Perſon in e//ſe who can 


ery; and every Livery oug . 
* preſently. 4 Leon. Caſe 77. 
ay be a Remainder B 
2 to ſupport it; as 
| . (Hill. 22 
Car, B. R.) But this is not by the — Law, 
but by the Statute of Uſes. 


AR ited by a general Name may C 
e 
Leaſe ful 


ment” ſently take b 
to have its 
But in ſome Caſes there 


Petſon be not in eſſe; as a 
nder to the right Heirs of J. &. 


who is living. This Remainder may be good, and go * had no right 


Heirs at the Limitatf 


limited: by particular 2ve;pt; 
the Perſon is not in "ee: 1 7 15 ha 212 dat 
im 


— 


TGT. 
Hm 69d | e not g 


A —— veſted L — — 
ihe Py an hep n his el elde Ghald.; „he 
an her nfter war 12 5 
11 2234 05 Aa the Reman 
diveſted by — 
| Caſe 275. 


Tenant in Tui can 
1 


not a-Remaitdet 


Over. 


The right Heirs of 
F. $. includes ill the 
Heirs of their Heirs. 


How to take by Way 
of Remainder. + 


Where Perſons can- 
not take by a Deed, un- 
leſs there be a Remain- 
der-Man, 


6489 


© 290 


It muſt be created with 
the part cuir ENS; 

be limited for a certain 
. 7 


5 2 Claim = a 
Remainder u upon 3 Con- 


9 Lou 139. 140. 


* in Tail: ean grant Fs for his gwn E 
Life, and cannot limit a Remainder over; for af 


Eſtate for his own Life is as long as he can "= 


2 Rep. Sh. ½ bam 30h oral 

A Clatm of a Remainder by n & a Gondi- F 
tion muſt be the Eand. be 53 10022 

A Remainder limited to the right Heirs of A S G 


includes all the Heifs of their Heixg, without fay- 
ing right Heirs and their Heirs... 201 2 1 

A Man may take by Way of Remainder, altho* H 
there is not one Word in the Pœed; and as a Re- 
mainder a Man may take, though not Party to the 
Deed. (vo. El. 10. pl. 4. 

The indenting or not aan T e of a Deed: 22 [ 
material; and the eemmon Leaming is, 
who is not Party to 4 Pxed 00 J. tween Parthes, 
cannot take by the end; by Remainder. 


I 'Remdſnder muſt "i RM wich. the partieu- K 
lar Eſtate, and muſt be limited for a certain Eſtate, 
viz for Life, ears or in Fee; fo that where a 
Leaſe to & for Ninety/-nine Years, if he lived ſo 


logs and if ke died within the Term, then his Wife (hal have it pro 


toto reſiduo termini, 
have it, for the Term was determined, 


voidd-⸗ Oo. El. 216, pl. 15. 217. 10. pl. 4. 
3 


F. S. dies within the Term; his W ife ſhall not 
and the Limitation to her 


A. ſeiſed 


wenne 
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ood Jatteg d, 1 egi never, nd. Fine 

D TN Fould — emainder, though it main =] i wy 
might —— Hs Co, Elisugſſo, l e.. MT 
E - 4-tevjes aiFine,to the We.of- himielf fbr-his . A'Revwinder o- ta 
Life, and aftexs To Deceaſe!td H. till Co his Son re- Ad _ yy = 
anna from beypnd Bea“ and.ciime. tb e xn djcd, at, cd, 14 good, 40 
Whieh ſhould Hast pen 5:1; tg returned ds b. Garen 
yond Sea: Ang hel that. the Remainder waz good; for though his 
7 cenfitng/ to; Agd ox from beyond, Sea 16 m you his Death: is Cer- 

. Groi Bl 69% pl. II 2 

.ALeofe for — is made, Femimier. in 72 86 1 ſor Veit =" 


1 — for Years enters before Livery; his Term W — 7 3 wer oa 
but the Remainders void; But if the — Tae 
e to cmmence at Mio bnelmus, Remainder 370; 
in Fee, although the Leſlor makes Livery to the Leſſee, yet the "FUL 

Þ eee are .de becauſe there was n preſent Eſtate to which 
Lavery could. be annexed; Throgmortos and Tra cy.” Plot. 156. 4. b. 

G _— in Remainder of an Eſtate: veſted „may: grant ere u fü nur: 

dr deviſe the lame” a a'LeMe mucle by Hic in veſted . or 


and 
nor 


Remainder during the Life bf Tenant for Life, is site. 


a good Leaſe. 3 
H here there is Tenam for Life, Renainder in Taunt for Lib, Re- 
Tall, and he in Remainder leaſetk for Years; to to winder — 5 be. in 
commence after the Death bf Tenant for Life, aud then Tenant for Li 
the Tenant for Life afterwards ſuffers a Recdvery, - Sr « Recgvety z the 
and vouches the Tenant ic Tail z the'Ledſe for batted. r 
Years here is not barred: : deeuſt it was the R- ts 
every ef the Tenant for Life, and he in Remainder only Lende; ; 
but if che Tenant in Tail in Netnainder had fufered it, that would 
2 have deſtfoyed the ne and alt the Hftars derixed from chance. 
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Eſtate Umited to a 
Man fox Life, Remain- 
Jer 10 his firſt Son in 


Tail, and for Default of 
8 ſuch Iſſue to Truſtees for 


an hundred Vears to raiſe 
Portions: The firſt Son 


may ſuffer a egy 
and * the Term for 


20 « #4 4 a 


| eahere an Eſtate is limited to l Vari fer Life, A 


Remainder to kis fifſt Son in Tail, i and for Default 


of fuck Iſſue, then to Truſtees for ti hundred Years 
to raiſe Portions; sc Here the firſt. Son 1 When 
he comes of ſuffer a Recovery hy [this 
Recovery the eater for ati lundred Pads 96 
the Truſtees ſhall be barred ;, but where che Lexfe 
fot an hundred Veard i made by anorher Deed Pre- 


Shs to the Eſtate-Tail;"there a Recovery will not touch ſt, K 


Goodyear and Clarke, dempore Cur. 2. B. N. 20 157 929%) 


U what a contin- 


geark antenne 


| Where the 
Eftate is 3 the 
conringeat ' ELIT 
is gone 


| Where a limited:Re- | 


9 is void, — 
where not. 


What ſha tex an E. 5 
ſtate-Tail executed, not 


Tr. 


20. 


"What hall nea:hen - 


— — 


0 Release 1 one 9 
tenant 10 another ſhall 
not deſtroy a e 


Remainder 


I0o 2 Baſtard in 1 is 


not to a Baſtard 
— born. 


But it may be done 
b nen, 


a ſe, - 


depending 1 upon it. 


A contingent Remainder * not a 1 * 
» Rogen whictr”:conies” Aber:, uf 0 
particular Eſtate which precedes il. So wherd the 


particular Eſtate continues either in eſſe, or in right of Entry; it is 
ſulficient d to ſu 


ag the contingent Remainder. 2 Saund. . 0 
all Caſes where the ular Eſtate is drown- C 
ed in che Reverſion, the contingent Remainder 
which depended upon it is gone, although there is 
no diveſking of: any Eſtate. Id. 386. 
-Where a Remainder limited after a 2 particutar D 
Eſtate, which is void in the Creation, is alſo void, 
and where not \\r-Saund. 150, 131. 

Jf Lands be given to a Woman during Widows E 
hood, and after to the Heirs of her Body; this is 
an Eſtate- Tail executed, and not contingent: n. 
12722 * 152 1 45 

bat Remainder tor Yearh depending on an F 
Eſtate for Years, ' cannot be a conti ingent Remain- 


der, &. Id. 150, 151: 1 7.1 81 


That a Releaſe by one Jointenant for Life to an- 8 
other, doth not — a contingent Robber 
2 Limitation of a aer to a Baſtard in eſe H 
is good, but not to a Baſtard before born. Co. El. 
509. ph. 34. 510. 2 
But à Man levies a Fine to the Uſe of himſelf 1 
and his Wife for their Lives, Remainder to the 


Uſe of the eldeſt Child of his own Body in Tail; 
this is a good Name of Purchaſe by wa 


of Remainder, it not being 


in 15 and the Remainder ſhall be in Abeiance till the Birth of = 
Child. Moor, Caſe 246. See in Title Purchaſe. 


Muſt ot be 
. 4 ways: 


How a contingent 
Ps may be de- 
ſtroyed. 


But Note, He that takes an Elite by way of K 


Remainder, muſt not be Party to the Deed. 


A contingent Remainder may be deſtroyed by L 
levying of a Fine, ſuffering of a Recovery, or by 
otherwiſe deſtroying of the particular Eſtate upon 


which the contingent Eſtate depends, before the Contingency happens. 


For?tike away t 


e Foundation that ſupports the Building, and the 


Building muſt of Neceſſity fall down: And fo it is in this Cafe, 


3 


Where 


5 Remainder, 
Xx here a Remainder is to commence. upon an 
| Alienation, it ſhall never ariſe, . becauſe the parti- 
cular Eſtate is deſtroyed by the Alienation before 
the Remainder can commence. Moor, Caſe 1067. 
B A Man conveys to the Uſe of himſelf for Nine- 
. ty-nine Years, if he lived ſo long, the Remainder 
to his firſt, ſecond, third, ec. Sons: This is a void 
Remainder, for want of a Freehold to ſupport it; 
for there muſt be a Freehold to ſupport every con- 
tingent Remainder. Hill. 4 Ann. B. R. Adams ver- 
ſus Tertenentes Savage. 
A Feoffment to the Uſe of himſelf for forty 
Years, Remainder to his Son in Tail Male, Re- 
mainder to his own right Heirs; the Son dies with- 
out Iſſue Male, having Iſſue two Daughters, the 
Father then living, and dies; they ſhall not take, 


becauſe there was no right Heir to take as a Purchaſo 


545 


Where a Remainder 
ſhall never commence. 


For Ninety-nine Vears 
if he lived ſo long, Re- 
mainder to his firit, ſc- 
cond, third, &#c. Sons: 
This is a void Remain- 
der, for want of a Fr--- 
hold to ſupport it. 


There ought to be a 
Freehold to preſerve a 
Remainder until oneſha!! 
take as a Purchaſor, or by 
the Name ofa rightHeir, 


r when the Eſtate- 


Tail determined by the Death of the Son without Iſſue Male: For the 


Remainder to the right Heirs cannot be preſerved 


Dy the mean Eſtate 


for Years; for it ought to be a Freehold at leaſt, which ought to pre- 
ſerve ſuch a Remainder, until there be one to take it by Name of a 


Purchaſor or right Heir. Poph. 3, 4. And no Difte- 
rence between a Remainder in Poſſeſſion to the 
right Heir, and a Remainder in Uſe. | 

D Deviſe of a Term to one for Life, and if he dies 
without Iſſue, to another in like Manner: This 


Deviſe is void to the Remainder-Man, for a Term 714; 


cannot depend upon ſo remote a Poſlibility, as a 
dying without Iſſue. 1 Lev. 290. 29. 

E Deviſe of a Term of a thouſand Years to F. &. 
and if he dies, to B. his Son, and the Heirs of his 
Body; the whole Term is in J. S. the Father; the 
Remainder to the Son is but a Poſlibility. 3 Lev. 
264, 265. See 10 Rep. 87.4. | 

F @lhere it is uncertain, whether the Uſe, or the 
Eſtate limited in Futuro, ſhall ever veſt in Eſtate or 
Intereſt, or not; there the Uſe or Eſtate is ſaid to 
be in Contingency; becauſe ſuch future Contin- 
gent may either veſt or not veſt, as the Contingency 
happens. 10 Rep. 85. 

G There a Remainder is limited to commence up- 
on an Act to be done, and not upon Determina- 
tion of the Eſtate, it is meerly contingent. Litt. 
Rep. 222, | | 

'H An Eſtate in Remainder ſhall never veſt in Con- 
tingency or Abeiance, but by expreſs Words. Mid. 


219. 
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No Difference between 
a Remainder in Poſſeſſion 
and a Remainder in Uſe. 


A Term cannot depend 
upon fo remote a Poſſibi- 
lity, as a dying without 

ue. 


A Deviſe of a Term 
of a thouſand Years to 
A. for Life, Remainder 
to his Son in Tail. 

The Term is in the 
Father. 


A Contingency, what. 


Where a Remainder is 
meerly contingeut. - 


Where an Efftate in 
Remainder ſhall veſt in 
Contingency or Abei- 
ance. 


Every 
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When a con t 
Remainder muſt 


Remainder. | 
Every contingent Remainder muſt veſt eo inſtanti A 
that the particular Eſtate determines; for if the 
particular Eſtate be ended, either in Deed or in 


Law, before the hq happens, the Remainder is void, except _ 
in the Caſe laſt above, which is by a particular Statute. 2 


Where a contingent 
Remainder, and where 
an executory Deviſe. 


Where the particular 
Eſtate is gone, the Re- 
mainder is gone alſo. 


A Remainder cannot 

on an abſolue 

Fee, nor a Fee-ftimple 
conditional. 


But it may be by Way 
of executory 


Remainder upon Con- 
dition. 


Where a limited Re- 
mainder ſhall be 
by way of Remainder, 
and where of a preſent 
Eftate. 


Where the Iſſue of 
Tenant in Tail ſhall be 
barred. 


A Fine ſhall bar the 
Iſſue of a Purchaſor of 
an Eſtate-Tail from the 
Crown. 


None can diſcontinue 
an Eſtate-Tail, unleſs he 
2 continue the Revere 

on. 


No Fine can dock an 
Eftate-Tail, if the Re- 
lion be in the Crown. 


Otherwiſe if it de 
ranted out of the 
rown. 


Where Remainder to 
King in Fee is void, 


Where a Contingency is by Will limited to de- B 
pend upon an Eſtate of Freehold capable of ſup- 
porting it; there it ſhall never be conſtrued to 
an executory Deviſe, but a contingent Remainder. 

2 Sarund. 388. _ £4: IGG 

When a particular Eſtate is deſtroyed, the Re- C 
N. depending upon it is deſtroyed alſo. 1 Rep. - 
66. L - 18 * a 
A Remainder cannot depend upon an abſolute D 
Fee, nor a Fee- ſimple determinable. 1 Plow. 29. B. 
Becauſe the whole Eſtate is in the Feoffee or Gran- 


tee: But if a Man deviſes Lands to A. and his 


Heirs, ſo long as B. hath Heirs of his Body, the 
Remainder over to C. This is a good Deviſe, not 
as a Remainder, but as an executory Deviſe. Vaug b. 
270. 367. 
A Remainder upon Condition was held good. E. 
1 Plow. 32. b. 33. 4. b. 34. 65. | 
here a Remainder limited to one for the Term F 


g90d of the Life of the Tenant for Life, ſhall be good 


by way of Remainder, and where by the way of a 
preſent Eſtate. 1 Sund. 151, 152. 

Tf Tenant in Tail, where the Reverſion is in the G 
Crown, be diſſeiſed, and the Diſſeiſee levy a Fine, 
and five Years paſs, his Iſſue ſhall be bound. Raym. 
273. 
And if a Man purchaſe an Eſtate-Tail from the N 
Crown, a Fine will bar his Iflues, notwithſtanding 
the Statute of 38 H. 8. Id. 274. | 

None can diſcontinue an Eſtate-Tail, unleſs he 
diſcontinue the Reverſion; and therefore if Tenant 
in Tail enfeofts the Donor, it is no Diſcontinuance 
of the Intail. Id. 344. 

That an Eſtate Tail cannot be dockt, neither by K 
Fine nor Recovery, when the Lands are of the 
Gift of the King, and the Reverſion is in the 
Crown. Id. 359. 

But if ſuch Reverſion be granted out of the L 
Crown, it may be deſtroyed by Fine and Recovery. 
Ii. 288, 358. 

ATenant for Life, Remainder in Tail to B. JI 


| Remainder in Tail to C. C. bargains and {ells, &c. 


for the Life of B. Remainder to the King in Fee; 
this Remainder is void. 1 Lt. 849. 


2 Tenant 


or” | 


4 Fg &. 4 * 
"> +9 . — 14188 
Re [ | . 


A - Tenant in Tail (of the Gift of a SubjeR) Re- Where the Remainder 
mainder in Tail to the King, the Tenant. in Tail banned 
ſuffers a common Recovery; this ſhall bar the 

" Eftate-Tail, but not the Remainder in the King. 
1 Litw. 848, 849. * 4 2 | 3 ALS 

So it the Remainder in Fee had been limited to Another Inſtarce of 
the firſt Tenant in Tail, . a Recovery will bar the 
Eftate-Tail, and the Remainder in Fes; yet the 
Eſtate of the King is not thereby touched. 144. | 

C @Qapon a Settlement before Marriage to the Huſ- 7 1 
band and Wife, and the Heirs of their two Bodies; two Bodi, ih, at 
they take by Moieties. 3 Lev. 107. by Moietics. 

D Cafe lies for him in Remainder againſt a Copy- _ Caſe lies for bim 12 
holder for Life committing Waſte. 3 Lzv. 130. — 4 —_— 

committing Watte. 

E Remainder of a Rent de nous deviſed, and good. Deviſe of Remainder 
1 Lev. 44. Salk. 557. | of a Rear & co. 

F @AHhere Goods themſelves are deviſed, there can There can be no Re- 
be no Remainder over; but there may be where minder of Goods. 
only the Uſe or Occupation of them is deviſe 
March 1c6. pl. 183. | 

G It is by the Stat. of 10 & 11 V. cap. 16. enacted, The Stature for pre- 
That where any Eſtate is already, or ſhall hereafter gt the EH of 
by any Marriage, or other Settlements, be limited — 1 
in Remainder for or to the Uſe of the firſt, or other Traſtes, to 22 the 
Son or Sons cf the Body of any Perſons lawfully be- 
gotten, with any Remainder or Remainders over, to : : 
or to the Uſe of any other Perſon or Perſons, or in Remainder to or to 
the Uſe of any Daughter or Daughters lawfully bezotten, with anv Re- 
mainder or Remainders to any other Perſon or Perſons lzwfally begot- 
ten, or to be begotten, that be born after the Deceaſe of his, her, 
or their Father, ſhall and may, by Virtue of ſuch Settlement, take ſuch 
Eſtate ſo limited to the firſt, and other Sons, or to the Daughter or 

hters, in the ſame Manner as if born in the Life of his, her or 
their Father, although there ſhall happen no Eſtate to be limited to 
Traftees after the Deceaſe of the Father, to preſerve ſich contingent 
Remainders to ſuch after-born Son or Sons, Daughter or Daughters, an- 
til he or ſhe ſhall come in eſſe, or are born to take the ſame. 

H The AR of 32 H. g. cap. 31. provides only for __, 5 
the Preſervation of a Reverfion, or Remainder ex- Frovides c. for Re- 

Tant upon an Eſtate for Life, and not upon an n or Rer. 
Eftzte-Tail. 10 Rep. 44. 6. r 

{ No AR hach been made to preſerve a Reverfion No 4 frau. 
or Remainder expectant upon an Eſtate-Tail. 7-- n. 

Bid. 4. 

K Bo Leaſe, nor Rent, nor Grant of Common, 
nor Recognizance, nor any other Charges, Intereſt 
or Eſta:e, made by Tenant in Tail in Remainder, 2a! 
ſhall charge the Po:iciton of the Reverfioner. . 


N 2 N * N 2 * * 9 a> ” a 
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Bargain and Sale made off from the Land is A 
not ſufficient to make a Claim, and then to paſs a 
Remainder. 2 Jo .  _ gies 
lar Eſtate, or eo Inſtanti it determines. Salk. 228. 

And a Right of Entry muſt be preſently upon the P 
happening of a Contingent Remainder, bid. 577... 

A Right of Entry will ſupport a Contingent Re- E 
mainder, but a Right of Action not. 1bid. 576. 


What can bar a con- Surrender of Tenant for Life being non compos E 
tingent Remainder. to a Remainder-Man is void, and can't bar a Con- 
tingent Remainder. id. 


Every Remainder is to veſt during the particu- E 


Tenant for Life a- f. Tenant for Life, Remainder to his Wife for G .. 


tainted of Treaſon. Life, Remainder to his firſt and ſecond Sons in 

Tail, Remainder to 4's right Heirs ; A. commits 
Treaſon, and then has a Son and is attainted, the Contingent Remain- 
der to him is not diſcharged by veſting in the Crown during his Life, 
becauſe the Wife's Eſtate is ſufficient to ſupport it. Hid. 2 


A _ Contingent Remainders are not favoured in 

tie ä raiſed, but upon a Neceſlity, when a Per- a 
ſon is not in eſſe. Skin. Rep. 208. 
Where not an Eſtate If a Leaſe be made to A. for Life, Remainder 1 
to ſupport it. to the right Heirs of B. this is a good Remainder, 
if B. dies before A. becauſe a particular Eſtate to 
ſupport it; but if A. dies in the Life of B. the Remainder is void, be- 
cauſe there is no Perſon to take it, and no particular Eſtate to ſupport 


it. Skin. 352. Fr 

The like. & having two Sons, deviſed his Lands to his K 
eldeſt Son for fifty Years, if he ſhall ſo long live, 
and after the Determination of this Eſtate to the 
Heirs Males of his Body; and for Default of ſuch Iſſue to the ſecond 
Son for Life; and after his Deceaſe to his firſt Son in Tail, and fo 
further ; the eldeſt Son ſuffers a Recovery, and dies: Adjudged upon 
a Special Verdict that this Recovery had not barr'd the ſecond Son, for 
the eldeſt had not any frank Tenement, but was only Tenant for Years, 
with a Contingent Remainder, which was void, not having a particular 

Eſtate to ſupport it. Jhid. 408. | 
What continued a .. A» Tenant for Life of B. Remainder to the right L 
contingent Remainder. Heirs of B. and aſter A. grants his Eſtate to B. ſo 
6s that he had the particular Eſtate of the Frank Te- 
nement for his Life,, Remainder to his right Heirs; yet the Remain- 
der continued a Contingent Remainder. Bid. | 
Where a Reverſon Where a Reverſion in Fee paſles by a Deviſe of M 


paſſes. the remaining Part of any Eſtate. Comberb. 93, 94. 
Contingent Remain» Dow a Contingent Remainder differs from an N 
der. Executory Deviſe. id. 252. 


An Eſtate for Lears cannot ſupport a Contingent O 
Remainder. Ibid. 254, 312. | 


2 


An 


| Remainder: 549 
an Uſe limited to the Huſband for Life, Reniain- Of attaching, veſting 


1 
der to the Wife for Life, Remainder to all Iſſues r fing a Remain- 
Female of their Bodies, and to the Heirs Male of 
the Bodies of ſuch Hues Female; they have Iſſue a Daughter, the Re- 
mainder is attach'd in her, but ma may | be diveſted by the Birth of anothet 
Daughter afterwards, 4. e. for a Moiety. ,Comberb. 467: 

B S0 a r to the Uſes of ſeveral in Re- 1 
mainder, is good to the laſt; tho? veſted in the for- 
mer before the laſt had a Capacity to take it. Bid. 

C Deviſe to R. D. for Life, and after his Deceaſe to the Heirs Male of 
the Body of R. D. now living, who had then a Son; adjudged that he _ 
had a preſent Remainder in Tail veſted in him as a urchsſar, and that 
_ Words now living are a ſufficient Deſcription of his Petſon. Car- 
them 155. 

D . Rentaſnder in Tail raiſed by a Covenant to ſtand How mid 
ſeiſed. -Carthew 168. e, 

E Uhere a Remainder limited to the Heirs of his Whete by Purchaſe or 

is a Contingent Remainder, and veſted in him Piſent. 
by Purchaſe, and not by Diſcent, and ſo not barr'd 
by a Fine. Lid. _- 

F 4 7 2 where tis Contingent and ript-veſt- Contingent. 
ed. Rid. 274. 1 

G Where * A Contingent and not an Executory Executory, Deviſe. 
Deviſe. Ibid. 310. Salk. 138. 

H Pau Croſs Remain lers. M64. Ciſes i in Law. and Croſs Remainders. 

uity 254. rie 
1. here "Devi ſha]l take an Eflate for Life Deviſees for Life, 
with DOT: ere ro rp 8. Co [ 15 685 2 53. g | — 5 
K An Executory 1 eviſe to two on t cy Executory Deviſe. 
of a third Perſon's 2 05 in the Life of th ſe 0 1 
(without Iſſue.) Thi 346. Do LEN "In 

L See and OM the ſolution of the C Contingent Remain« 
9785 zent Remainders on 2. Deviſe. Ib . 382 _—. a 
* | 5 

Contint ent Remainder cantiot depend upon , Contingent Remain- 
{tate for Years, or in Fee, but it may upon an * CE CES 
| Eſtate for Life, or in Tail. 3 Salk. 299. 
N Where there is no Eſtate to ſupport it. Bid. 


By what Acts the Contingency may be deſtroy- 
9 3 Salk. 300. 


P Uhere a Contingent Remainder is limited, no- 


Eſtate aterwards limited can veſt. 1bid. 
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gnment. 323; 
e Avoyy. I Leate Lefſoy and 
Debt. eler vation. 
9 ÞERE are three Sozts of Rents, viz. 4 
Rents, ani wie thy Rent-Service, Rent-Chatge, and Rent⸗ 
—— Seck. Rent-Service is where a Cenant 


in Fee holds his Land of his Lozd by 
Fealty, Rent, and other Services; and if the Rent be behind 
he may diftrein, but cannot bzing Debt. 
Rent-Charge is where a Ban makes a Feoffinent, o2/ other B 
Conveyance in Fee, reſerving a Rent; and there is a Clauſe. in 
the Deed, That if the Rent be behind, he may diſtrein fo2 it. | 
Bent⸗Seck is where a Rent is granted, but there is no Clauſe © 
of Diſtreſs in the Deed, and fo? this he cannot diſtrein; but if he 
hath had Seiſin, an Aſlife will lie: But ik there hath been no 
Setlin, he is without Remedy. Non-payment of a Rent-Seck 
upon Demand is a Dental in Law, whereof a G2zantee may have 
an Aflize, p2ovided that he hath had Seiſin of the Rent bekoze. 
Cro. Eliz. 505. Co. Litt. Sect. 233. | Eb 


To win ov Rowe It is a Maxim in Law, That the Rent muſt be 
2 reſerved to him from whom the Land moveth, and 
not to a Stranger. Co. Litt. 143. 5. 3 
Not to a Remainder. * A Rent cannot be reſerved to a Remainder- 
Man, but it may to a Man, but to a Reverſioner it may. Cro. Eliz. 792. 
Reverſioner. p L 3 8. 
Pa in Parli In Debt for Rent the Defendant pleads Payment ꝑ 
Tan bo a "—_ in Parliament-Taxes, and held a good Plea : Be- x 
> Dept for Rent. cauſe warranted by the Statute which gives the 
30194. Taxes, 5 
3 In 


of Rent. 

A In Debt for Rent, where the Plaintiff cove- 
nanted to repair the Houſe, and did not, the De- 
fendant expended part of the Rent in Repairs, 
Whether this ought to be pleaded, or might be given in Evidence, 


was the Queſtion. Cro. Elig. 222. pl. 2. | 
B © Tho? a Leaſe be avoided by Non-payment of 
Rent, yet Debt lies afterwards for what Rent was 
due before the Leaſe became void. Cro. El. 78. 
c Bo Chattels which ſhall be upon any Houſes, 


Lands, &c. leaſed for Life or Lives, Years, at Will, 


or-otherwiſe; ſhall be taken in Execution, unleſs 
the Plaintiff in the Action ſhall before the Removal 
of ſuch Goods by Virtue of ſuch Execution or Ex- 


55r 
Payment in Money 
laid out in Repairs, . 


- Debr fot Rent lies 
after a Leaſe is avoided. 


No Execution ſhall he 
executed upon Goods 
upon Land liable to pay 
Rent until the Rent nor 

ceeding one Year, be 
paid by the Plaintiff, . 


tent, pay to the Landlord or his Bailiff, ſo much as ſhall be due for 
Rent at the taking of ſuch Goods in Execution, provided the Arrears 
do not amount to more than one Year's Rent; and in Caſe they are 


more, then the Plaintiff paying the Landlord or 
his Bailiff one Year's Rent, may proceed to execute 
his Execution, as he might have done before the 
making of this Act; and the Sheriff is to levy and 
pay the Plaintiff as well the Money paid for Rent, 
as the Execution Money. | 
D A Man deviſes 201. per Ann. out of a Rectory 
with a Clauſe of Diſtreſs; the Glebe belonging to 
the Rectory was but 40 5.*per Ann. and the reſt was 
only for Tithes not liable to a Diſtreſs : But de- 
creed that the whole Rectory was liable to pay the 
20 J. per Ann. Chan. Rep. 79, 80. THEE: 

Jn Debt for Rent, the Plaintiff demands more 
in his Declaration than is due; he may remit Part, 
and have Judgment for the Reſidue. | 
F Paying ſo much Rent, or ſo many Turkeys, 
how the Election ſhall be for the one or the other. 


G Aſlignee of Rent upon a Leaſe for Years ſhall 


have Debt for it. 1 Lev. 22. 


2, But it muſt be 
brought where the Land lies. | 


H The Huſband after the Wife's Death is liable to 


pay the Rent Arrear upon a Leaſe to the Wife. 
1 Le . 2 5. . 


J - Avowy for Rent at a puiſne Day is no Bar to a 
Rent due at a prior Day, unleſs there be an Ac- 
quittance under Hand and Seal. 1 Lev. 43. 


K A Remainder of a Rent de novo was deviſed, 
and held good. 1 Lev. 144. 


How to proceed when 
the Landlord is paid. 


What the Sheriff is 
to do. 


A Deviſe of 201. per 
Ann. out of a Rectory, 
when the Glebe was bur 
40 8. per Ann. 

The whole Rectory 
ſhall be liable to pay it. 


Debt for Rent, Plain» 
tiff demands more than 
is due, he may temit Patt. 


Paying ſo much Rent, 
or ſo many Turkeys, 


how the Election ſhall 
be. | 


Debt lies for an AC- 
ſignee for Rent. 


The Husband muſt 
y the Arrears of 
tu a Leaſe to. 
his Wife. . 


Avowry for Rent at 
a latter Day, is no Bar 
for Rent due at a former 
Day, unleſs there be an 
Acquittance under Seal. 


Deviſe of a Remainder 
of a Rent de novo, held 
good, 


4 Rent 


572 
Proviſo to re-enter 
and retain till the Rent 


is ſatisfied ; what Eſtaie 


it is. 


Leaſe for rag * thy 
Land in Fee, rendring 
Rent to his Executors 


and Aſſigns, the Herr 


ſhall have the Rent, and 
w by. 8 


— 1 


during the Term. 12 Co. 36. 2 Lev. 23. 2 
J. 2. contra. But this Caſe in Cro. Eliz. was afrerwards anſwe 


Rent. 


A Rent granted with a Proviſo, That the Gran- A 
tee may re-enter and retain till ſatisfied ; he hath 
ſuch an Eſtate as will maintain, an Lje&ment. 


I Lev. 1 170. 


Leafe for Years of Land in Fee-ſimple; rendring B 
Rent to his Executors and Aſſigns: During the 
Term the Heir ſhall have Debt for the Rent, fot 
the apparent Intent that it ſhall continue after his 
Death, by the WordiAffigns,' and alſo the Werds, 
itle heir. Cro, Elia. a 
red with 


Ni the other Cafes that could be. remembred, by a Caſe in 2 Saund. 367; 


tion, 


and by Raym. 213. where it was adjudged, after very-great Delibera- 
That the Reſervation being during the Term, it ll run with 


the Reverſion, and fo goes to the Heir. 


A Rent- Service is ten- 
dered at the Day, yet 


there may be a Diſtreſs 
for it. 


A Rent reſerved upon 
a Gift in Tail, 1s not 


barred by a Recovery. 


Debt will lie for Rent, 
where there is no Re- 
verſion. | 


The Aſſignor of the 
whole Term reſerves an 
annual Rent during the 
Term. 

It is no Rent, but on- 
by a Sum in groſs ue by 


No Attornment is ne- 
ceſſary to a Deviſe for 
Rent. | 


Debt for Rent will lie 
for bs. a and Free- 
hold yen) 


n a Leaſe of 


locker Sheep. 


= lies for Rent 

againſt Leſſee after Aſ- 

5 pn by-the Grantee 
Reverſion. | 


How to bring Debt 


againſt an Aſſignee of 


an — 


A Rent-Service is anden 5 at the Day. upon C 
the Land, yet the Lord may diſtrein without a per- 
ſonal Demand; for a Diſtreſs is both a Demand and 


2 Diſtreſs: And where Rent ought to be demanded, 


and where not, ſee Hob. 207, 208. 

A Rent reſerved upon a! Gift in Tail, is not D 
barred by a Common Recovery, but remains as a 
collaterał Charge upon the Land, diſtreinable of 
Comman Right. 2: Lev. 30. 

Debt will lie for Rent às a Sum in Gros, ere E 
there is no Reverſion. 2 Lev. 80. - Carth. 170, 171. 
But there can be no Diſtreſs for it. 

1 Tn poſſeſſed of a Leaſe for Years aſſigns it to 

114 the Term 401. per Ann. at 
oy two Feaſts, the Leſſee having aſſigned over all 
his Term reſerving this Rent; it is not attendant 
upon the Reverſion, but is only due by Contract. 
Cro. Face 486. pl. 6. 487. _ 

No Attorriment is neceſſary to a Deviſe for Rent; G 
becauſe there is no compelling the Tenant to at- 


F 


torn. 2 Lev. 240. 
Debt for Rent will lie for Copyhold and Free- H 
hold together. 3 Leu. 39. 
Debt for Rent lies upon a Leaſe of Land, ind I 
Flock of Sheep. id. 150. 
Covenant 4 Rent lies after an nment a- K 
gainſt Leſſee 1 1 the Grantee in Reverſion; and 
ot! 


this alth _— ice and Acceptance of the Rent 
had been pleaded, it being upon an pb Cove- 


nant. bid. 233. 
How to bring Debt for Rent againſt an Af ignee L 
of an Executor of a Leſſor, Ibid. 295, 296. 


3 Qlhere 


Renf. 
A Mhere a Quantum Meruit lies for Rent. See 
Title Aſſumpſit. 
B Ik a Man hath a Rent-Service or Rent-Charge, 
and grants it to another by Deed for Life, render- 


553 
Where a Quantum Me. 
ruit lies for Rent. 


A Rent cannot be re- 
ſerved out of a Rent. 


ing a Rent, it is void; becauſe a Rent cannot be charged with ano- 


ther Rent. Keilw. 161. b. 162. 4. 

C Then the Rent continues of any Eſtate of Free- 
hold, Debt will not lie for it. 4 Rep. 29, 4. But 
when the Eſtate of Freehold is determined, it will 
lie by the Statute. Mid. 


D A Man makes a Leaſe for Life, rendring Rent, 


the Rent is Arrear, the Leſſor dies, the Executors 
ſhall not have Debt during the Life of the Tenant 
for Life *, but after the Eſtate for Life is determi- 
ned, Debt lies by the Statute. 4 Rep. 149. 6. 


E Uhereas Debt did not lie at Common Law for 
Rent upon a Leaſe for Life, now by the Statute of 
8 Ann, it is enacted, That any Perſon having Rent 


Where Debt will not 
lie for Rent. N 


Debt lies for Artear 
of Rent, after the Death 
of Tenant for Life. 


* Now by the Statute 
of 8 Anne, Debt lies by 
the Leſſor againſt his 
Tenant for Lite. 


Debt lies for Rent up- 
on a Leaſe for Life. 
8 Anne. 


Arrear upon any Leaſe for Life, may bring an Action of Debt for 
ſuch Arrears, in the ſame Manner as if reſerved upon a Leaſe for 


Years, 

F See the Statute of 32 H. 8. cap. 37. which im- 
powers Executors to diſtrein for Arrears of Rents 
or Fee-Farms, in ſuch Manner as the Teſtator might 
have done, if living, 

G And alſo any Man, who in Right of his Wife 
ſhall have any real Eſtate in any Rents or Fee- 
Farms which ſhall be due, and in Arrear at her 


What Remedy Execu- 
tors have to recover Ar- 
rears of Rent or Fee- 
Farms. 


32 Y, 8. cap. 37. 


So alſo for Husbands 
in the Right of their 
Wives. 


Death, may after her Death bring Debt for thoſe Arrears. 4 Rep. 50, 


3. 


H See Title Attozninent, where by the Statute of 
4 & 5 Anne, For the Amendment of the Law, At- 
tornments are taken away. 

I @Uhere an annual Sum is appointed to be paid 
to a Stranger, it is not a Rent, but a Sum in Groſs. 
1 Leon. Caſe 362. 3 Salk. 302. | 

K There is a Difference where a Man makes a Gift 

in Tail, reſerving a Rent; and where a Donor 
grants a Rent out of a Reverſion : In the one Caſe 
the Rent may be barr'd by a Recovery againſt the 
Tenant in Tail, but in the other Cale it cannot; 
but the Rent ſhall remain at the leaſt a Rent-Seck. 
Cro. Car. 598. See Title Recovery. 

L Jt a kent-Seck be not demanded at the Day, it 
mult afterwards be demanded of the Perſon; for 
there is no Remedy for that Rent but an Aſſize: 
And a Dilleifor a M 
without a wilful Default. 

Vol. II. | 7 B 


For Attornment. 
4 & 5 Anne. 


Where a Rent, and 
where a Sum in Groſs. 


Where in one Caſe 2 
Rent may be barr'd by a 
Recovery againſt the 
Tenant in Tail, and 
where it cannot, bur 


muſt remain a Rent- 
Seck. 


What Remedy for a 
Rent-Seck, and how to 
be demanded. 


an cannot be, nor Damages recovered againſt him 


An 


P A NP TEES 
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Rent. 


Seil of a Rent-Seck An Annuity was deviſed, which was a Rent-Seck, A 


there being no Seifin nor Power of Diſtreſs: The 
Chancery decreed the Deviſor of 'the Land to give 


Seiſin of the Rent to the Deviſee of the Annuity. Chan. Rep. 147. 


Tenant at Will. 
Aſſignee. 


Whereout it ſhall iſ- 
ſue. 


Where Tenant for 
Life may detain the 
Rent. | 


Taxes. 


Action of Debt. 


Action. 


When Rent due. 


Where the Plaintiff 
could not have Judg- 
ment. 


Aſſignee. 
Plea. 


Diſtinct Actions. 


Rent may be diſtrein'd for by Tenant at Will. B 
Comber. 255. | - 

The Aſſignee of a Leaſe is diſcharged of the Rent C 
by an Aſſignment over without Notice. hid. 192. 

It a Man demiſes A. and B. for ſo much Rent, D 
and hath nothing in 4. the whole Rent ſhall iflue 
out of B, Vide Comber. 238. in pede. 1 

Tenant for Life makes a Leaſe reſerving Rent, E 
and dies ſome Time before the Rent-day is come, 
the Tenant may detain the Rent; and yet a ſmall 
Matter will make him Tenant at Will of the Re- 
verſion. Bid. 255. 

A Rent granted with a Covenant that it ſhall be F 
for ever paid free from all Taxes. Ouære, If this 
ſhall extend to Parliamentary Taxes. Bid. 424, 466. 

Mhere an Action of Debt for Rent was brought G 
where the Plaintiff had no Reverſion. Carth. 170, 
171. 

An Action for Rent due and on a Bond are in H 
equal Degree. Lid. 511. 3 Salk. 161. 

The Leſſor died on the very Day the Rent was 1 
payable, and held not to be due *till the laſt Minute 
of that Day. Mod. Caſes in Law and Equity 21. 

CUhere part of it became due pending an Action K 
of Debt againſt an Adminiſtrator, the Plaintiff could 
not get Judgment. 3 Salk. 4. 

Where an Action of Debt for Rent may be L 
brought by an Aſſignee. Bid. 118. 

Where Nil habuit in tenementis is a good Plea to RI 
an Action of Debt for Rent. Bid. 211, 302. 

here every Quarter's Rent is a ſeveral Debt, N 
for which diſtin Actions may be brought. 15:4. 303. 


Bp an Act paſſed in the Fourth Year of his preſent Majeſty King O 


George the Second, 


for the more effectual preventing Frauds committed 


by Tenants, and for the more eaſy Recovery of Rents and Renewal of 


Leaſes, It is Enatﬀed, That in Caſe any Tenant for Life, or any 
Term of Tears, or other Perſon coming into the Poſſeſſion of Lands or 
Tenements by Colluſion with ſuch Tenant, ſball wilfully bsld ober any 
Lands or Tenements after the Determination of ſuch Term or Terms, 


and after Demand made, or Notice in Writing given, for delivering 


the Poſſeſſion therenf by the Landlord or Leſſor, the Perſon ſo holding 
over ſhall pay double the yearly Value, and the Defendant in ſuch Action 
ſhall give Special Bail, and have no Relief in Equity. 


Repeal. 


12 


655 * 


Repeal. 


See Altozney, 


A T* Defendant cannot repeal his Warrant The Defendant i- 


of Attorney, given to an Attorn 7 to ap- yen » eng 1 
pear for him; but he is compellable to rant of Attorney. 
appear by his Attorney according to his 
Warrant, by the Rules of the Court, that he may not delay his Ap- 
pearance by that Means to the Prejudice of the Plaintiff. (Trin. 22 
Car. 1. B. R.) And there is very good Reaſon for it; for by this, 


ſpeedy Juſtice would be evaded; which the Law will not permit. 


Replevin. 


Pleas and Pleadings. 


AvoWpy. 
See Declaration. f Pꝛoperty. 
Homine Replegiando. ) (Suggeſtion. 


B Eplegiare is compounded of Re and Ple- 
21are, Viz. to re⸗deliver upon Pledges Replevia, what. 
o2 Suretics : Goods may be replevied 
two mannez of Ways, viz. By Wait, 
which is by the Common Law; o2 by Plaint in the Sheriff's 
Court, which is by the Statute : And the She- 
riff ought to take two Soꝛts of Pledges, one by Two Sorts. 
the Common Law, viz. Plegii de proſequendo ; fm: 2. ap. 2. 
and another by the Statute, viz. Plegii de Retorno 
Habendo. And the Party deſiring of it, and giving of ſuch Secu- 
rity as is by Law required, ſhall upon any Diſtreſs made fo2 Rent, 
0? otherwiſe, have his Replevin. See Co. Litt. 145. b. 


If 
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Where the Defendant 
upon his bare Suggeſtion 
ſhall have his Catile re- 


turned. 


Repfevin. 
Jf in Replevin in the Country the Plaintiff doth A 
not declare, and the Avowant removes the Cauſe 


to the King's Bench, and the Phintiff is nonfuited 
without declaring; it ſeems in this Caſe the De- 


fendant may ſuggeſt what Cattle he took, and ſhall have a Retorn of 


them. Raym. 33, 34. 


If the Lord avows 
according to the Statute 
of 21 H. 8. how the 
Plaimiff in Replevin 
may plead. 


Tenant for Years is 
within the Statute. 


At Commom Law 
Tenant might plead any 
Plea to an Avowry for 
a Rent-Charge. 


No Second Deliverance 
after Verdict. 


No Inquiry on De- 
murrer till Avowry. 


It lies not by Baron 
and Feme of taking dum 


ela. 


Avowry for Rent due 
at a later Day, is no Bar 
to what was due at a 
former. 


| A Replevin ought to 
be certain, and why. 


The Statute of 2x H. 8. diſcharged the Strictneſs B 
of the Common Law concerning Avowries, &c. ſo 
that when the Lord avows according to the Statute, 
the Plaintiff in the Replevin may have every Plea 
that the very Tenant might have had, though he 
be a Stranger to the Lord. 14. 255. 

And Tenant for Years is within the Statute. Id. C 
256. ref 

At the Common Law a Tenant may plead any D 
—_ in Bar to an Avowry for a Rent-Charge. 

256. 


No Second Deliverance after Verdict, but on a E 
Nonſuit. 3 Leb. 76. 

No Inquiry on Demurrer until there be an F 
Avowry. Id. 837. 

Replevin lieth not by Baron and Feme of taking G 
dum ſola. 2 Keb. 641. pl. 10. 


Avowry for Rent due at a later Day, is no H 
Bar in an Avowry for Rent due at a former Day. 
1 Lev. 43. * 

A Replevfn ought to be certain in ſetting forth ! 
the Number and Kinds of the Cattle diſtreined, or 
elſe it is not good; becauſe if it be uncertain, the 


Sheriff cannot tell how to make Deliverance of the Cattle, if a Writ 
be directed to him for that Purpoſe, becauſe he knows not particular- 
ly what the Cattle were that were diſtreined; which ought to have 
been expreſly mentioned to that Intent in the Replevin. Trin. 23 Car. 


B. R. 


How to plead when 
he juſtifies in his own 
Right, and how when 
in Right of another, 


UWhere in a Replevin a Man juſtifies the taking R 
of Cattle in his own Right, he muſt ſay, bene ad- 
vocat captionem averiorum, &c. which is called an 
Avowry ; but where he juſtifties in the Right of 
another Perſon, then he ſays, hene cognovit captio- 
nem, &c. which is call'd a Conuſance. 

How to plead Pro- In a Replevm where the Defendant pleads Pro- 
perty in a Stranger. py in a Stranger, he muſt after his Plea make 
is Sugeſtion thus, Et pro retorn. babend. idem the 
Defendant dicit quod, & c. and fo ſet forth particularly why he took 
the Goods; for if a Verdict paſs for him, he cannot, without ſuch 
Suggeſtion entred upon the Roll, have a Return. 
Replevin 


3 


ben 


A: Replevin lies not for Money. # Moor, Caſe 51 0. 


B - A Declaration in Replevin for taking of centun 
oves, mairices & vervices; and it doth not appear 
how many Ewes and how many Wethers ; and for 
this Reaſon adjudged to be naught. Aleyn 
But if it had been oves without Addition, it 
In a Declaration in Replevin the Plaintiff counts 
for taking of two Heifers tale die apud . and doth 
not ſay apud W. in quodam loco ibidem vocato, &c. 
855 upon a Demurrer held to be inſufficient. Moor, 
aſe 925. | 
DIT the Sheriff returns inſufficient Pledges, they 
are no Pledges within the Statute of Weſtm. 2. c. 2. 
and the Sheriff ſhall be chargeable as if he had not 
taken any Pledges. 
E tk he returns the Pledges upon the Writ, if the 
Plaintiff be nonſuit, and upon the Writ of Retorn. 
Habendo, the Sheriff returns averia elongata, the 
Party may Have a Retorn of the Beafts of the 
Pledges : But if the Deliverance were by Plaint, 


C 


Writ, 

And if the Sheriff returns nibil upon the Writ 
for a Return of the Beaſts of the Pledges, then the 
Party may have a Sci. Fa. againſt the Sheriff, quod 
reddar ei tot averia. | 

G By the Statute of 4 & 5 Anna, it is enacted, 
That an 

Plaintiff in Replevin in ary Court of Record, may 
(with Leave of the Court) plead as many ſeveral 
Matters thereto, as he ſhall think neceſfary for his 
Defence. DE 
H A Declaration in Replevin was brought by Bill, 
which is naught upon a. Demurrer : Becauſe no 
Second Deliverance can go, if the Plaintiff be non- 
ſuited. 

I No Replevin lies of Goods taken beyond the 
Seas, though brought afterwards into England. 
Show. Rep. 91. | | 

K A Repleviu lies not againſt the King, nor where 
the King is a Party, or any Thing taken in his 
Right. 3 H. 7. fol. 19. l. 1.4 

L A Replevin was brought by Plaint in London, 
and the Defendant found Pledges to make a Return, 
if the Return ſhould be adjudged : Afterwards, and 
before any Judgment, the Record of the Plaint and 
Pledges was removed into the King's Bench by a 
Vol. II. 1 


Tenant or Defendant in any Suit, or any 


3 

Replevin lies not for 
Money. , 122 

The Declaration was 
for taking centum oves 
matrices O vervices, and 
fraught, 


hat en good. 


A Declaration in Re- 
plevin doth not ſay in 
what Place the Cattle 
were taken, is naught. 


Infuffcient Pledges are 
no Pledges. 


Wheete there ſhalt be 
a Return of the Beafts 
the Pledges, | 

This, 'wtrere it is by 
Writ. 

How, where by Plaint. 


becaufe the Pledges do not appear to the Court, he can have no ſuch 


Where the Sheriff is 
to anſwer in Default of 
the Pledges. 


How many Matters a. 
Defendant or Plaintiff 
in Replevin may plead, 


4 # 5 Anne. 


Declaration in Reple- 
vin by Bill, is naught. 
The Reaſon why. 


Lies not for Goods 
taken bey ond Sea. 


It lies not againſt the 
King, nor where he is 2 
Party. ; 


How ir is upon Re- 
moval of a Plaint in Re- 
plevin by Certiorari into 
the King's Bench. 


Certiorari, 


$58 

; A Return adjudged. 
Sci. Fa. againſt he 

Pledges. N | f 


« Inſiſted on, that it 
ſhould have "been re- 


moved by Recordare. 


which is in the Nature of an Original; but in 


Original: But on 


At laſt adjudged good. 
Weſt, 2. — 2. 


Edwin. Mich. 36 Car. PP 


Ney. 


Caſe was brought for 
delivering the Cattle up- 
on a Replevin without 
taking of ſufficient 
Pledges. | 

+ 2. cap. 2. 


Court, That if he 


213. 


- 


Repleviy- 


Certiorari, and a Return. adjudged in the King's, 
Bench, and upon à Sci. Fa. againſt the Pledges, 
they appeared and demurred thereunto : It was in- 
ſiſted, That the Benefit of the Pledges were loſt 
upon the Removal of the Certiorari, which is no 
Original: But if it had been by Recordari, there it 
is ſaid in it, & ad eundem diem prefigas partibus, &c. 
is Caſe there is no 
the other Side it was ſaid, That the Writ of Certiorari 
did certify the Record cum onihihus ea tangentibus; 
and afterwards upon great Conſideration, fadgtheh: 
was given for the Plaintiff. 'Dorrington againſt 
Ro. 277. See Stat. Weſtm. 2. cap. 2. 2 Sid. 


An Action on the Caſe was brought againſt a 
Mayor of a Corporation for delivering of the Cat- 
tle upon a Replevin without finding Pledges. 3 
make a Return, if a Return ſnould be adjudged ac- 
cording to the Statute of Veſtm. 2. cap. 2. And it 
was adadged againſt him ; and it was Gag by the 

had taken but one Pledge, if he had been ſüfficient, 


it had been well enough; but it is at his Peril if the Pledges are not 


ſufficient. Co. Car. 446. pl. 16. 


Breaking of Doors and 
Locks need not be an- 
ſwered in Replevin, but 
muſt in Treſpaſs. 


Cur. He need not 
Trin. 7 V. B. R. 


A Declaration in Re- 
plevin upon a Removal 
out of a County-Court. 


In a Replevin for 
taking of four Beafts, the 
Defendant had a Return 
adjudged. _ | 

Then heſurmiſed that 
forty Beaſts were taken, 
and prayeda Deliverance, 
of them; for that four 
were not ſufficient to ſa- 
tisfy him, or that the 
Sheriff ſhould aſſign him 
his Bond. | 

But he was without 
Remedy, not havin 
avowed for and 3 
a Return of the Forty. 


* 


* . 


Avowry have ſhewn that forty Beaſts were ta 


all, and prayed 4 
for ſo many. 


t 


Cro. Face 611. pl. 6 es = 


Count in a Replevin for breaking of his Doors B 
and Locks, and carrying away of his Goods and 
Cattle : The Defendant avows for a Rent-Charge, 
and ſays nothing of the breaking of the Doors, &c. 

anſwer it here, but in an Action of Treſpaſs he muſt. 


See Title Declaration, for a Declaration in C 
Replevin, where the Cauſe was removed out of the 
County-Court, the Damages being under 40s. 

In a Replevin for taking of four Beaſts, the De-:D 
fendant had a Judgment for a Return, and he then 
ſurmiſed that forty Beaſts were taken and impound- 
ed, and were not all delivered back, and prayed. 
that the Sheriff ſhould make a Deliverance to Fin: 
of forty, for four were not a ſufficient Diſtreſs for 
his Rent due; and he having taken Security to pro- 
ſecute for forty, he prayed that he ſhould deliver 
all the Cattle, or his Bond to proſecute. Cur. con- 

tra, For the Plaintiff having declared but of four 
Beaſts taken, and the Defendant having agreed that 
four only were taken by avowing for them, he is 
therefore without 2 : But he might in his 
- and have avowed for 


iff had not declared 
© con 


Return of all, altho' the Plaint 


* 


Replevin. 539 


A In a Declaration in Replevin, if the Plaintiff ud con ina Deen. 
ſays that the Defendant ſtummonitus fiit ad reſpon” wo hg tr, Ya 


dendum to him de Placito quod cum cepit Aueria of ü 
the Plaintiff; this Declaration with a Quad cum is 


ſtark naught, either upon a Demurrer, or after a Verdict: But it ſhould 
be de Placito quare, or de Placito quod only; becauſe Quod cum is 


but a Recital, and no direct Affirmation: So that the Plaintiff hath not 


B 
C 


D 


"Ve , 


41 


* 


F 


. 
* 


* 


by his Declaration made any Charge againſt the Defendant. 
Ik the Cattle of ſeveral Perſons are taken, they I the Catel of fever 
ſhall not join in a Replevin, but muſt have ſeveral Perſons ate taken, they 


1 cannot join in a Reple- 
Replevins. 2 od emp join in a ah 
By the Statute of 21 H. 8. cap. 19. ſect. 3. in all The Avowant for Da- 


mage Feaſant or Rent 
Caſes where the Avowant avows for Damage Fea- gf baveDamagesfound 


ſant, or upon a Diſtreſs for Rent, and the Verdict by the Jury, if the Cauſe 

be found Er him, he ſhall have his Damages aſ- goes I * . 

ſeſſed by the Jury upon the Trial. 5.8. cap. 1 
n an Avowry for Damage Feaſant in his Free- la an Avoirty for Da- 


hol * * was upon the Freehold. Cho. Elis 9 


NJIn an Avowry for Damage Feaſant the Defen- Avotery for Dainage 
dant ſays, that his Father was ſeized in Fee, and 8 8 7 55 2 
died ſeiſed, and the Lands deſcended to him as his Wich a Tren. 
Son and Heir: The Plaintiff replies, and concludes 
with a Traverſe, that he was at the taking, & adbuc eſt ſeiſed in Fee: 
And found for the Plaintiff, and moved, that adhuc ſeiſed is more than 
is in the Avowry; but held good after a Verdict. Aleyn. 32, 23. 
Upon a Retorno Habendo awarded upon a Non- oe, 
ſuit for not . declaring, the Sheriff may be com- of Second Deliverance. 
manded by a judicial Writ to make Return; in 
which Writ there ſhall be a Clauſe, That the Sheriff ſhall tiot make 
a Delivery without a Writ making mention of the Judgment, which 
Writ iſſues from the Roll of the Judgment, which is a Writ of Second 
Deliverance 3 upon which Writ the Sheriff muſt take Security for the 
Suit, and ſo make a Return of the Cattle, or the Price. of them, if a 
Return ſhall be adjudged ; and the Diſtrainor ſhall BED 
be attached to appear in Court. 13 E. 1. cap. 2. E. f. cap. 2. Sett. 3. 


Wy ca 
G No Second Deliverance lies after a 23 Where a Writ of Se- 


nfeſſion cond Deliverance lies, 


upon a Demurrer, or after a Verdict or 1 


of the Avowry : But in all theſe Caſes the Judgment | 
muſt be entred with a Return irrepleviſable; but upon a Nonſuit, ei- 
ther before or after Evidence, a Writ of a Second Deliverance will lie, 


hecauſe there is no Determination of the Matter; and there a Writ of 
Second Deliverance lies to bring the Matter into Queſtion : But in the 


Caſe of a Demurrer and Verdict, the Matter is determined by Law; 
and in the Caſe of a Confeſſion it is determined by the Confeſſion of 
the Party. Mich. 7 V. B. R. See 2 Inſt. 340, 341. and Weſtm. 2. c. 2. 
9 | | In 


— — — 


4 
7. 
i i 
Li _— ' 
\ | \ + | * 
! 1 
14 
. 
9 + 
> 
l 1 
3 1 , 
- 1 ry 
15 
1 4, : 
| 
= 
U . 
3 . 
U 


550 Roplevin. 6 3 
A cen In a Replevin,” if che Plaintiff was nonſtited, A 
Mie e fe enen, and phe" Defendettt Had 4 Retorio Habendh, and 3 
to the Ketorm Hahendo, Writ of Inqui y of Damages; and the Plaintiff 
not to the Inquiry). rings a Writ of Second Deliverance, it is a Super- 
vl. + + ſedeas to the Return, not to the Writ of Inquiry. 
ma Hou er LENS." n ann 
It lies after a Nonſuit, Where upon the Trial of an Hue in Ae B 
after Evidence gives on the Jury come to the Bar to give their Verdict, and 
both Sides upon a Tal. the Plaintiff becomes nonfuit, there ſhall not a 
Return irrepleviſable be awarded, as in caſe a Verdict had been given; 
but the Party may have his Writ of Second Deliverance upon giving 
of Pledges, as well as if he had been nonſuit before Declaration or 
Appearance. 3 Leon. Caſe 70. oct : 208 
e In a Replevin, if the Jury do not enquire, as C 
quire wy the Value of well of the Value of the Cattle diſtreined for Rent, 
the Cattle, and of the that they may be ſold according to the Oxford Act, 
— Tendn7 rag be as alſo of the Rent due, they ſhall not have a Writ 
pplied afterwards. y "Way. | 
| of Enquiry to ſupply it. 1Lev. 255. See the Statute 
of 18 Car. 2. cap. 7. in Title Avowyy, how the 
Proceedings to be in this Caſe. 41%; hh 
upon the Land in à Se. Second Deliverance, may avow, *Y: , or make 
mw Þ 8. 7.10 Cognizance upon the-Land without naming of the 
Sa po Tenant, and if he recovers ſhall have his Damages 
and Coſts. Seck. 2, 3. | 
| A Declaration nat In a Declaration in a Replevin for taking of Cat- E 
naming the Place, is tle, if you do not name the Place where you took 
— | them, the Declaration is naught, becauſe of Un- 
certainty. Hob. 16. | 
The Difference where Difference between a Declaration in the Detinet, F 
a Declaration in Reple- and when in the Detinuit: For in a Replevin in 
D . ny Nee * the Detinet, the Plaintiff recovers as well the Va- 
nr ue of the Goods, as Damages for the Reprizal : 
But when the Writ and Count is in the Detinutt contra vad. &. pleg. 
&c. by this it is implied, that the Plaintiff hath his Goods again. 
Lit w. 50, 1151. But he ſhall recover his Damages. See Dal. 84. 
J. 36. 
HE. the Plaintiff hay _ The Plaintiff in a Second Deliverance was non- G 
be reſtored again to his ſuited, and a Writ of Inquiry of Damages award- 
Cattle takeu in Kither- ed, and alſo a Retorno Hd upon which the 
— Sheriff returned averia elongata; whereupon a Vi- 
thernam was awarded, and all the other of the 
Plaintiff's Cattle delivered to the Defendant; and a Tear after the 


Plaintiff came inta Court, and paid the Damages and Coſts; whereup- 


on the Court granted him a ſpecial Writ to reſtore his Cattle, reciting 
the whole Matter; but there was no Allowance for the keeping of 
the Cattle; for it is intended their Labour was worth the Charges. 
3 Leon. Cale 323. Litt. Rep. 54. ED 


3 Where 


* 
9 2 . a " 
Ms Bc N 75 4: 
: a *  - is; 
ot ae 


Replevin. 


4 - Where it appears by the Declaration, that the 


Defendant took the Cattle, and. that by Replevin 
ſued they were delivered to the Plaintift ; where- 


fore when the Writ is abated, it is but juſt that the 


Return ſhould be adjudged to the Defendant that 
he may be in ſtatu quo ory As if the Plaintiff 
were nonſuited before a Declaration, the Defendant 
{hall have a Return, becauſe he is prevented of his 
Avowry, ſo as he cannot pray it. Cro. Fac. 519. 
pl. I. | 


B Alfo a Retorno Habendo ſhall be awarded in every 


Caſe where it appears that the Defendant was in 
Poſſeſſion of the Cattle, if they were delivered by 
Replevin. J6id. 


C Jn a Replevin the Defendant traverſeth the Place 


where, ec. and for a Retorno Habendo ſays, That 
the Queen was ſeiſed of the Manor, and leaſed to 
him; the Plaintiff demurred, becauſe he ought to 
have ſhewn what Title the Queen had. Curia, The 
Plea is in Abatement of the Writ, and the Avowry 


36; 


Where the Defendant 
ſhall have a Return 
when the Writ is abated, 
and why. TE 


The Defendant ſhall 
have a Return u a 
Nonſuit before a Decla- 
ration, and why. 


Note, The Defendant 
ſhall have a Return in 
every Caſe where the 
Defendant was poſſeſſed 
of the Cattle, if they 
were delivered by Re- 
plevin. 2 


In a Replevin the 
Plaintiff traverſes. the 
Place of taking, and 
makes a Suggeſtion for 
a Return, and good. 


pro Retorn Habend' is not traverſable, and it is good without Title 
ſhewn : And afterwards the Court gave Judgment, That the Writ and 
Count ſhould abate, and that the Avowant ſhould have a Return irre- 


pleviſable. Long & Gelder, Paſch. 6W. B. R. 


D MMhere in Replevin the Servant makes Conu- 


ſance as Bailiff, and the Maſter pleads Non cepit, 
the Servant ſhall not have a Return. Show. Rep. 169. 


E Jn Replevin a Verdict was found Part pro Que- 


ren with Damages and Coſts, and Part pro Defend” 
with Damages and Coſts, how the Ie ſhall 
be. See Lutw. 1194. So where Part is upon a De- 
murrer. 1196, 1197. | 


F Jn an Avowry for Rent, Part was found for the 


Plaintiff, and Damages and Coſts (which ſhould 
not have been) and Part for the Avowant ; the 
finding of Damages and Coſts for the Plaintiff is 
void : .For when Part is found for the Avowant, 
he ſhall have a Return with Damages and Coſts. 


Cro. Fac. 473. pl. 3 


G Pleading of a Seiſin in Replevin, without ſay- 


ing of what Eſtate, is naught : But 'it is good 
Pleading in Treſpaſs. Lt w. 1316. 


H Jn Replevin the Defendant traverſes the Pro- 


perty in the Plaintiff; this is good either in Bar or 

Abatement, and the Defendant need not make a 

Suggeſtion for a Return: For the Goods not being 

the Plaintiff's, the Avowant is to have a Return; 

but in Treſpaſs it muſt be only Not guilty. 2 Lev. 92. 
Vol. II. 7D 


The Servant makes 
Conuzance, and the Ma- 
ſter pleads Non cepit, 
there ſhall be no Return 


Part found for the 
Plaintiff, and Damages 
and Coſts, and Part for 
the Defendant, how the 
Judgment to be. 


In an Avyowry' for 
Rent, Part found for 
the Plaintiff, and Part 
for the Avowant, the 
Avowant ſhall have Da- 
mages and Coſts, and 
Return. 5 


How to plead a Seiſin 
in Replevin. 


Defendant traverſes 
the Property in the 
Plaintiff, it is good ei- 
ther in Bar or Abate- 
ment. 

Need not to make a 
Suggeſtion, and why. 


It 


[ 
” 
. 
: 
| 
| 
: 
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Where Property is 
claimed, there ought to 
be no Replevin. 


A Bailiff may plead 
Property. 

Defendant may avow . 
or juſtify : If he avows, 
he ſhall have a Return; if 
he juſtifies, he ſhall not. 

Pledges. 


When liable. 


Security to the She- 
riff, 


Where an Avowry for 
a Return not neceſlary. 


Elongata. 


Traverſe, 


A Si perſedeas to the 
Withernam, 


Gage Deliverance. 
How Vithernam to iſ- 
ſue. a 


By Plaint or Original. 


vins. 


Who to grant Reple- 


' Sheriff's Return, 


When to plead Non 
Cepit. 


When to have a Re- 
turn. 


| Bailed on a Non Cepit. 


- When no Witlernam 
to Iſſue. 


Elongavit, and a 


Replevin. 

It Property be claimed in Replevin, and not- A 

withſtanding the Party replevies, Treſpaſs will lie, 

and the Claim or Notice of the Property ſhall be 

the ſole Iſſue. Mod. Caſes 69. ; 
A Bailiſt pleads Property in Replevin, and it is 

good. 1 Lev. 90. | | | 

In Replevin the Defendant may avow or juſtify: C 

If he juſtifies, he cannot have a Return, as he ſhall 


have if he avows. 3 Lev. 204, 205. | 
Pledges are to be therein, whether it be. by D 


Writ or Plaint. Comberb. 1, 2. | 85 
And the Pledges are liable after Removal by Cer- E 
tiorari or Pone. Ibid. | 
The Sheriff uſually takes an Obligation to pro- 
ſecute and to make a Return, which is inſtead of 
Pledges, and the better Way. Comberb. 228. 
Where a Plea in Abatement goes to the Point G 


of the Action, there needs no Avowry to have a 


Return. Jbid. 333. 
Ik the Sheriff cannot find the Cattle, he will re- H 


turn an Elongatus of Courſe. Ibid. 306, 37. 

Where the original Seiſin ſhall be traverſed in ] 
a Replevin. id. 230. 

In a Homine —_— if the Sheriff returns K 

apias in Withernam iſſues, if the 

Defendant will plead non cepit, a Superſedeas ſhall 
be awarded to the Withernam. Ibid. 200, 201. 

And then he ſhall not gage Deliverance. 1:4, L 
306, 307. 

And Note, a Capias in Withernam can't iſſue but M 
into one County at once. id. 28. 

A Replevin may be by Plaint in the Country as N 
well as by Original here. Salk. 701. 

Batliff of a Hundred can't grant Replevins out O 
of Court. id. 580. 

A Clerk of the County Court granted a Replevin p 
without Bond or Surety to proſecute. Vid. 467. 

The Sheriff in Replevin can't return that the Q 


Cattle, Gc. were not taken. hid. 581. 


But after an Elongata return'd, and Withernam R 
awarded, the Defendant may plead non Centr. Ibid. 

Upon pleading non Cepit, or claiming Property, S 
the Defendant ſhall have his Goods again. Lid. 
So in a Homine Replegiando he ſhall be bailed 7 


on a non Cepit. Ibid. 
But on an Elongata return'd therein, if he U 


pleads non Cepir, no Withernam ſhall iſſue. Salk. 
582. 
2 


And 


ww + * Sw „„ 
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A And in a Homine Replegiands the Defendant can't Bail. | 
be bail'd before Return of the Vithernam. Salk. 582. 

B - Alfo the Plaintiff is demandable on the Return When the Plaintiff 10. 
of the Withernam, and may be Nonſuit for not ap- be Nonſuit. 
pearing. Lid. 

C And there may be a new Capias in Withernam, New Capias after Bail 
22 the Defendant had been bailed on the firſt, on the firſt. 8 
Thid. TS | 

D Foz a Withernam is only meſne Proceſs, and not 
an Execution. hid. 

E ant of Addition is not pleadable to a Homine Want of Addition. 
Replegiando, or in a Replevin. Ibid. 5. 

F In a Replevin Property in a Stranger is plead- Property. 
able in Bar or Abatement. Yide Abatement. 1bid. 

„ 82 | 

G Dow Priſe! in auter lien muſt conclude, and Taking in another 
muſt make Suggeſtion for a Return. id. 3, 94. Place. 

H And all Pleas in Abatement in Replevin (except Where to be a Suggeſ- 
Property) muſt ſuggeſt in alter for a Return. 16:4, tion for a Return. 

93, 94- 
I A UUrit of ſecond Deliverance is a Superſedeas Writ of Second Deli- 
1 _ Retorno babendo, but not the Writ of Inquiry, Vance. 
Ibid. 95. 
K Jn a Plea in Bar of Tender of Rent in Replevin, Tender. 
L if the Money is to be brought into Court. Vid. 
5 3» 597» ä 
5 2 * the e why it ſhall not. Bid. 58. 1 
nd therein de injuria ſua abſque hoc quod fuit at amounts to the 
in aretro amounts the 83 ie Bid 7 . — 

N Note, The Command or Authority in Replevin What not traverſable. 
is not traverſable. Thid. 409. 

O Avowey for Rent where Part is not yet due, is What Error, and how 
Error, but may be cured before Judgment, by a- be cured. 
bating the Avowry as to that. hid. 580. | 

P In Replevin the Avowant is in Nature of a Plaint. Avowant. 
Carthew 122, 179. . 

QGhat Pleadings in Replevin have been deemed Pleadings. k 
good, and what not good. Vide Cartheww 186. | 

R KReplevin where the Condition of a Bond in Re- Condition of a Deed. 

plevin in an inferior Court was held good. 1hid. 248. 
S See where good when replevied, tho? diſtrain- Goods replevied taken 
ed on a Conviction of keeping Dogs, Nets, @*c. not by the Act for deſtroy- 
qualified. Mod. Caſes in Law and Equity 208. 8 
T In Replevin there is to be no Stay of Proceed- Money into Court. 
ings on bringing what is due forDamages. Jhid. 379. 

U A 5c. fe againſt the Pledges in Replevin is in Seine facias amendable. 

Nature of a Declaration, and amendable. 1b4. 313. | | 
[8 
| 


} 


Replication 


A Replication, what. 


A Repleader, what. 


Veplitation and Repleader. 


Jſlue. 


See) Pleas. 


the Defendant's Plea, 
A Repleader is to be only where the g 


L Replication is the Plaintiff's Anſwer to A 
Pleading hath not bzought the Iſſue in 


Queſtion, which was to have been tried. 


Three Replications ; 
one ſuperfluous, and two 
ſufficient; Defendant 
demurs generally, Plain- 
tiff may have Judgment. 


Replication entire and 
ill in Part, is ill in the 
whole. 


Intire Plea to Indebi- 
tatus Aſſumpſit and Inſi- 
mul * Al and 1n- 
tireReplication, and fails 
as to one; adjudged a- 
gainſt the Plainti 


Where Plaintiff may 
not reply De injuria ſua 
propria. 


Where De injuria, & c. 
is ill 
If Iſſue be improper, 


where ſhall be a Replea- 
der, and where not. 


Bond conditioned to 
do a collateral Act: Good 
Breach muſt be aſſigned. 


Re pleader formerly a- 
warded on Writ of Er- 
ror. 


Title, is ill. 1 


Ik there be three Replications, and one of them (: 
ſuperfluous, and the other two ſufficient, and the 
Defendant demurs generally, the Plaintiff may 
have Judgment upon them which are ſufficient. 

1 Saund. 338. 

A Replication being entire, and ill in Part, is P 

ill in the Whole. 2 Saumd. 17. 


It the Defendant pleads one entire Plea to an In- E. 
debitatus Aſſumpſit, and an Inſimul computaſſet, and 
the Plaintiff makes one entire Replication to the 
Plea, and the Replication fails as to one of them, 
it ought to be altogether adjudged againſt the Plain- 
tiff, altho? it be ſufficient as to the other. Id. 127. 

Mhere in Treſpaſs the Defendant by his Plea F 
claims Intereſt in the Place where, &. the Plain- 
tiff may not reply De injuria ſua propria. Id. 295. 

De injuria ſua "os, where the Bar contains G 
307. 

Then the Iſſue is improper or immaterial, H 
where there ſhall be a Repleader, and where not. 

1 Lev. 32. 

Tf a Condition of a Bond be to do a collateral 1 
Act, and not to pay Money, a good Breach ought 
to be aſſigned. 1 Lutw. 422. 

As to a Repleader, it is obſerved, that in ancient K 
Time it was uſual to award a Repleader upon a 
Writ of Error in B. R. though not at this Day. 

2 Saund. 319. See before Title Iſſue. 
2 Not 


Veplication and Nepleader. 555 


A Mot grantable after Iſſue entred, unle after Not grantable after 


Trial or Demurter. 3 Keb. 66. „ genre et 
B Repleader after Demurrer and Argument. 3 Leu. After Demurrer and 
440. eien Argument. 


C Cannot be on a Writ of Error. 2 Keb. 789. Not on Writ of Error. 


D Judgment reverſed in B. R. for miſpleading, Dor after Judgment 
they cannot grant a Repleader. 2 Lev. 12. weerſedfor mifpleading. 

E Bepleader denied after Demurrer. Id. 142. Denied after Demutrer. 

F Ak the Plaintiff do reply to a Plea in Bar, which If plaintiff replies io 

is not good, he by his replying to it hath confeſled an ill Pha in Bar, he 

it to be good. (Trin. 23 Car. B. R.) And ſo it ſhall ett it good. 

be now taken to be, for he hath loſt his Advan- F 

vantage of demurring unto it, by paſling by the Defe&s of it, and re- 

plying unto it, and the Court will ſuppoſe he intended not to take 

Advantage of the Inſufficiency of the Plea, but to proceed to an Iſſue 

upon the Merits of his Cauſe. MEE | 

G There can be no Repleader after a Demurrer _ No Repleader after 

joined, without the Conſent of both Parties, be- Jemurrer joined, with- 

cauſe they have by their mutual Conſent put them- 

ſelves upon the Judgment of the Court. 

H Tf an Action for the Breach of the Condition of If Defendant pleads 

an Obligation be brought, and the Defendant doth Ferformance of 2 Con- 

crave Oyer of the Condition, and plead that he his Replication mutt 

hath performed the Condition, the Plaintiff in his ſhew the Breach. 

Replication muſt ſhew in what particularly the De- 

fendant hath broken the Condition. ( Paſch. 24 Car. B. R.) That the 

Defendant may be able to give a particular Anſwer to the Breach aſ- 

ſigned; and if he do not aſſign a particular Breach, his Replication is 

idle, for it ſays no more than what was formerly ſaid in the Declara- 

tion, viz. generally, that the Condition is broken, which the Defen- 

dant in his Plea denies ; and therefore, if the Plaintiff will not join Iſſue 

upon the Defendant's Plea, but will reply, he muſt there ſhew how 

the Condition is broken, and then he puts the Defendant to a new 

Anſwer. 

is joined, that the Court after Trial thereof cannot * 

give a Judgment, as being impertinent, and not 

determining the Right. Mod. Caſes 2. 

K AGßpon the awarding of a Repleader, they muft Where the Replead- 

begin from the firſt Fault which occaſioned the bad ing muſt begin. 

Pleading, and the Judgment is, Q1#d partes repla- 

citent, Ibid. 

IL. There ſhall be no Cots in it. id. No Colts in it. 

M Tho' it were reaſonable to award a Repleader when and where grant- 

before Verdict at Common Law, where the Plead- able. 

ings appeared to be ſuch on which no Judgment 

could be after Verdi&, yet fince the Statute when Verdi& may cure 

immaterial or informal Iſlues, it may not be proper to do it. 5. 3. 

Vol. II. 7 E It 


I ARepleader is to be awarded when ſuch an Iſſue When a Repleader is 
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How it is where the 


Bar is good, and the 
Replication naught. 


Alſo where the Bar 
and Replication are 
good, — the Rejoinder 
naught. 

Alſo where the Bar is 
naught, and the Repli- 
cation good. 


Where there ſhall not 
be a Repleader. 


Replication and Repleader. 


e Bar be good, and the Replication naught, 4 
and Iſſue be taken upon it, and a Repleader award- 
ed, the Bar ſhall ſtand, and there muſt be a new 
Replication: Alſo if the Bar and Replication are 
good, and the Rejoinder is naught, and a Repleader 
is awarded, there muſt be a new Rejoinder : But if 
the Bar be naugitt, and the Replication good, and 
a Repleader awarded, they ſhall replead for the 


whole anew. Raym. 458. 
A Repleader ſhall never be but upon a . B 
and an Iſſue miſ- joined; and never upon a Demur- 


rer in Law: For if there be a ſufficient Declara- 


tion, and a Fault in the Bar, and a Fault in the Replication, the Judg- 
ment ſhall be quod nil capiat per breve, and not that they ſhall replead ; 
for although the Bar be naught, yet the Parties have paſs'd this: So if 
the Declaration be good, and the Bar naught, and the Replication 
naught, and the Rejoinder naught, and there be a Demurrer to the 
Rejoinder, the Plaintiff ſhall recover, and there ſhall be no Repleader, 
altho' the Replication is not good. Dal. & and 77. pl. 8. See poſtea. 

There thatl be a Re. . Ik an improper Iſſue is taken, and there be a C 
pleader upon an imma- Verdi& upon it, Judgment ſhall be given there- 
terial not an improper upon, be it for the Plaintiff or Defendant: But 
_ where there is an immaterial Iſſue, and after the 

Verdi& the Court doth not know for whom to give 

Judgment, whether for the Plaintiff or the Defendant, there ſhall be a 
Repleader. 1 Lev. 32. See Title Iſſues. | 
Were 2 Reioinder Sometimes 4 Replication ſhall be made good D 
may make a Replication by a Rejoinder; but if it wants Subſtance, a Re- 
good, and where not. joinder can never make it good. 

Where a Breach mat Ulhere an ill Plea admits or ſuppoſes a Non- E 


be aſſigned in a Replica- payment, or Non-Performance of a Condition, 
ton, though the Flea there is no need of a Breach in the Replication: 


But if the Plea did not admit the ſame, there tho? 
the Plea was ill, yet if there be aſſigned no good 
Breach in the Replication, the Plaintiff cannot have 
Judgment. Show. Rep. 214. 

A Repleader was awarded by the Court after a F 
Demurrer to the Plea, and an Argument. 3 Lev. 
440. but 3 Rep. 52. 6. is econtra. See Plow. 138. a. 

1 Leon. 79. Cro. Eliz. 318. pl. 4. Latch. 248. 


A Repleader awarded 
after a Demurrer and 


Argument. 


How to aſſign a Breach 
upon a Condition or 
Covenant broken. 


Ik a Condition or Deed of Covenants do conſiſt G 
of twenty ſeveſal Matters which are all broken, in 
an Action brought upon the Bond for Non-perfor- 


mance of theſe Covenants, the Plaintiff in his Replication formerly 
muſt aſſign a Breach but in one of them; becauſe by the Breach of 
one, the Obligation is become as much forfeited as by the Breach of 
them all; and the Law will never put a Man to ſet forth more than 
he hath an Occaſion for; for if it ſhould, it would be unneceſſary and 


ſuperfluous : But upon an Action of Covenant, where Damages only 
2 are 


Replication and Repleader. 


are to be recovered ; 
Plaintiff may aſſign a 
is-particular 
an Alteration of the Law in this Particular, by 
the Statute of 8 & 9 IW.3. cap. 10. and 4 & 5 
Anne, which ſee in Title Pleas. 6 1 5 
A A Bar not anſwered, avoided or traverſed, was 
an Exception taken to a Replication. Lutw. 1342. 
B Jt is a common Learning, That in every Repli- 
cation there ought to be a Certainty; for a Bar 
ought not to be anſwered by Argument. 1 Leon. 


e. dere the Plaintiff or Defendant muſt conclude 
his Plea or Replication to the Country, and where 
not. Lutw. 101. 5 
D See the Form of a Repleader. Lutw. 1622. 
E The Plaintiff in his Replication petit judicium &. 
dampna, omitting Debitum; and a judged, That al- 
though it is Form, yet it is but unneceſſary Form; 
for in praying of Judgment, all is included: And 
when So Court gives Judgment, ex conſequenti they 
give it for the Debt and Damages. 2 Lev. 19. 
F In an Action for the Words, Thou aff forged a 
Bond, the Defendant juſtifies, becauſe the Plaintiff 
had forged a Bond in the Name of F. & and the 
Plaintiff replies, De _— ſua propria, &c. this is 


a good Replication: For though a ſpecial F orge 
is alledged, yet it need not be ſpecially reverſed. 
Cro. El. 607. 
G Bepleader not allowed before Trial, nor after 
a Default. Salk. 579. 
H hen awarded the Parties are to begin de novo 
at the firſt Fault. Bid. 
Jf denied where grantable, or granted where it 
ſhou'd be denied, *tis Error. Bid 
K here a Defendant makes Default at Ni Prius, 
no Judgment can be for him, nor a Repleader a- 
warded. Bid. 216. 
L (here the Defendant is out of Court by De- 
fault, there can be no Repleader. 3 Falk. 121. 


M (here Iſſue is taken upon an immaterial Tra- 


verſe, there muſt be a Repleader. 14;4, 305. 
Tis not allowed after Demurrer or Writ of Er- 
ror, tho? formerly it was otherwiſe. Bid. 305, 306. 
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there, if there be twenty Covenants broken, the 
Breach of each Covenant particularly, becauſe he 
y damnified by every particular Breach : But now there is 


8& 9. 3. cap, 10. 
4 & 5 Ann. 


A Bar not anſwered, 
avoided or traverſed. 


There muſt be a Cer- 
tainty in a Replication, 
and the Bar muſt not be 
anſwered by Argument. 


Where the Plea or 
Replication muſt con- 
clude to the Country. 


A Repleader. 
Unneceſſary Form in 


a Replication, ſhall nor 
hurt. 


Where De injuria ſua 
propria generally is a 
good Replication in an 
Action for Words, 


When allowed. 


Where to begin. 
If deny'd, tis Error, 


Where there may be 
a Repleader, and where 
not. 


Repoz2t, 


— 


The Secondary not to 
make any Report on the 
Kft Day of the Term. 


Vepoꝛt. 
Y the Courſe of the Court the Secondary 
ought not to make any Report of any 


Matter referred unto him by the Court, 


upon the laſt Day of the Term; for that 
5 is properly appointed for Motions only. (Trin. 1650. B. S.) And 
if t 


ere ſhould ariſe any Queſtion upon the Report, there would be no 


Time to be given to the Party concerned to ſpeak to it that Term; fo 


that the Matter cannot be determined then, and ſo the Report is to 


no Purpoſe. 


Reputation. 


Reputation, what. 


General Acceptance 
will produce a Reputa- 
tion. 


What ſhall be ſuf- 
ficient to induce a Re- 
putation. 


Common Reputation 
mult be of long ſtanding. 


What Time is ſuffi- 
cient to make Land paſs 
in a Mortgage as Parcel 
of a Manor. 


ſays o2 thinks, but that which generally 
hath been, and many Men have ſatd oz 
thought. 1 Leon. 1 5. ü 


Reputation needs not a very ancient Pedigree C 
to eſtabliſh it, for general Acceptation will pro- 


duce a Reputation. 1 Leon. 15. | 
The bare Averment of a Reputation is not ſuffi- 
cient to induce a Reputation without ſome ſpecial 
Matter to induce the Court to believe it. Bid. 
Common Reputation cannot be intended for an 
Opinion which is conceived of four or tive Years 
ſtanding, but of long Time. | 


A little Time is ſufficient for the gaining of a f 
Reputation: Nay, Land which was bought in, and 


occupied with a Manor but two Years before the 
Mortgage, may paſs as being ſaid and reputed Par- 
cel. Cro. Car. 308. pl. 9. 

MY By 


Eputation is not what this o2 that Ban B 
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Requeſt. 365 

A By the Deviſe of a Meſſuage, a Barn, Stable, ec. © 

thought not originally belonging to the Houſe, yet Reputation of paſſing 

if it be uſed and enjoyed together with it, this will ** "© 

be ſufficient Reputation to make it paſs for Part of 

the Houſe. Skinner 188. 

B _ Where a Name of Dignity may be ſupported by pigairy. - 
Reputation. Bid. 664. 3 


Requeſt. 


* 


Covenant. 
See Debt. 
Pꝛomiſe. 


C DERC one is to do a collateral Thing, There muſt be a RE. 
he ought to be requeſted to do it ; but Ang? e 
= where the Thing to be done is a Part of q 
the Contra&, there needs no Requeſt to be made to the Party to do it. 
(21 Car. B. R.) For by the Contract he hath taken Notice at his 
Peril to do it; but it is not ſo of a collateral Thing agreed to be done 
upon making of the Contract. | 


D Upon a Promiſe to pay Aa Duty precedent upon Nor needful on a Pro- 


5 ; iſe * 
Requeſt, there needs no actual Requeſt. 2 Saund. cent P 2 Duty pre 


E But upon a Promiſe for a Penalty or collateral Otherwiſe on a Pro- 

Sum, there ought to be an actual Requeſt before the wife for  Fenalty. 

Action brought. 16:4. 

F Upon a Promiſe to pay if another does not pay, Not on Promiſe to 

he need not alledge a Special Requeſt. 33 Lev. 363. bay if another do not. 
Vide eund. 366. Nu 

CG Upon a Promiſe by the Defendant to the Plain- where Action lies 
tiff of 40 J. if the Plaintiff would at the Defendant's without Requeſt on a 

Requelt procure himſelf to be made a Knight, an Pmiſe. 

Action lies without Requeſt, for it is intended to be executed and done 
at the 4 als - 2 Lev. 198. : 

H QUpon Promiſe to deliver before ſuch a Day, he, Promiſe to deliver 

„ to do it without Requeſt, 1 Lev. Mo” _ La, obey do it 


Vol. II. 7 F | Where 


— ̃ — U- — 


* \ 


$30 Requeſt. = 

* * ler | euere ons — — „ of Covenant for A 
won e not payin oney according to a Covenant, he 
* — 7 dldodee 2 ted the Defendant 
to pay it; but where he-brings an Action of Debt for Money due 
by Covenant, he ought to alledge a Requeſt (Tin. 23 Car. B. R.) Be. 
cauſe in the formef Caſe the Plaintiff is but to recover what he is 
dampnified by not performing the Covenant, and in the latter he is 
to recover the whole Money covenanted to be paid. 

Where licet ſepius e. NAUhere one is bound to make a Special Requeſt B 
guiſttus is nor luffcient, for the doing of a Thing upon a ſpecial Agree- 
and where it is. ment made by the mutual Conſent of the Parties, 
there a general licet ſæpius requiſitus in the Declaration is not ſuffi- 
cient; but where the Law makes the Promiſe, there it is. (24 Car. 
B. R.) For thoſe Words are: too general, and meer Matter of Form; 
and in a ſpecial Requeſt there ought to be ſet fortli the Time and Place, 
and Manner of the Requeſt made, 

. — Debt brought for Money due C 
3 5 . on an upon an Obligation, it is not neceſſary to alledge a 
Action of Debt upon ſpecial Requeſt. (Irin. 24 Car. B. R.) For the very 
* bringing of the Action is a Demand of the Money 
in the Judgment of the Law; and the Party was bound by his own 
Deed, to pay the Money at his Peril, without being particularly de- 
manded ; but the Declaration is not formal if a general licet ſæpius re- 
quiſitus is not laid in the Declaration. 3 

1 Upon a Contract in the Nature of a Debt, Re- D 
Nasen d Debt. Re. Queſt or no Requeſt is not material; but it is other- 
queſt or not, is not ma- Wiſe if the Contract be a ſpecial Contract for a 
terial; aliter on a ſpecial collateral Thing, as in the Caſe before is particu- 


Contract. larly ſet forth. Mich. 2650. B. & 
A Duty is payable There a Duty is due, it is r- without Re- E 
ſans Requeſt. queſt, and it is in the Nature of an Action of Debt. 


Cro. Eliz. 74. See Cro. Eliz. 85, 91, 132, 179, 229. 
Where a Requeſt .is Where the Action is in the Nature of a Debt, F 
not neceſſary, and where and not appointed to be paid upon Requeſt, there 
we needs no ſpecial Requeſt to be laid in the Declara- 
tion; aliter, where it is of a Thing eral Cro. Eliz. 229. pl. 18. 
ah "5 ani Where it Stranger's Debt, and no D t 0 
11 1 ; ere it was a Stranger's Debt, and no Du 
* Deb. * N rung by the Defendant before the Promiſe, nor at's | 
a licet ſepius redes upon Requeſt, and ſo no Breach till Requeſt made; 
W therefore to enable the Plaintiff to bring the Action, 
an expreſs Requeſt muſt be alledged, and a licet ſepius requiſitus will 
not ſerve. Cro. Fac. 523. pl. 8. _— 
Where an A/umpſic is to do a Thing upon a H 
a W eg Requeſt, a ſpecial Requeſt muſt be alledged; aliter 
in an Aſſunpſit. if not upon Requeſt. Lutw. 23 1. See 2 Leu. 198. 
Apon a Promiſe to pay upon Requeſt, the] 
Action ariſes upon the Requeſt, and not before. 
I Lev. 48. 


3 There 


Where the Promilſg 
ariſes upon the Requeſt, 


A Thete is a Difference between a preſent Duty, Where a ſpecial Re- 
and a Duty upon Requeſt, or any collateral Ack; aud mutt be alledged, 
for where the Duty is upon Requeſt, or any colla- Ræqueſt. an 
teral A&, the Requeſt there is traverſable, and a 
ſpecial Requeſt muſt be laid to be made ſuch a Day, at ſuch a Place: 
But where the Duty is upon a Contract, or upon a Bond, a licet ſepius 
requiſitus generally is ſufficiett.. Wyneh, Rep. 103. | 
B Note, In all Actions on the Cafe, where a Re- Where a Requeſt is 
queſt is neceſſary, and the Plaintiff ougtit to al- — bebe 
ledge it, = wo of the Requeſt muſt be ſliewn. a 
2 Leon. Caſe 28. Jae 3 
here the Promiſe is to do a collateral Thing So where a Promiſę is 
upon Requeſt, there in the Declaration the Time 0 2 collateral Thing 
and Place ought to be ſet down. 3 Leon. CM 252. 20 8 
But where it is for a meer Debt it need not. Cyo. Fac. 183. pl. 1. 

D @Ulhere the Debt is before the Promife, a Re- FN 
© queſt is not neceſſary; for then a Requeſt is not hefe we Prone. ns 
any Cauſe of the Action. bid. 201. of Tt $4 Requeſt is necellaty. | 
E Uhete a Man brings an Action on the Caſe for When à Day and 

a Thing which was originally a Debt, the Plaintiff Place of a Requeſt is 
need not lay any Time or Place of the Requeſt, but neceftary, and when not. 
when it is brought for a collateral Thing, there muſt be laid a Day 
and Place of the Requeſt. Wynch 2. | 
F Uhere Money is to be paid at a Day certain, No Requeſt when pay- 
there needs no {pocial Requeſt. Cro. Eliz. 218. pl.5, e at a Day certain. 
| Jf 4. requeft B. to take Goods, and B. does it, 
8 Oc. A. is = Treſ;| * Salk. 409. F | "I 
A Condition to do an Act at the End of ſeven | 
Years on Requeſt, a Requeſt muſt be made on the _ * 
laſt Day. Vid. 585. | 
here a Requeſt of Departure, & c. is neceſſary 
to make one a Treſpaſſor. Ibid. 641. 5 
Where it muſt be ſpecially alledged, and where Tier /apixs regull- 
" Sepins requiſit is not ſufficient. 3 Salk. 308. : 
Where the Requeſt is to do a collateral Thing, Where to be averr'd. 
and not to pay Money, there it muſt be averred. 
id. 309. Fa 
here chere is a precedent Duty before a De- re fais reguif. 
M =_ made, there licet ſepius reuſe is good. * 
20. ö 


Treſpaſſor. 


TY Efceit is where an A#fon ts bꝛougbt A 


againſt Tenant foz Life o2 Years; and 
he in Reverſton p2ays to be recefved to 

dekend the Land, and plead with the 
Demandant; and when he comes he ought always to be ready to 
plead; So a Wife ſhall be received in Default of hez Pusband, 
and a Tenant fo2 Years to defend his Right. 


| In Dower the Tenarit made Default, after De- g; 
In Dower the Tenant fault A. B. prayed to be received for his Term 
YORI to fave his made to him before the Covetture, and he was re- 
ceived and his Term ſaved : And it was held that 
2 he ſhould have Judgment generally to recover Seiſin 
How the Execution Of the third Part of the Land, and the Execution 
ſhall be, ſhould be Special, that the Sheriff ſhould not ouſt 
8 "Ig the Termor. Cro. Eliz. 564- | 
Where the Reverſio- Je in Reverſion may come into Court, and C 
ner may be received pray to be received in a Suit againſt his particular 
3 Id, 2. cap, T7. Tenant, 


Reſceit, what. 


\ Reſcue and Reſcous, 


Bailiff, 
Sheritt. 


See 


Eſrue is where a Perſon is arrefted x, 
4 upon any legal Pꝛoceſs o2 Warrant, 


and other Perſons do fo2cibly take 
him out of the Cuſtodp of the Perſon 
who arreſted him. 

3 The 


. Reſcue and Reſcous. 573 
4 - The Sheriff cannot return a Reſcous made upon Sheriff cannot return 
2 Special Bailiff, but it muſt be upon a known Regus made on a fle- 
Bailiff : All Perſons living within the County are e e 
ſuppoſed to know the Sheriff's Bailiffs, and give Obedience unto them; 
but ſpecial Bailiffs are for the moſt part Strangers to them: f 
B The Sheriff returns a Reſcous againſt & and _ MY 
others, and the Retorn is, That 4. being in Cuſto- | Retor® of a Reſcous 
dy of my Bailiffs, the Defendants reſcued him out Baits, qua. > © 
- of the Cuſtody of the Bailiffs ; and quaſhed becauſe -  _ 
it ought to be out of the Cuſtody of the Sheriff. See Rayn. 161. but 
ſee 1 Lev. 214. and 2 Lev. 26. alias 28. Retorn of Reſcue extra cuſto⸗ 
diam, without ſaying that he was in cuſtodia, is ill, 1 Lev. 214. 
An Inditment for a Reſcous returned again W 
one into this Court, ought not to be quaſt' al- Indictment for a Ref- 
though it be erroneous, except the Party that is in- Jung io erroneu- 
dicted for it do appear perſonally in Court. (21 unleſs the Party appear. 
Car. B. R.) For he cannot in ſuch Caſe appear by «Has 
Attorney, becauſe the Offence was criminal and Perſonal, for which 
A he _ _—_— in Perſon. | 
| An Indictment of Reſcous ought to expreſs the jraiam E 
Place where, and the Time 4 — the Reben Was ute Place i 
made, or elſe it is not good for the Incertainty of 
it. (Trin. 23 Car. B. R.) So that the Defendant cannot tell what An- 
ſwer to make for himſelf, in Reſpect of the Incertainty of the Time 
and Place, when and where it was committed. 
E An lndictment of one that was indicted for a _ 
Reſcous, ſuppoſed to be made in the fifteenth Indictment quaſh'd, 
Year of King Charles, was quaſh'd for its Inſuffi- CT Ty 
ciency ; and yet the Reſcuer did not appear perſo- TO 
nally in Court: (contrary to the common Rule obſerved in thoſe Caſes 
The Cauſe thereof ſeems to be, becauſe it was an old Inditment, an 
5 had been made upon it againſt the Party. Paſch. 24 
F Tf the Writ upon which the Defendant is ar- No Remedy agaii 
reſted be a a Reſcue is made, there is the Refoullors ir the 
no MP _ the Reſcuers. Note, The Re- e 
turn of a Reſcue muſt be, That he was reſcued out 1 
of the Cuſtody of the Sheriff, and not of the Bailiff, the Reſcue * ay 
though the Fact was, That he was reſcued out of 
| the Bailiff's Cuſtody : Becauſe the Sheriff is the Officer and the Bailiff 
is but his Servant. 6 V. & M. 1 Lev. 214. But a f 
Return of a Reſcue out of the Cuſtody of the She- | Out of the Cuſtody of 
riff's Bailiff hath been held good. See 2 Lev. 26. . 
See Title Bailiff, 5 5 | | | 
GC Not guilty cannot be pleaded to the Sheriff's Nit guilty no Plea to 
Return of a Reſcue ; but it may be pleaded in an ine Sheriff's Return of 
Action for the Reſcue. 1 Keb. 258. pl. 35. 2 


574 


What makes an Arreſt. 


It is not ſufficient” for a Bailiff (who hath a A 
Warrant againſt a Man) to ſay, I arreſt you at 


the Suit of A. B. who is Plaintiff in the Writ: 


But the Officer muſt actually lay hold of him, or touch him, other- 
wiſe it is no Arreſt, Trin. 3 Anna, See Cro. Fac. 485. pl. 4. 486. 


A Return by Implica- 
tion, nauglit. „ db 


An Action lies for the 
Phintiff againſt the Reſ- 


cuers, not againſt the 
Sheriff 1 5 


But upon a Ca. Sa. as 
well againſt the Reſcuers 
as tlie Sheriff. | 


An Action lies for a 
Reſcue upon a meſne 
Proceſs, not upon an 
Execution. 


good, though it 
144. 3 Lev. 46. 

: Reſcue is no Return 
upon a Fi. Fa. nor Ca. 


Sa. nor Utlagatum after 
Judgment. 


| becauſe it is only by Implication. 


A Return of a Reſcue extra cu 


a ſtodium, and ſays B 
not that he ever was in his Cuſt 1 


tody, is ht 
ation, 1 Ten 24. 
The Plaintiff at whoſe Suit the Arreſt was, may C 
upon a meſne Proceſs have his Action againſt the 
Reſcuers ; for he hath the Loſs, and cannot have. 
his Action againſt the Sheriff. Co. Fac. 486. 

An Action lies for the Plaintiff, at whoſe Suit the P 
Party reſcued was taken upon a Ca. Sa. and then 
reſcued, as well againſt the Reſcuers as the Sheriff. 
Cro. Car. 109. pl. . i t i. 

In an Action for an Eſcape upon meſne Proceſs, E 
the Defendant pleads a Reſcue: It ſhall be good 
here, but not upon an Execution; becauſe the She- 
riff may raiſe Poſſe Comitatus : It was alſo held 


was not pleaded that the Reſcue was returned, 2 Lev. 
Cro. Fac. 419. pl. 10, II. | et 


A Reſcue of a Coach and Harneſs returned up- F 
on a Fi. Fa. and upon the Appearance of the Parties, 
the Return was quaſh'd, and they were diſcharged, 
becauſe not good upon a Fi. Fa. Show. Rep. 180. 


Nor Ca. Sa. nor Capias Utlagatum after Judgment. 


Where a Sheriff may 
raiſe a Poſſe Comitatus. 


Indictment for a Reſ- 
cue is good without F7 
G Armis, and why. 


It was moved, That 
there was noPlace men- 
tioned where the Reſcue 
was made, and yer held 
good, and why. 

Ceperunt (3 reſcuſſerunt, 


and ſays not, quilivet 
eorum. 


A. B. ſimul cum reſ- 
cued, it is good only 
againſt A4. B, 


It was not ſaid, that 


11 
neld to be naught. 


reſcued himſelf, and 


The Sheriff by the Statute of Meſim. 2. cap. 39. G 
may raiſe Poſſe Comitatus to execute a Proceſs ; and 
ſaith the Book of 3 H. 7. fol. 10. ſo may the Bailiff 


| likewiſe, becauſe he is in loco Vicecomitis. 


Upon an Indictment for a Reſcue it wanted the NH 
Words Vi &. Armis, and yet held good, becauſe 
the Word reſcuſſit implies it to be done with * 
Force. Cro. Fac. 345. pl. 12. 3 

Upon an Indictment for a Reſcue it was moved, x 
that the Place where the Reſcue was made, was not 
expreſſed. Curia, It ſhall be intended where the 


Arreſt was made. Cyo. Fac. 345. pl. 12. 
The Return was quod adtunc e cuſtodia ballivi ce- K 


perunt & reſcuſſerunt, and doth not ſay, & quiliber 


eorum reſcuſſit. Sed per Curiam, It ſhall be intended 


that all of them did it. 2 Keb. 436. pl. 81. 

A. B. was indicted, for that he ſimul cum C. D. L 
E. F. and divers others committed a Riot, and 
reſcued a Priſoner. Et per Curiam, This is void as 
to the Riot; for all the reſt are but one. | 

Alfa it was not ſaid, that he reſcued himſelf, M 

and therefore quaſh'd, 2 Leb. 471. pl. 36. 

3 Attachment 


A Attachment for a Neſcue is never granted upon 
Afﬀidavits. Salk. 586. | 
B But a Reſcuer may be diſcharged on Affidavits. 


C 


K an 
taken om an Eſeape 


N Eſervation comes from the Latin Mozd 
as when a Man leaſes his 
Lands, he reſerveth 02 pꝛovideth fo2 him- 


Ibid: 


fender. 


traverſed. Comber. 298. 


and what done therein. 


* 9 . 
Nelervation ! 


The Fine for a Reſcue i is four Nobles on each Of- 

D A Return that the Bailiff had him in Cuſtody of 
the Sheriff, and that A. reſcue} him out of the 
Cuſtody of the Bailiffs is ill for 
E. The Sheriff's Return of a 


contra. Ibid: 293, 294. 


In Reſcous, ec. an Attachment is not to be 

granted till Return of the Writ. Mod. Caſes in Law 
and Equity 110, 342. 

ent againſt divers for reſeaing one 

Warrant. Ibid. 241. 

L mm an Indictment for a Reſcue the whole Proceed- 

ings,” viz. the E. Fa, &c. are to be ſet forth at 


large. Lid. 357. 


Where he Diſtreſs was unlawful the Owner 
may reſcue before the Impounding da not after. 


3 Salk. 310. 


Ado J 


2 


F See a Motion for a Sheriff to return his Writ, 
Carth. 12, 141. | 

G The Sheriff's Return cannot be af by Affi- 

davits. Carth. 255. 

H There an ill Returm ſhall be aided by Appearance, 
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Reſcuers. 


Fine. 


Return repugnant. 


Traverſe. 
Return. 


Return not to be fal- 


ſified. 


Attachment. 


Eſcape Warrant. 


Diſtreſs, 


Reſervare; 


Reſervation, what. 


ſelf. a Rent fo2 his own Livelihood; and ſometimes it hath the 


Fozce of a Saving oz Excepting. Co. Litt. 143. a. 


Tt 


if 


576 Veſerbation, 


Leſſee for Nears aſſigns Tf the Leſſee for Years aſſign over all his Term A 
N . to another, and reſerve a Rent. the Reſervation is 
1 void. U Paſcb. 24 Car. B. R.) For by the Aſſign- 

ment of the So e Term he bath no Intereſt in the 
Thing let, for the which he can challenge any Rent to be due, and 
the * muſt be due for ſome Intereſt at the Aſſignor hath left in 
him in the Thing aſſigned, notwithſtanding the Aſſignment; which 
cannot be here, e he hath ouſt himſelf of me whole, and ſo 
there is Privity dera him and the Aſſignee. 
Tui bere the Reſervation by one ſeiſed in F ee B 
a ny was made to the Leſſor, his Executors, Admini- 
hisExecutors, Ee. Plain: ſtrators and Aſſigns; yet the Plaintiff declared as 
tiff declared as Heir, and Heir: And good on Demurrer; for it being du- 
NE TT ring the Term, ſhall run with the Reverfion. 
 Raym. 213. 
Of « Journ to be A Reſervation of a Journey upon a Demiſe, to C 
performed yearly, in- he performed yearly, is only intended * = 


— nr 168. 
Leſſee holds over; (Where Leſſee * Years 5 over his Tarn: the D 
Leſſor cannot diſtrein Leſfor cannot diſtrein his Cattle for Rent que be- 
— the Term be ex- fore his Term expired, | becauſe the Term is ex- 
SS pired, and there is no Reverſion in Being; and no 
Perſon ſhall diſtrein for Rent but he that hath a Reverſion; but the 
Leſſor may enter and diſtrein the Cattle of the Tenant at Sufferance 
Damage Feaſant. 
3 Ta every Reſervation of Rent there are five E 
* obſerved * aa Things conſiderable: 
tions o 


. The Rent reſerved. 

2. The Place of Payment. 

3. The Continuance of the Paym 

4. The Perſons to whom 2 
5. The Time of Payment. ch. 264. 


Tenant in Fee leaſes A KRefetvation of Rent by a Tenant in Fee, to F 
a d o himſelf, his Executors or Aſſigns, upon a Leaſe for 
Aſſigns, the Heir ſhall Years ; the Heir ſhall have Debt, upon the appa- 
have Debr, and why. rent Intent that the Rent ſhall continue after the 

Leſſor's Death; eſpecially if there be the Words, 
during the Term. 2 Lev. 13, 14. 2 Leon. Caſe 271. Hob. 130. See 
12 Rep. 36. Contra, it only Ae. See Latch 44, 45, 255, 264. 


2 Saund. 361, &c. 


A Parſon 
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Reſtitution - and Ne⸗xeſlitution. 


A àͥ A Parſon made a Leaſe, rendring Rent at Aſi- 
chaelmas, or within a Month after; the Parſon dies 
ten Days after Michaelmas, the Executor ſhall not 
have this Rent, becauſe it was not due: But in 
Caſe of a Lay Perſon, the Heir ſhall have it. Co. 
Eliz. 375. pl, 19. See Cro. Fac. 288, 233. 10 Rep. 
128. 5. Coo. Fac. 309. pl. g. 

B Qpon a Power to make Leaſes at the ancient 
Rent, if the Reſervation be to the Leſſor, and to 
eve 
of 5 Premiſſes ſhall come, it is good. 8 Rep. 71. as 

C @The proper Place for a Reſervation is to come 
after the Limitation of all the Eſtates. 10 Rep. 106. 
4, 3. 107. 4. | : 4 

D Rent reſerved payable at Michaelmas and Lady- 
day, or within three Weeks afterwards, the Rent 
is not due, neither can it be ſued for until the 
three Weeks be paſt. 10 Rep. from 107. 4. to 129. 


Reſifnation, See Simony. 


* 2 - = 


Perſon to whom the Inheritance or Reverſion | 
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Rent reſerved by a 
Parſon at Mich.relmas,or 
within a Month after; 
the Parſon dies ten Days 
after Michaelmas, his 
Executor ſhall not have 
the Rent. 

Aliter, in caſe of a 
Lay Perſon. 


Reſervation to whom 
the Inheritance ſhall 
eome, is good. 


The proper Place for 
a Reſetvation. 


Rent payable at Mi- 
chaelmas, or twenty Days 
after, not due till the 
twenty Days are paſt. 


r no 2 


4 a * * : 4 « 


' Reffituti 


tution. 


| Reverſal. 


See J Sci. Fa. 


Eſtitution is a Writ which lies where a 
Judgment is reverſed by TWrit of 
Erro2 ; and the Court which reverſes 
the Judgment, gives upon the Reverſal 


— 


on and Re-reſti- 


Reſtitution, what. 


a Judgment fo2 Reſtitution: Mhich ſee Title Reverſal, and Title 
Sci. Fa. Foz Note, a Sci. Fa. Quare reſtitutionem habere non debet, 


reciting the Reverſal of the Judgment, and the {Urit of Erecu- 


tion, and Return thereof filed, muſt iſſue fo2th. 
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„The Court vill | ll gran he. Con 
no Reſtitution 7 E 52 A ra A 
geſtion. of e Infulfic = 
ency of the Indictment try Or oth ater, until 
Indictment in- 


0 N Eau, till the seen ae to rẽmove the 
the Certorart al Wed. to this Court be returned and ted. Michs- 36 Cay. 
B. R.) For before the Return and ling of” ir, tlie 
Court hath nothing þ before them upon Record to jddge upon. 
3 ere an Indictment of Forcible is B 
of Forcible Entry is quafh'd, the Court upon Motion doth ofually grant 
quaſh'd, the Court will dis 12 indicted a Writ of Re- reſtitution, to re- 
grant a Re-reſtinuion. ſtore him to the Poſſeſſion of che Land; pet the 
Court may (if they pleaſe) ſettle the Poſſeflio#® of 
the ** in Queſtion, according to their own Difcretions, viz. where 
they ſhall conceive the moſt Right to be for the Poſſeſfion. (Mich. 
22 Car. B. R.) And they do uſually make Rules acbordinglÿ : 
Where ir ne not "The re ought to be no Reſtitution or Re-reſtitu- '$ 
to be granted of the Poſ- tion granted of the Poſſeſſion of Lands, where it 
ſeſſion of Lands. canhot be grounded upon Tome Matter x Record 
appearing to the lg 10. 22 Car. B | 
Reſtitution is of Duty, hlt Reftitution'is'6P Duty, but Re-rſtiturion D 
Re-reſtitution of Grace. is of Grace. Raym. 85 | 

It hes 10 eines ane -- BB WR Reſtitution or Mein lies to re- E 
to the Place of Common {tore ne to the Place of one of the Common 
8 Council of London, or to the Place of a Cöfiſtable, 

. if he be illegally put out of ſuch a Place. (Irin. 
22 Car. ) Or. * a L re s Place, or to a Recorder's or 
Town Clerks Pla generally.to an publick Office, or Place of 
Profit, Digni , but not to a  tivate'Office of Place which 
concerns not the C Commonwealth; but there the Party injured i is put to 
his Action at Law for the Recovery thereof. 

The Efe& of the The Words remiſit and relaxavit expreſſed in a F 
Words remifit and ve. Charter of Pardon granted by the King unto one 
{axavie in a Charter of for a Felony committed by him, do not reſtore him 

hae unto his Goods which he forfeited unto the King 
by being convicted of the Felony; but there ought to be the Word 
reſtituit, which doth properly, and in its genuine Signification, import 
a Reſtitution to a Thing which he formerly had, but then hath not ; 
whereas the Words remiſit and relaxavit do proper ſignify the remit- 
ting or releaſing of the Claim which one hath to 1 Thing which is in 
his Poſſeſſion to whom the Releaſe is made. (Trin. 23 Car. B. R. See 
Title Pardon. The * 4 Writ of Reſt 
roper Nature of a Writ o itution is, G 
N e Nature to — the” Party unto the Poſſeſſion of a Free- 
old; or other Matter of Profit from which he is 
illegally moved. ( rin. 2 Car. B. R.) Yet this doth not generally 
hold; for one may have a Writ of Reſtitution in ſome Cafes to be re- 
| ſtored to a Place of no Profit, as is before expreſſed, vis. to an Office 
of Dignity or . Truſt. 
3 ; 
The 
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Reſtitution and Be⸗xellitutian. 


to one without a Writ of Reſtitation; 10 wit, hy 
a Writ of Habere facias Faber and otherways, 
in common Courſe an 1 | Juſtice, 


1, Courle and Proceedi 1 
(Trin. 23 Car. B. R.) Upon a Trial at I Ws i, o14 5:1 
exly to be, In what Caſes jt i- 
ty cannot proper to be granted. 


B . A Urit of Reſtitution; is not pro 
8 but in ſuch Caſes where ho | 
be reſtored by an ordinary Way of Juſtice or Courſe 


A The Law doth oftentimes. reſtore, the Poſſeſſion Tue Law often reftores 


the Poſſeſſion without 
this Writ. 


2 
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of Law, and many Times ſuch Caſes do happen. (Irin. 23 Car: B. R.) 
For where ordinary Remedies may be had, extraordinary are not to be 


r 

C Tt one be indicted for a forcible Entry, and the 
Party indicted do traverſe the Indictment, he can- 
not have Reſtitution granted unto him before a 
Trial, and a Verdict and Judgment alſo. given for 


him, although the Indictment 


erroneous, '(" Mich. 


Indictment of Forcible 
Erary traverſed; the 
Party cannot have Re- 
ſtitution before Trial. 


23 Car. B. R. and 


Mich. 24 Car. B. R.) For it is too late to move to quaſh the Indictment 


after he hath taken his Traverſe; and fo the Indictment muſt ſtand 


good againſt him till the Trial, and the Katt be determined in an 


ordinary Way of Trial, which he hath by 


D "The uftices of Peace before whom an Indict- 
ment of Forcible Entry is found, muſt give the 
ha 4 Reſtitution, who was put out of Poſſeſſion 

by Force, for they have beſt Conuſance of the 

Matter, and not other Juſtices of Peace of the 

County; but the Judges of this Court may grant 


Traverſe put himſelf 


The Juſtices before 
whom the Indictment 
was found, muſt give 
the Panty Reſtitution. 


Not other Juſtices : 
But Judge of B. A. may. 


a Writ of Reſtitution, though the Indiment was not found before 
them. (Hill. 23 Car. B. R.) For they have a ſuperintendent Power 
over all England, and have Power to examine the Forms in Court, and 


to make Rules according to Juſtice, viz. It the Indictment be removed 


into this Court. 

E @Alhere Money is levied upon a Fi. Fa. upon an 
erroneous Judgment, which Judgment is afterwards 
reverſed in this Court by Writ of Error, and Judg- 
ment given thereupon, that the Party ſhall have 
Reſtitution, the Perſon whoſe Goods were levied 


Money levied on a 
i. Fa. on an erroneous 
Judgment, which is at- 
terwards reverſed ; what 
the Party muſt do to 
have Reſtitution. 

j 


in Execution muſt procure the Fi. Fa. with the Re- 

turn of the Goods thereupon levied to be filed, and thereupon he 
muſt ſue out a Sci. Fa. quare reſtitutionem habere uon debet. The 

Reaſon why he cannot ſue a Writ of Reſtitution upon the Judgment, 
quod judicium revocetur is, becauſe it doth not appear upon Record un- 

til Judgment upon a Sci. Fa. that there was any Execution had, or 

Money levied upon any Execution upon the erroneous Judgment. 

F No Reſtitution for Goods taken upon an erro- 1 
neous Execution, for which Damages had already Goods taken on an erro- 
been recovered, in an Action of Treſpaſs. Raym, mu Execution, for 

which Damages had 
74. ä 4 recovered in Treſ- 
| 3 


There 


580 
Where one indicted 
For a Forcible Entry may 
Have a Writ of Reſtizu- 
tion. 


| ti a 244 4 ; | * Oy of _ | 7 
"There may a Writ of Neſtitution be granted to a 
one that and indicted Fo a Tereible Harry after 4 
he hath traverſed the Indictment and before the 
Trial, if there do appear to be apparent Delay in 


— 
* 


the Proceeding of the Defendant upon tie Traverſe; elſe not, às is 


aforeſaid, (Trin. 24 Car. B. R.) And if it ſhould not be ſo, it might | 
prove miſchievous to the Party concernd . | 


No Writ of Re-reſti- 
tution, where there has 
not been one of Reſtitu- 
tion before. 


FY . 


A Re-reſtitution may 
be granted if the 
ſee Cauſe. 


If one indicted of For- 
cible Entry do neither 
traverſe nor plead, rhe 
Party may be reſtored 
to his Poſlefſion. 


: 4 


The Court ſhall grant 
Reſtitution after the At- 
tainder of the Felon. 

21 H, 8. cap. 11. 


Reſtitution awarded 
upon a Li laica amovenda. 


How Reftitution ſhall 
be upon a Fi. Fa. and 
how upon an Etegit, 
where a Term is taken 
in Execution. 


| 15 the 1 — 
fhall be in a Judgment 
in Ejectment. 


plead to the Indictment, the Party 


1b There cannot be a Writ of Re-reſtitution grant- B 


* 


ed, where there doth not appear to have been a 


Writ of Reſtitution formerly granted in the Caſe. 
(Mich. 1650. B. S.) For the very Word Re- reſti- 
tution doth imply, that there was a Writ of Reſti- 
tution formerly granted, and an ouſting of the 
Party ſince the Writ of Reſtitution executed. 

A2 Urit of Re- reſtitution may be granted upon 


'a Motion for it, if the Court ſee Cauſe to grant it. 
By Aſt Juſtice. Paſch. 1650. B. S. 2 Maii. 


pon an Indiftment of Forcible Entry found p 
againſt the Party, if he do neither traverſe nor 
out of Poſſeſ- 
ſion may be reſtored to his Poſſeſſion upon moving 


the Court. Pa ſch. 1650. B. S. 22 Maii. 


There ſhall be Reſtitution granted to the Owner E 
of ſtolen Goods, by the Court where the Felon is 
tried, after the Attainder of the Felon. 21 H. 8. 
cap. 21. | FLY 
1 Reffitution was awarded to one who was put E 
out of Poſſeſſion by the Sheriff upon a Vi laica 
amovenda. Cro. Eliz. 466. pl. 13. 5 Mod. 443, 


4. 
Where a Leaſe is taken in Execution upon a 8 
Fi. Fa. and ſold by the Sheriff, afterwards the 
Judgment is l the Reſtitution muſt be of 
the Money for which it was ſold, and not of the 
Term; but in Caſe of an Elegit it muſt be of the 
Term itſelf. Moor, Caſe 788. Cro. Fac. 246. pl. 3. 
In an Ejectment after Judgment reverſed; there N 
muſt go a Writ to enquire what were the Profits 
of the Land that the Plaintiff in the Judgment had 


colore inde taken after the Judgment; for he is to be reſtored to all 
that he loſt by Occafion of that Judgment. Cro. Fac. 698. 


Formerly Payment was 
noPlea to a Sci. Fa. Quare 
reſtitutionem, & c. But 
now ſee the Statute of 

7 & 5 Ann. 


made 4 


In a Sci. Fa. Quare reſtitutionem, Gic. the De- x 
fendant pleaded Payment of the Money mention- 
ed in the Sci. Fa. It was then held to be no Plea. 
Cro. 94 8. pl. 22. 329. But now by a Statute 

J 5 Anne, Payment is a good Plea to a 
Sci. Fa. | - 
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Veellitution and Ue-reftifution. 681 
There a Judgment for Land is reverſed in this Wbs muſt give Reſti- 
Court by Writ, of Error, the Court may grant a reerſed for « Judgment 
Writ of Reſtitution to the Sheriff to put the Party 1 
in Poſſeſſion of the Land recovered from him by the erroneous Judg- 
ment: For Part of the Reverſal of an erroneous Judgment is, That the 
Party againſt whom the Judgment was given, be reſtored to all that 
he hath loſt by the Judgment; which Reſtitution is to be made by the 
Sheriff upon a Writ for that Purpoſe directed to him. 

Execution was ſued out after a Writ of Error 28 U Nee 
brought, and Bail put in; but there was no Notice 1 
thereof given to the Plaintiff's Attorney, but yet put in, but no Notice 
adjudged void: But the Attorney having no No- 3 . 
tice of the Writ of Error, was not in Contempt: 
and a Writ of Reſtitution was awarded, without 
Payment of Coſts on either Side. 3 Lev. 312, 313. 

.. Apon a Sci. Fa. Quare reſtitutio non, the Defen- What is a 8 Plea 
dant appears and pleads, That he never was poſ- , % Nee — 
ſeſſed of the Money mentioned in the Writ, Er de 

hoc ponit ſe ſuper patriam, and held naught; becauſe he doth not ſay, 
Nec de aliqua inde parcella, and alfo hath concluded to the Country; 
whereas he ought to have averred his Plea, with an hoc paratus eſt ve- 
rificare. Mich. 1 Fac. 2. B. R. 

Reſtitution of Poſſeſſion upon the Statute of  Refitturion -- dan 
8 H. 6. cap. 9. of Forcible Entry muſt always be 7 dhe Lee. 
made to him in the Reverſion, and not to the Leſ- 8 h. 6. cap. 9. 
ſee for Years; for he who is diſſeiſed ſhall be re- 
ſtored, and then the Leſſee may re-enter. 1 Leon. 

Caſe 461. | 1 oo 5 Ca 2 8 . 7 
Judges and Juſtices in Caſe of Forcible Entries Tenant for Years, Ge. 
may give the like Reſtitution; to Tenant for Years _ 2 2m 
by Copy of Court Roll, by Ely is and Statute, as to Freche. 
enant'of the Freehold. 21 Fac. 1. cap. 19, © © © 
A Writ of Reſtitution lies not againſt any that For whom it lies. 
are not Parties to the Record. Salk. 589. . 1 
- Where Money recovered in a Judgment appears Keſtitution without a 
by Record to be paid, Reſtitution ſhall be ſans Scire *. Fa. 
facias: Ibid. 588. OY | 
But otherwiſe where it appears to be only le- 
J nes at oo 
So where Judgment is ſet afide after Execution The like. 
for Irregularity, there needs no Scire facias for 
Reſtitution. Bid. 

Where Reſtitution was denied upon quaſhing Foxcible Entry. 
an Inquiſition of forcible Entry, a Leaſe for Years 
ſtanding out. Did. 

A Traverſe to an Inquiſition of forcible Entry The like. 


is a Superſedeas to the Reſtitution. Salk. 588. 
Vol. Il. 71 
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Forcible Entry. TWhere it muſt be awarded immediately upon A 
| a Forcible Entry. Carthew 497. | 

The like. Reffitution made above three Years after the B 
Inquiſition taken of the Force, is ill, becauſe the 
Statute intends a ſpeedy Remedy. 3 Salk. 313. 
Goods imported contrary to the Act of Naviga- C 
tion, were ſeiſed, and afterwards the Property was 
claimed by another; in ſuch Caſe a Writ of Re- 
1 is Ex gratia, and not Ex debito Fuſtitiæ. 
Ibi 


zoperty. 
plevin. 


Retozno Þabendo, See 


8 * _ — ** 


Retrarit. 
See Nolle Prolequi, 


Retraxit is where the Party, Plaintiff oꝛ D 
. Defendant, comes into Court in pꝛoper 
K Petſon where his Cauſe is depending, | 
| And ſays, That he will not pzoceed any 1 | 
further in his Cauſe. Now thts is a Bar to the Action foz eber. 


A Retraxit cannot be A Retraxit cannot be before a Declaration; for E 
before a Declaration. before a Declaration it ſhall be but a Nonſuit, and 
not a Retraxit. Dal. 78. pl. 10. 3 Leon. Caſe 47. 
It muſt be in Perſon, here the Plaintiff comes into Court in Perſon, F 
not by Attorney fatetur ſe ulterius nolle proſequi, this is a Bar for 
ever; but if it be by Attorney, and not in Perſon, 
it is no Bar. Cr0. To 211. pl. 3. 8 Rep. 58. a. 
The Difference between a Retraxit and a Non- & 
ſuit. 3 Salk. 224. | 


Retraxit, what. 


Return 


D Ik a Writ out of this Court be directed to an 


BVeturn of Writs. 


Execution. 
| Fi. Fa. 
| Sher 


Sheriff. 

Writs. 
Eturn of Writs is where a Writ is | 
erecuted, o2 that the Defendant cannot Return of Writs, what. 
be found, &c. then this Matter is en- 
diozſed on the Back of the Writ by the 
Officer, and delivered into the Court at the Day of the Return 
thereof, to be filed, | 


B The Court was moved, that a Return made u Return of a Habeas 

on a Habeas Corpus might be amended before i CS vom 

was filed, and it was granted. (Hill. 21 Car. B. R.) 

But after it is filed it cannot be amended, for then 

it is a Record of the Court. | 

C JF an inferior Court do make an ill Return of If an inferior Court 
a Habeas Corpus, the Court will grant an alias Ha- 1 
beas Corpus, and alſo ſet an Amercement upon will grant an alias, and 

them for making an ill Return of the former Habeas amerce them. 

Corpus. (Hill. 21 Car. B. R.) Becauſe thereby, viz. 

by the ill Return, Juſtice is delayed; and the Party grieved is alſo put 

to more Trouble and Charge to obtain the alias Habeas Corpus. 

inferior -Court, which the inferior Court is not * Cue ur 

bound to allow, but may proceed notwithſtanding nor allow a Writ upon 

the Writ ſent unto them; yet they ought to make 0p rae ; ul 

a Return upon the Writ, and in the Return to Cauſe. 

ſhew the Cauſe why they do not allow the Writ, 

but do proceed in the Cauſe notwithſtanding the Writ. c Hill. 22 Car. 

B. R.) For the Writs of this Court are to be obeyed, if there be not 

very good Reaſon ſhewed to the contrary why they ought not to be 

obeyed ; and therefore there muſt be a Return made, elſe the Court 

will ſuppoſe their Authority is ſlighted, | 

2 A Pꝛiſoner 


See 
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A Priſoner may have @q Pꝛiſoner brought to the Bar, upon the Return A 


a f th f IS 
> i or of the Habeas Corpus may have a Copy of the Re- 


25S turn, if he prays it, that he may tale his Excep- 
tions to the Return. (Mich. 22 Car. B. R.) But the Return muſt be 
firſt filed, for before it be filed it is not a Record of the Court, and 


<4 


* 


* 0 
* 
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If the bar | EI the ö nder - Sher iff. of a Counky may be juſtly B 
ift or the 


may be juſtly challeng'd challenged as partial to the Plaint Defen- 
= yrs = ry dant, in reſpect of Kindred or Alliance, or ſome 
Sheriff to return the other Cauſe that may render him not to be indif- 
1 ferent hetween tlie Parties, and he be to execute a 
Venire fac. to ſummon a jury to try an Iſſue joined betwixt the Plain- 
tiff and Defendant; in ſuch Caſes thę Court will upon Motion of the 
Party that is likely to be prejudiced if a Jury ſhould be returned by 
him, order that the High Sheriff of che County ſhall himſelf return 
the Jury. (Mich. 22 Car. B. E.) But. vice verſa, they will not do it, 
but direct the Coroner to do it. See after. 

If the Sheriff take Ik one be arreſted by the SherifPs Bailiff, and a 
muy 3 Bond be given unto the Sheriff, that the Party ar- 
Inventus ; if he do, Caſe reſted ſhall appear at the Return of the Writ; the 
lies againit him for ma- Sheriff ought not to return a Non eſt inventiu but a 
king a falſe Return. (epi Corpus; and if he do returm a. Mn eſt inventus, 
the Plaintiff may bring an Action upon the Caſe againſt tlie Sheriff for 


making a falſe Return; and if the Sheriff do return a Chi Corpus, and 


yet the Party arreſted doth not appear at the Day, the Court will in- 


creaſe Amercements upon the Sheriff until he make the Party to ap- 


pear. (Hill. 22 Car. B. R.) For when tlie Party is arreſted, he is in Cu- 


ſtody of the Sheriff, and he ought to keep him at his Peril, and prin | 


him in at the Day; and it is of Favour to the Party that he takes 


of him for his Appearance, for he is not bound to do it: And if he ſuf- 


fer by it, he may take his ene, againſt the Party upon the Bond. 


In all Returns the It is requiſite. that the Sheriff in making a Re- D 


Sheriff muſt inſert, his turn ſhould inſert his Title, Name of Dign 


5 5 | ity; 4 
Title, Se. Chriſtian and Surname. (Hill. 20 Cay. B. Ri) Be- 
cauſe it is the Courſe uſed by all Sheriffs upon Returns to all Courts; | 


and ancient Uſages and Cuſtoms ought to be obſerved in Practice. 
3 5 arreſted is ſick and doth not appear, there may a 
ſhall ilue. Habeat Corpus licet languidus iſſue out of this Court 
10447: / £49. 7 tg bring 'the Fu in, notwithſtanding his Sickneſs. 
(Hill. 22 Car, B. R.). So that the Party is not excuſed from obeying 
the Law, though the Hand of God be upon him; for the Law regards 
publick Juſtice more than the private Good and Welfare of any par- 
ticular Perſon, yea of many particular Perſons, although it be alſo 
tender of the Perfons of all. | 1 


If a Man be returned 


C 


Ik the Sheriff return a Cæpi Corpus, and the Party E 


It che Sheriff return that one is Tenant, he can- F 


Tenant, he cannot con- lot contradict the Return of the Sher iff, 1 Lev. 67. | 


tradict the Return. 


2 | K 
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A Na Cz. Sa be awarded and left with the Sheriff If 2 C. S1. be awarded 
four Days ot more-before'the Return is but, (which ad ft. with the Sherif, 
it muſt be by the Rules of the Court, otherwiſe it the Return, his Bail 
is void) and the Party die before the Return of it, fall be diſcharged. 
it may be avoided by Pleading, and the Bail of te 
dead erſon mall de diſcharged. (Hill. 22 Car. B. R.) 
a Quere, and ſee Ball. rk An 32 3 3 
B ot a Writ be returned by à Perſon to whom it the Return of a Writ 
was not directed, the Return is not geod, it being bye waongPerſhn is not 
the ſame as if there were no. Return at all upon its. : 
(Hill. 22 Car. B. R.) For Proceſſes of Law are to 
be executed by fuch Perſons only as the Law directs them to, and 
takes Notice of, as publick Miniſters, who are accountable for their 
Actions, and not by private Perſons. d a Bolle” 
C A Return of the Sheriff ought not to mention The Sheriff ought not 
the Year of the Age of the King, but the Lear of 1 rag Aen. 
the Reign of the King. (Paſch. 24 Car. B. R.) For Age, but of n Reign. 
the Sheriff and all Miniſters of Juſtice are Officers 
do the King as Head of the Commonwealth in his SEN: 
Politick Capacity, and not in his Natural Capacity as a Man, but as 
he is a King, which relates to the Time he began to reign, and not to 
the Time of his Bir tm. 
D here a Matter to be tried by a Jury doth How a Jury to be re- 
concern the Title and Intereſt of the Under-Sheriff, | ef ide rue ware 
there the Jury that is to try this Matter, is by Or- concerned. 
der of Court ſometimes (as the Court ſees Cauſe) 
returned by the High Sheriff; and ſometimes by the _ 
Secondary. ('Trin. 24 Car. B. R.) For it is to be preſumed that th 
Under-Sheriff will not returh an 1 „Where himſelf is 
concerned; for every one is apt to be partial for his own Benefit. 
E It is not neceſſary for the Sheriff to return of Tue Sheriff need not 
what Venue the Jury are, but only to ſay, Nomina return of what Venue 
Furator. inter A. B. Quer. &. C. D. Def. in placito the Jury are. 
tranſgr. A. B. de C. Gen. ec. this being the ancient 
and uſual Form. (Irin. 24 Car. B. R.) And old Forms are to be ob- 
ſerved and not varied from, but upon ſpecial Reaſons. See in Title 
Juro2s what Alteration is made now by the Statute of 4 & 5 W. &. M. 
F It is not neceſſary that the Return of a Habeas Return of an Hess 
. Corpus, or a Return made by Commiſſioners of Corpus, or of Commiſſio- 
Sewers, ſhould be fo formal and punQual as a Plea nw of e * 
ought to be. (Paſch. 24 Car. B. R. Mich. 1649.) For Fansrus 48 4 fes. 
there is not ſo much Prejudice to any one by their Informality as "y 
be by informal and ill Pleading ; neither are ſuch Returns made by ſo 
learned Men as Pleadings are; and therefore the Court expects not 
that they ſhould be ſo curious in framing of them, but will accept of 
them for good, if they be good in the Subſtance of them, and to a 


common Intent. 
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. = 
\ »> 3 1 
\ ' Shag 


—— — , — d; | 3 
n Ps * r * 
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Beinen ei mann 
R fe 1 8 hating oy om vapen 
— act ig Farchmem, and pet in Hagesz t being te 
wer. ee led ande wade a-Rocgrd,; fert all Becca ut be 

in Parehment oply;c and iffit he pad i Papen, the 
court will not accept of it ¶ Mich. 22: * . N HAU . Parch- 


A 


ment will continue to Poſteratys < 


Upon an Habeas Corf 15 
cum cauſa, an infor 
Court muſt xgturm the 
Body and alf the Cauſes 
depending againſt him. 


Time, and it is not ert to return onecon ene 
(Aich. 24 Car. B. R.). For the Word eU Ee 
collectiuum, comprehending more than one; fen al] t 
but one as to detaining the Farty 
returning any one of the Cauſes, it is an. Eſcape im the gms 


See before Habeas Coꝛpus. 


* in crimi- 
nal Matters, Oc. not 
helped after Verdict by 


the Statut of Jeofails. 


willing ſb; well 1 * FIJI 
Ik an Habeas 005 {1 cum C my that i i a Huber B 
I tes yemAye it be Body mec Party, . 
his un depending, be: dire&edt to an inferior 
Court,; thay avght tg return the-Badyti and all the 
Cauſes that are there dependin A iv ati that 


en ov —— 


Cauſes make 
in Friſon ; nk if they: onvit — 


In criminal Matters, it Aion tout tam upan C 
penal Statutes, nor in real Adtons} nor Vrits of 
Aſlze:; Proceedings; which are erroneous are: not 
helped after a Verdi, by, the Statute of Feafails. 
(Paſch. 1651. B. S. II Ala) 'Ehis is in Favour 


of- the Life and Liberty of; the People which are moſt/ concerned in 
ſuch Proceedings, and are much favoured in Law, and! * Statute ex- 
tends not to them, See the Statutes. 


Fi. Fa. well executed, 
tough not recurged. 


Upon a Writ of Seiſin 
for two Acres the Sheriff 
xeturns Seiſin of one, 
and tarde as to the 
other, it is naught. 


Return of a Writ of 
Seiſin in Dower. 


The Sheriff's Name 
muſt be to the Returns 
of Writs. 


Writ of Enquiry exe- 
cuted the ſame Day it 
was returnable, and 
good. 


How the Sheriff muſt 
"— an Attachment. 


tain 1 name them, that the 


How the Return muſt 


be by the old Sheriff 10 
the new. 


| ſame Day it was returnable, and good. 


The Sheriff ſells: the Goods upon à Fi. Far but D 
doth. not return his: Writ, yet the Sale i is good. 
4 Leon, Gale, 44. 

An Habers facias ſeiſman was awarded to. give F 


Seiſin of two Acres; the Sheriff returns as to one 


Acre Seiſin given, as to the other a tarde. Per 
Cur, He ſhall be amerced for the Repugnancy. 
Ibid. 145. 

The Return of. a Writ of Seiſin in Dover. F 
Maag, 

The Name of the Sheriff muſt always be to the 8 
Return of the Writ; otherwiſe it appears not how 
it came into Court. Cro. Eliz. 310. pl. 20. 

The Sheriff executed a Writ of Enquiry the H 
v0. Eliz. 
„ 
The Sheriff returned, that the Defendant was 
attach'd per Catalla ad Palenciam 101. and naught : 
For he ought to return by one Beaſt or Chattel cer- 

1 be forfeited. Cro. Eliz. 13. pl. 7. 
Dow the Return of the Writs muſt be from the 
old Sheriff in exitu ab officio, to the new Sheriff. 
Cro. Car. 189. pl. 9. 
6 Delays 


Retiiviv of: Writs: 
A iii Delaps in Süite By Neaſbn of fifteef D be- 
tween td Te and Return of Writs in perſonal 
Actians and Ejectments remedied- 13 Cor; 21 c. 2. 
Sec. 4. 3 A ME Nac — 1 Mlle. 
B. Extept a Cu. Sa. to the Outlaw 


1 
* 7 
* 


ty uftor 
and afo to make the Bail liable. 


* * 4 
1 


ment, 


' = 
calf : 
EE. 

+ 


C The Sheriff returns . a Ei. Fa. quod cepit di- 
verſa Bona & Catalla of the Defendant, and did 
not ſay of what Value. Curia. If it be returned 

"without any Value, it ſhall be intended to be the 
whole Debt. Mich. 9 

D See the Return of a Habeas Curpus for the City 
of London,, upon a Suit upon a BVL for Weiage. 
1 Lev. 13, 14, 15: 332428 

E All Writs of Enquiry of Damages muſt be execu- 
ted and returned by a Sheriff, and not by a Bailiff 
of a Liberty. Hob. 83. 

F In Dower upon a Writ of Enguizy the Sheriff 
returned, that the Huſband did nar die ſeiſed prout 
conſtare poterit, and for that Uncertainty it was 
taken off from the File. 4 Leon. Cafe 6g. 

G Attach Feci is good in a Return, and Surpluſage 

in a Return is to be rejected. Salk. 589. 

H Pꝛoteſs whereon to ground a Tz 

_ turned: by the Attorney of Courſe, — 

I I 'Rotury of 2. Comioruri by the Clerk of the 

* Peace ze fl. T 979. 

K Chere are to bs eight Days between the Teſte 

and Return of a Cz. Sz. againſt the Principal, in 

order to difcharge the Bail. Ibid. 599, 602. 


a Removal ad effectum ſequentem, is ill. Mod. Caſes 
in Law. and Equity, 102. 

M The Return to a Mandamit may be demurred 
to, or traverſed; by 9 Anne, c. 20. Ibid. 113. 

N See the Return to the Mandamrs for reſtoring 
Dr. Bently to his Degrees. 1bid. 15 1. 

O There are to be eight Days between the Teſte 
and Return of each Sci. Fa. againſt Bail, 16d. 31, 
„ EC 

Pp ow againſt the Principal and Sci. Fa. againſt 
Bail held irregular, hecauſe only four Days between 

the Teſte and Return. Bid. 3 

Q The Return of a Sci. Fa. againſt Bail may be on 

a general Return, tho' the Proceedings againſt the 

: Principal be by Bill, for it is an original Suit, e*c. 

: Ibid. 108. OE 


fb; 4 


L Beturn to a Mandamus ſetting forth Articles for 


Delays in Suits reme- 
died by taking away the 
fiftcen Days in perſona! 
Actions. 

13 Car. 2. cap. 2. 

"Re ry 

What' Writs are x- 

cepted, 


How it ſhall be inten- 
ded where the Sheriff 
returns Bona N Catalia, 


-and no Value, 


Return bf Habeas C:- 
tus in London. : 


Writs ot Enquiry, by 
whom to be executed 
and returned, 


The Return of prout 
conflare poterit is uncer- 
tain and void. 


Surpluſage. 


Proceſs for aTeftatun, 


Certiorari. 


Ca. Sa. 
Mandamus. 


The like. 
The like. 


Sei. Fu. 
. Capias and Sci. Fa, 


Ci, Fa. 


Where 
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* 


— —ũ—3 — — — 0a rowrs 
— x - 


- C——  — > — Rae Ü ]§˙ aA 
— ——— eee RE... CER 2 — — 


— we 2 
— wv 


-588 _ 94137 Kebertal l 


* 21 0 4.1 Mhere the Return: of an Habeas: 45 ill, A 
Habeas ch. for chat it, ſet forth a Cuſtom for ſhe Mayor, Gt. 
do commit to the Sheriff, and doth not fay ha was 
2 42 . Sheriff. 3 e ey 30 
Officer muſt ſhew t Sheriff,.: or o cer, ju da re- B 
Writ rerupupd, turn be Wii, muſt ſnhew 444708 the Writ was re- 
turned. Bid. 220. 


„ 
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Erroz. SIC 
| SEL id 3: tt + 00977 459/54 mL 
. s ; , ' ; . IVY 
See recution. 
dee Judgment. 
1 F eevers 3: 8 
# 7 \ * . ; 
MAL . ih 


Reverſal, what. Everſal of a Judgment is where ; a Writ C 0 

OK of Erro2 fs bzought upon a Judgment, 

and upon the Return of the Writ it ap⸗ | 

pears, that the Indgment is erroneous; then the Court gives $ 

Judgment ; Quod judicium revocetur, adnulletur & penitus pro nullo j 

habeatur ; Quodque the Plaintiff in the Erro2s, ad omnia quæ occa- 
ſione judicii præd. amiſit reſtituatur. 


The ancienteſt Judge in the rare and in dis D 
Reverſal of an erro- Abſence the next in Seniority to him, doth always 


neous Judgment ; *Y pronounce the Reverſal of an erroneous Judgment 
— 3 now Pro. to be reverſed by Writ of Error, openly in Court, 
upon the Prayer of the Part and he pronounceth 


it in French to this Effect, Pur les errors ava 5 & auters errors ma- 
nifeſt in le Record, ſoit le judgment reverſe, &. le defendant reſtore 
tout ceo que il ad per ceo perd. In Engliſh thus: © For the — 
Errors, and other manifeſt Errors in the Reed let the Judgment be 
6 reverſed, and the Defendant reſtored to all that which he hath loſt 
thereby.” Trin. 22 Car. B. R. This Form is now out of Uſe. 
3 Where divers Perſons ſtand outlawed for a For- E 
againſt ſeveral may U. cible Entry, if the Outlawry be erroneous, it ma 
xeverſed as to one, and be reverſed as to one of the Perſons outlawed, and 
_ as to the yet ſtand good as to the others; for the Outlawries 
are ſeveral : But the Poſſeſſion 'of the Land cannot 


3 be 


2 Sd. 5 222 et on 
. ES, ooo ob ee — 2 


Reverſal; 


be reſtoted until the Outlawry be reverſed: in the whole. (Eil. 23 


Car. B. R.) Becauſe the Force is not wholly _ 
| of 


A The judge will not pronounce the Rever 
an erroneous Judgment, though it be adjudged to 
be erroneous, except the Counſel for the Plaintiff 
in the Writ of Error do pray it may be pro- 
nounced.. (Hill. 1649. B. S. 30 Fan.) For the 
Judges are only to do Juſtice to thoſe that deſire it, 
to judge between Party and Party. 3 
A Judgment in Ejectment in Ireland was rever- 
ſed, and Judgment given for the Plaintiff, quod 
recuperet terminum ſuum pred. And reſolved, That 
there ſhould be a Writ dire&ed to the Chief Juſtice 
of the King's Bench in Ireland to reverſe that Judg- 
ment, and commanding him to award Execution. 
Cro. Car. 5 11. pl. 6. N | 
C @he Reverſal of a Judgment may be pronounced 
conditionally, That is, That the Judgment is rever- 
ſed, if the Defendant in the Writ of Error doth 


The Judge will not 


pronounce the Reverſal 
of an erroneous Judg- 
ment, unleſs the el 
pray It. 


for their Office is 
A Judgment in Eject- 


ment in Ireland reverſed 
here. |: 


And how Execution. 
to be, | 


How it may be re- 
verſed conditionally. 


not ſhew good Cauſe to the contrary at an appointed Time: This is 
called a Revocetur niſi; and if no Cauſe be then ſhewn, it ſtands re- 


verſed without further Motion. 

D The Statute of 21 Fac. cap. 16. ſect. 4. hath. 
provided a new Writ, where 113 is reverſed 

after a Verdict, or where an Outlawry is reverſed; 

but not where the Plaintiff dies pending the Writ. 

Lutw. 264. 

E An Outlawry was reverſed, and a Reſtitution was 

granted by the King of a Stock in the Eaſt-India 

Company. 2 Lev. 50. 

By the Reverſal of an Outlawry it is as if no 
Outlawry had ever been, and there is no Record 
of it. Cro. Eliz. 270. pl. 13. „ 
G A Term was ſold upon an Outlawry by the 

Lord Treaſurer, the Outlawry is reverſed ; the Sale 
is void, and the Party ſhall have his Term again: 
But otherwiſe it is where a Term is fold by the She- 
riff upon a Fi. Fa. For there the Party hall never 
have his Term again, but ſhall have Reſtitution 
of the Money for which it was ſold. Cyo. Elis. 
278. pl. 3. ELSE | 

An Elegit was ſued out, and a Leaſe delivered to 
the Plaintiff in Satisfaction of his Debt; afterwards 
this jos was reverſed : And adjudged, That this 

Sale thall not bind: For there is a Difference be- 
tween the Sale and Delivery to the Party himſelf 
upon an Elegir, and of a Sale to a Stranger upon a 
Fi. Fa. For the Fi. Fa. gives the Sheriff an Autho- 


rity to ſell, and bring the Money in Court; ſo 
Vol. II. 7 L 


What Writs are pro- 
vided by the Statute of 
21 Jac. cap. 16. lett, 4. 
after Judgment or Out- 
lawries reverſed. 


A Reſtitution granted 
of a Stock in the Eaft- 
India Company. 


How it is upon the 
Reverſal of an Out- 
lawty: Eb i 


A Term cannot be 
ſold upon an Out lawry, 
bur it may upon a ſudg- 
ment. 


How Reſtitut ion ſhall 
be where there is the 


Sale of a Term upon a 
Fi, Fa. 


A Leaſe is delivered 
to the Plaintiff upon an 
Elegit, the 3388 is 
reverſed, there ſhall be 
Reſtiiution of the Term. 


But in Caſe of a F. Fa. 
Reſtitution of the Mo- 
ney only. 


that 


$90 
that if the J 1 he ſhall not be 
1 to the Tetm, but to the for which it was 3 But 


the Sale and Deliver of the Leaſe to the Party upon % 
ich is tevetſed, the ſhall be —— to the 7 Term 1 fel, 


Gro. ' 
oy * f 4 4 Late is taken in Execution upon a H. Fa. A 


A Leaſe fold upon.» and ſbid, Judgment is reverſed : The Sheriff's Sa 
fa, U went refer. jg ond, Ry or? not be avoided. - 9 Rep. 96. k 


lle is good. 
As 
9 in Bar; B 


How the Judgment In Debt upon Bond the Defendant 
ſhall be entered upon à the Plaintiff demuts, and judgment for the Defen⸗ 


Reverſal of a Judgment dant; the Plaintiff brings Error and reverſes the 
ine betten  Judgrnients che Jud nt por the Reverſal ſhall be 
that the Plaintiff recover his Debt and t Leun. 33. and not 
that he ſhall be reſtored to his Action. So it is whete u Fadgment is 
reverſed in the Exchequer- Chamber. Cro. Fac. 206, J e 


2 Ms — rr — a MD... a. 


Reverſion. 


+ 


ry 


gee 5 Necoverp. 
dee Remainder. 
| The fetal Significe T pe Wozd Reverſion bath two ſeveral © 
— o 2 the Wend R e- L 711 3 _ * 
one is an con- D 
tines during the particular Eſtate in Being. ; 
The othet is the teturning of the Land after the particular E 
Eſtate is ended, Plow. Com. 160. b. 


| A Reverſion is where the Reſidue of the Eſtate x 
A Reverſion, what. continues in him that made the particular Eſtate; 
and when the particular Eftate determines, then 
the Reverſion comes into Poſſeſſion. See Lin. 
22. b. 1 Plow. 161, 162. 


Reverſion of in Estate · That an Eſtate- Tail cannot be 1 8 
— Tall in nl. Reverlion is in the Crown, upon the Statute of 
34 P. 8. cap, 20. 34A 8. #0, 20. See Raym. 358. 


General 


Nevorſlon. 
A Seneral Words in an Ad of Parliament do not 
compretond in Eſtate- Tail. Id. 29. 


B Tf Tenant in Tail of a Reverſion bargain and 
fell but it to the Bargainee and bis Heirs, nothi 
piſſes but only an Eſtate de ſeendible for the Life 
the aid Tefant in Tall. 1 Sundl. 260, 261. 
C _ If one have a Reverſion expectant upon a Leaſe 
, Pi, $i he may make a Bargain and Sale of this 
Reverſion for one Year, and after make a Releaſe in 


591 


ſtate-Tail not com- 
| deq in the general 
Words in 3 Ratüte. 


Tenant in Tail of 3 
Reverſion ſells ta Bar- 
gainee and his Heirs, 
what paſſes. 


How to paſt the Re- 
verſion in Fee to the 
de for a Year. 


Fee to the Bargainee for a Year of the Reverſion; and by this Con- 
veyance the Reverſion in Fee will paſs to the Bargainee for a Year. 


(Mich. 1650. B. &) For 


this Leaſe and Releaſe all the Eſtate in 


the Reverfion is out of the Reverſioner and in the Bargainee. 


D - Be which hath the Poſſeſſion, cannot have the 
Reverſion; becauſe by uniting of them, the one is 

' drowned in the other. * 
E A Pan ſeiſed of a Reverſon after a Leaſe for 
Life, for Money, demiſes, grants, ſets, and to 
farm lets it for Ninety-nine Years from the Day 
of the Date, at the Rent of 40. the Tenant for 
Life did not attorn; the Rent is payable, and the 
Leſſee ſhall have the Rent payable by the Tenant 
for Life preſently : And this ſhall paſs as a Bar- 


He which hath the 
Poſſeſſion eannot have 
the Reverſign. 


A Reverſioner after a 


Leaſe for Life leaſes for 
Years. | 


It is good without 
Attornment, being a 
Chatel, and the Rent is 
payable preſent ly. 


gain and Sale, and executes by the Statute without Inrollment, being 


a Chattel. 8 Rep. 93. 5. 94. 
F AReverſioner may covenant to ſtand ſeized of a 
Reverſion to Uſes. II Rep. 46. K. 47. | 
G | How to plead a Grant of 4 Reverſion by the 
Statute of Uſes. - Lutw. 3733. 
H Dow to plead a Reverſion in Fee after an Eſtate 
for Years, and after an Eſtate for Life. Bid. 1174. 


I Mhy a Recovery bars him in the Reverſion. 
2 Lev. 30. oy” 

K A Coyyholver is attaint of Felony, the Rever- 
ſioner for Life enters, the Copyholder is pardon'd ; 
the Forfeiture is to the Reverſioner, not to the 
Lord. 3 Lev. 94. 

L Che Reverſion of a Term is not aſſignable with- 

out Deed and Attornment. 3 Lev. 155. until the 

Statute of 4 & 5 Anne, which takes away Attorn- 

ments, 7 
In Debt upon a Leaſe for Years by the Aſſignee 

of the Reverſion, and doth not ſhew that it was b 

Deed, and without a Deed or Fine a Reverſion will 


M 


Fine. 


A Reverſioner may 
covenant to ſtand ſeiſed. 


How to plead a Grant 
of a Reverf 


How to plead a Re- 
verſion in Fes after a 
Leaſe for Years, and af- 
ter an Eſtate fox Life. 


Why a Reverſioner is 
barred by a Recovery. 


Where the Forfeiture 
of a Copyholder is to 
the Revexlioner, not to 
the Lord. 


The Reverſion of a 
Term not aſſignable 
without Deed. 

42 5 Anne. 


A Reverſion will not 
paſs without a Deed or 


E o 


not paſs; and for that Reaſon the Judgment was reverſed. Cyro. Car. 


143. pl. 20. 
2 


A Pan 


C'S 


A Gift to his eldeſt 

» Remainder to his 
own right Heirs ; this 
is a Reverſion in him, 


and not a Remainder, 


and why. 


Reverſion; 


A Ban conveys to his Son and Heir in Tail- male, A 
Remainder to his own right Heirs, Whether this 
Remainder, he having no particular Eſtate, ſhall 
be adjudged a Reverſion? And it was held, That it 
ſhould be a Reverſion ; for it is the ancient Uſe in 


him, and was never out of him; and the Limita- 


tion here to his right Heirs is void, being no more than what the Law 


veſts in him. Co. Eliz. 321. pl. 10. 


Aſſignees of a Rever- 
fion of a Copyhold is 


32 9. 8. cap. 4. 


A Stewardſhip of a 


Court-Baron may be 
granted in Revexſion, but 
not of a Court-Leet. 


A Reverſioner | may 
bring Caſe for ſpoiling 
of his Trees. 


Covenant lies for the 
Grantee of the Reverſion 
againſt the Leſſee after 
Aſſignment and Accep- 
tance. | 


Grant of a Reverſion 
in Fee withAttornments 
without Conſideration, 
and doth not ſay to 
whoſe Uſe, it is void. 


Aflignees of the Reverſion of a Copyhold. ſtall B 
take Advantage of the Covenants upon the Statute 
of 32 H. 8. cap. 34. 3 Lev. 327. 


The Stewardſhip of Court-Barons may be grant- C 
ed in Reverſion, but not of Court-Leets; for 
Stewards of Court-Leets are judicial Officers. 2 Lev. . 
245. | | imine, 

A Reverſioner may bring Caſe for ſpoiling of D 
his Trees. 3 Lev. 209. 7 — 

Gzantee of the Reverſion ſhall have Covenant E, 
againſt the Leſſee after Aſſignment and Acceptance 


of Rent. Bid. 233. 


Gzant of a Reverſion in Fee and Attornment, F 
and ſays not to whoſe Uſe the Grant was, nor any 
expreſs Conſideration, and therefore naught. 3 Lev. 
233. Becauſe it ſhould have ſaid, To hold to the 
Grantee and his Heirs, to the only Uſe and Behoof 


of the Grantee and his Heirs for ever. ; 


A Grant of a Reverſion 
in Fee to commence in 
futuro, 15 void. 


By what Grant a Re- 
* 


n will paſs, and by 
what not. : 


How to be granted. | 


by Leaſe and Relea 
thereof in Bridgm. Conveyances. fol. 237, 238. 


Heir of the Part of 


the Mother. | 


Reverter where no 


"Remainder. 


10. 6. Cro. Car. 400. 


A Grant of a Reverſion in Fee cannot be made G 
to veſt at a Day to come. 2 Plow. 483. a. 


By the Grant of Lands a Reverſion will paſs: H 


But by the Grant of a Reverſion, Lands in Poſſeſ- 


ſton will not paſs. 6 Rep. 36. 5 Rep. 124. 10 Rep. 
Vaugh. 83. 

Note, A Reverſion of an Eſtate of Inheritance 1 
may be granted by Bargain and Sale inrolled, or 
ſe, and Fine, as the Caſe is. See for a Conveyance 


A. ſeiſed of Lands 4 parte materna limits ſeveral K 
Eſtates, with Remainder to the Uſe of his right 
Heirs, the Heir ex parte materna ſhall have it. 
Salk. 590. 

Foz it is the ancient Uſe, and therein no Diffe- L. 
rence between an Expreſs and Implied Uſe. - Bid. 

Note, There may be a Poſlibility or Reverter M 


where no Remainder can be limited. Did. 231. 


2 Dꝛivity 


Voedocatton. 59 

A Puiivity and the ſame Right of Eſtate are both Privity. 

- Fequiſite to make a Rent incident to the Reverſion; 

Skinner 62. J EIS oo 
B A fine was levied of a Reverſion to the Plaintiff Where 2 
and his Heirs, to the Uſe of the Plaintiff and his not f, and wher 

Heirs ; the Plaintiff declared in Covenant, and the . 

FE Defendant demurred, becauſe the Plaintiff. does not entitle himſelf to 
the Action by any Privity of Eſtate, . for this being a Conveyance at 
Common Law an Attornment was. neceſſary to make a Privity. Ad- 
judged ut videtur, that this was a future Intereſt to commence after a 
Term in eſſe at the Time of making tlie Eſtate to the Defendant, and 
therefore no Attornment neceſſary or poſſible to be made by the De- 
fendant; and that as to the Eſtate, it was ſufficiently conveyed by 
the Fine: id. 3872777. | | 

C Jn the Caſe of a Grant of a Reverſion no Eſtate Attornment. 

paäãſſes till an Attornment. hid. 388. VV 

D A Deviſe of an Houſe to one for Life, and all Where the Reverſion 

his Meſſuages to another in Fee, the Reverſion of __ 

the Houſe paſſes. Carthew 50. 1 
E The Plaintiff had no Reverſion, yet an Action of Rent: 

Debt will lie for Rent. Bid. 1614. 

F here 2 Grantee of a Reverſion may have an Covenant: 
Action of Covenant againſt the Leſſee after the 
Aſlignment of the Term and the Acceptance of the 
Rent by the Aſſignee. 3 Salk. 5. 
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| Revocation. 


(Repeal. 
(Wills, 


G Revocation is a deſtroying and making 
void of ſome Deed o2 Will, which had Kevocation, what, 
_ Exiſtence until the AX of Revocation 


which made it void. 


vol. U. 7 M | ABebo- 


$94 


How Letters of Ad- 


miniſtration may be re- 
voked. 


of the Orditaty 


A Revitativiof Letters of Adminiſtration may A 
be by Act of the Court without a Seal. ( Mich. 
22 Car. B. R.) For it is but to ſignify the Pleaſure 


touching the Adminiſtration of the Goods of the In- 


teſtate; but the Letters of Adminiſtrution muſt be under Seal, becauſe 


thereby 


fortified as well as may 


the Adminiſtratot derives his Authority, which ought to be 


be; and witfeurt Tach Letters of Adminiſtra- 


tion, the Law takes ho Notice of Him as an Adminiſtrator. 


Afier an Attorney '- 
pears and acce} ts a 
laration, his Client can. 


not * oke his Warrant. 
4 


he do not plead, will order that Jucgm 
not pleading: But he may, upot 
his Attorney, ſo as he 


A Man ought 0 be of a 
good diſpoſing Mem 
when he re _ —— 


Condition to perform 
an Award, Revocation 
of the Power i is a Forfei- 
ture. 


Where a Fine was 
held a good Revocation 
of a Power in a Deed to 
be revoxed upon being 
ſealed in the Preſence of 
three Wiineſſes. 


See I Rep. 112. 6 


Four Perſons are Feof- 
fees ro Uſes, with Power 
of Revocation ; one of 
them dies, the Authori- 
ty is determined. 


pays the 12d. to the other three, and 
three Feoffees, for good Conſidter actor expreſſed in the Deed, ſhould 


ſtand ſeiſed to the Ul of himſelf for Life, and after to new Uſes: 


Ik an Attorney appear for his Client, and accept B 
of a Declaration, the Client cannot revoke his War- 
rant of Attorney, with an Intent to ſtay the Plain- 
tifl's Proceedings. (Aich. 24 Cir, B. R.) But the 


Coutt Will force the Defendant to plead ; and if 
ment be entered adhinſ him for 


ule ſhewn' to the Court, change 
lead by — Attorney in due Iime. 
Daft ovght to be of a good diſpoſing Memory ol 
as wer as when he 
Cro. Fac. £99, pl. 3. 


enters intò + Bond the pertbrwünge D 
"his Deed revokes the 


: 


when te revokes his Will, 


mn it. 
of an Award, and -after 
Rue tothe Arbitratots; the Revotation + 
ing 504," bet the Bbhd is forfeſted: Becauſe it was 
a Rech of the Words of the Condition, in the not 
ſtanding to the Award. & Rep. 81.2. 82. 4. 

A Power to revoke b 8 ſealed in the E 
Preſence of three Witneſſes, a Fine was levied, and 
other Uſes declared. and held a. good-Revocation, 
though the Fine of itſelf was no Indenture, and 
could not do; nor the Deed of Uſes did not paſs 


the Eſtate, but both together did. 2 Lev. 149. 
Albehie's Gale, and $74. #. Digg's Caſe. 
A. enfe four Perſoris to ſeveral Uſes, all F 


which Uſes were of his Blood, with a Proviſo, that 
if he paid 124. at any Time to the F coffees, the 
ſaid Ules te Ceaſe, and then to be to the Uſe of 


him and his Heirs: One of the Feoffees dies, he 
geclares by a new Deed that his 


{it 


was held a void Revocation, .one of the F coffees being dead; for it was 


but an Authorit . Sh 
of them fed, 


El. 856. pl. 21. 992 00. 4. fl. 32. Fee 


What was held to be 
no Revocation of a Will. 


- * = _ 
P SLED 3 [2 {. 
„ AF * 


gigen wo The 


ur to do um Act; fo that When any one 
Aithotity 88 anten ad mall not furvive. Cro. 


Erecut 
A Mill was made, ſigned and moon. by the G 
Teſtator, and afterwards there was a Revocation 
22 Part 25 the ſame Paper not ſigned: And 
y three Judges againſt one, held to be no Revoca- 
tion within the Statue of Frauds. 1 Leu. 86, 
3 Alto 


wy 


A Aifo if the Uſes had | - Revocation 
cone A been well „ 595 
oO OO. gan this fe, pe ew Ut 
and Affection ang the Conſide rati 7 a 1 the new raiſe u o +0 og 
ont of his 1 ſufficient vet = vizs Blood cation of Uſes, '- ” 
none but & qo yen F But . not covenant ee bart! 
1 1 commit It ſtand-ſeiſed, and he Keoffees ſhould be, raiſe them 
3 2 can mile, dete and te bathe any Fee fo ht 
he cannot out of i ower to revoke a nigga 3: - APES 5. ſo that 
A — ” zG it create 2 pet rin PP Sony wy 
See 10 Reg vocation, heth 4 Lev. 213, 214. vor be created Fee can- 
C 4 f . 86. 4. 2 — 8 er ſuffieient or no Power to den of 2 
A future Power may be. releaſed, for e ben Eee ke wy 
cannot be per e ſubſeque for it may be : 7 — Revoration. 
D A Man 7 rmed without an . ; although it be releaſed. et may 
a e covenants a land fed e 8 
Renuinder to bis — — to his Wife f Uſe o Ceed . 
Proviſo to revoke ughter in Tail, whe or Life, filed t to fland 
CS: theſe. Uſes by W, whareln js a ſriſed to Uſes, with 4 
as the Proviſa. wa Wite dies, 7 5 | riung,. and to limit new. TY and 
to the Uſe of required for \ Jointute fo another Wife, and by R | 
right Heirs : Fo one and + # 33 covenants 24 by ee ; 
hcatior) . ough tl * 5 PPD, AYES, 2 wh rn eiſe 
he dae = wal pod to Aifanl, J. - Say —.— his own 
\ enures to two to land feifed to other (hes e mea 
Fs 4 declare his Purp an 8 8 as n an In- 
8 raiſe a 3 in the 2 oy 
Wife, and the 12 h Uſe to. himſelf. denture The Deed TO 
of mew Uſe wh. t Heirs of 4. F N and E. | his vokes raifes nei gh re- 
oh NN 4. For his limitin OE PRION. 
98 Th: Lim 144. 6 Rep. = er to alter and 3 | A 
* ph DEW Uſes 1 good! wt e the former. 
Chance. R- 8 | e firſt Deed W chere the Limitati | 
H Note, AN decide any to rovoke. expres 159 bulb, a 
the Proviſo, 12 0 t Cireumſtances NEE 9 pk ower in che ft 
badly e eee mage n —— 
voin Will is no 8 Rap. 33 wi nCes — — 
N ion of a good Will. a 
| good Wall. Void Will is = 
no Re- | | 


* 


1 Uſes, ſee at oy ob Be, 1 vocation. 
4 W Man makes 1 2 s Caſe. I Rep. 15 4 new Revocation of 
3 Tnat if he md be o U a & 98 anon deu ban 
24 * | S W : * A 
VO 4 an Fee- ſimple or Fe ONNEYAnNce af the P N 70 Proviſo in a Deed 
y cation of the former Al TIS it ſhould 0 Re. ee that if he 17535 
I 3 8 Ir deri be © 
Fee; the Leliee atto y grants the R ate for Revocation of tus 
Revocation withi orned: This was held everſion in „e Takes 12 Ats. 
ithin the Proviſo. C to be a good Revothork 1 
N 110. Cro. Car S Reverſion ini N the 
5 472. pl. 6. a Revocation. Sei c Us 1S 


A Power 


* * , is : 4 
; *. ** . 7 * 1 oy * . 
1 1+ i Ny. 
* 2 1 * 
* « #F* 
TT, 


595 Revocation. „ E. 
A Power for Revocation of Uſes, and limiting of new, may be A 
done at one Time, by one Deed. 6 Rep. 33, 34. 10 Rep. 143, 144- 


3 Uſes and Powers in Contingency and Poſlibility B 
Pu» Boe he be * may, by the mutual Aſſent of the Parties, be — 


voke vooked. 10 Rep. 86. 5. | 
' Whether a Power ex- A. makes a Feoffment to the Uſe of himſelf for C 
ecured or not. Life, Remainder to B. in Tail, &c. with a Power 


e, of Rebötation, by Deed, ſealed before two Wit- 
neſles, or by Will, ſealed by one Witneſs: A. levies a Fine, and a 
Week after by Deed declares the Uſe to himſelf in Fee, whether the 
Power executed or extinguiſhed. Skin. 35, 52, 71. | 
Powers of Revocation favoured in Law. Skin. 27. D 
E. M. by Leaſe and Releaſe, ſettles the Lands in Queſtion to the E 
Ute of himſelf in Tail-Male, Remainder to S. M. in Tail-Male, Re- 
mainder to E. M. in Tail-Male, Remainder to E. M. and his Heirs, 
JE Power to revoke the Eſtate made to S. M. and 
un. do ſettle new Uſes the next Day, reciting, that he 
| had limited an Eſtate to &. M. and his Heirs 
Males; he revokes the fame, and limits it to S. M. and his Heirs 
Males, provided that he pay 1500 l. to his Executors; and if he fail 
thereof, that it ſhall be lawful for 4. and B. & c. to enter and raiſe 
the ſame out of the Rents, &c. E. M. dies, leaving Iſſue one Son 
who had a Daughter; S. M. dies without Iſſue: The Brother of S. M. 
brings his Ejectment; and upon a ſpecial Verdict in C. B. it was ad- 
judged for the Defendant, who was Daughter to the Son of E. M. and 
upon a Writ of Error in B. R. the Judgment was affirmed, though 
S. M. had not ſuch an Eſtate which was mentioned in the Revocation, 
the ſole Intent of S. M. being to charge it with 1500. and after this 
Charge let in, and then & M. ſhall have the ſame Eſtate again he had 


before. Skin. 324. 


Fine. The Power thereof where deſtroyed by levying F 
a Fine. Carthew 22. 
Will. A ſecond Will ſhall not revoke the firſt, if the G 
| ſecond is not a good Will in Law. 1bid. 80. 3 Salk. 
316. 


Revocations in Law. Sl Revocations by Act in Law, where the Power H 
| of Revocation was well purſued. Carthew 292. 

Revocation of a Wil. A Deviſe of Lands to JV. R. in Fee, afterwards I 

the Teſtator mortgaged the ſame Lands to R. R. in 
Fee; this is not a total Revocation of the Will, but only quoad the 
Lands in Mortgage, and the Deviſee ſhall have the Equity of Redemp- 
tion. 3 Salk. 315. | 


Of a Wilt Where the Revocation muſt be in Writing, ope- K 
rating as a Will, or declaring an Intent to revoke. 
| Ibid. 306. 
Fine and Deed. Clhere a Fine and Deed make a Revocation L 
| where one alone wou'd not, 1bid. 316. 
Revocation final. TUhere a Power of Revocation is once executed, M 


Lis final. lid. 


A 
SFM 


Rights and Right. 


A US o Right in general Signikicatſon in- A Right, what. 
F cludes not only a Right fo2 which a Mrit of | 
Right lies, but alſo any Title oz Claim, 
either by Fozce of a Condition, 02 the like; fo: 
the which no Aﬀton is given by Law, but only | 
an Entry. Co. Litt. 265. a. Where there can be Where no Remedy, 
preſumed to be no Remedy, there is no Right, 222" 
augh. 38. | 


There is recuperandi, Mdendi, Fus . The ſeveral Sorts of 
N habendi, . all, and . nn 2 oo” ** 


487. b. | 
C A Right cannot be transferred to another. 6 Rep, No transferring of 4 
7O. 4. Right. 


D Lands between the High- Water and Low-Water To whom Lands be- 
Mark belong to the Lord of the Manor next adjoin- iar the High-Warer 
ing, as Part of his Manor; and he can claim by Mak — 
Preſcription to have Wreck or Fiſhing there. 

E In a Writ of Right after Plea pleaded, and Where Judgment final 
Iſſue joined, or Demurrer, and Day given over, if TREES * — 
the Defendant makes Default, no Judgment final not. 
ſha!l be given, but the Petit Cape ſhall be awarded; |, Where a Perir Cape 
but a Default after Imparlance and before Plea „ 
pleaded, is qu2ſi a Departure in deſpight of Court, and therefore Judg- 
ment final ſhall be given. Cro. Face. 293. | 1 

F A Judgment final ſhall not be given, unleſs up- _ Where given upon a 
on a Departure in deſpight of the Court, upon a Con pn (VR 

Default; the ſame a Imparlance : But where "3 
Day is given to another Term, or to another Time 
certain, and then the Tenant makes Default, it 
{hall be otherwiſe. Cya. Fac. 293. 15 - 

here two Rights meet, the beſt is to be pre- Two Rights meet. 
ferred, Mod. Caſes in Law and Equity 23. | | 

H A Copyholder before Admiſſion has neither jus Copyholder. 
in re nor 4 ad rem, neither a Right of Poſſeſſion, 


nor a Right of Propriety. Pid. 353. 


Vol. Il 7 N | Riot. 


ö 
| 
| 
| 


Riot, what. 


Divers Perſons aſſem- 
ble in a peaceable Man- 
ner, and do ſome riotous 
AR, it is a riotous aſ- 
ſembling. 


Jot is where Thee (at the leaſt) oz moze A 
do ſome unlawful Ad; as to beat a Man. 
enter upon the Poſſeſſion ok another, 02 

ſuch like unlawful Matter. 


7 
© 


Ik divers Perſons do aſſemble together in a peace- Þ, 
able Manner, and after they are ſo aſſembled, * do 
act ſome riotous Act, this is a riotous aſſembling of 
them, although they did not aſſemble at the firſt in 


a riotous Manner, but peaceably. (Hill. 24 Car. 


B. R.) For the riotous Act ſhall have Relation to their aſſembling to- 


gether, ſo far as to conſtrue it to be with a riotous Intent, although it 
doth not appear ſo at the firſt; for the Intentions of Parties are beſt in- 


terpreted by their Actions. 


There muſt be three 
Perſons to make it a 
A 


How and in what 
Manner Rioters ſhall be 
puniſhed, 

2 9. 5. cap. 8. 
19 . 7. cap. 13. 
1; V. 5. cap. 7. 


Stat. 1 Geo, | „. 


concerning Riots, &c. 
Any Perſons io the 
Number of Twelve un- 
lawfully aſfembled, and 
being commanded to de- 
part, if they continue 
together by the Space of 
an Hour after, ſhall be 
guilty of Felony with- 
our Benefit of Clergy. 


Two Perſons alone cannot make a Riot, but C 
there muſt be three Perſons t r at the leaſt to 
make a Riot. (22 Car. B. R.) But two Perſons may 
make a Conſpiracy, as well as a greater Number. 
pow and in what Manner Riots and unlawful D 
Aſſemblies ſhall be proſecuted, and Rioters puniſh'd 
by Fine and Impriſonment. See the Statute of 
2 H. 5. cap. 8. and alſo the Stat. of 19 H. 7. cap. 13. 


By an Act made 1 Georgii, cap. 5. entituled, An E. 
Act for preventing Tumulte, and for the more ſpeed 
and effettual puniſhing the Rioters, it is enacted, 
That if any Perſons to the Number of Twelve, be- 
ing unlawfully aſſembled, after the 31ft of Fly 
1715, and required by one or more 2 or by 
the Sheriff, &c. of the County, or by the Mayor, 
&*c. of any City, &c. by Proclamation in the King's 
Name, to diſperſe themſelves, and depart to their 


Habitations, ſhall riotouſly continue together by the ſpace of an Hour 


after ſuch Command, then ſuch continuing together thall be adjudged 


Felony without Benefit of Clergy. 


How the Juſtice, &7c. 
muſt make Proclama- 
tion. 

: > ? *%. 


The 1 c. ſhall among the Rioters, or as F 
near as he can ſafely come, command Silence, and 
then ſhall openly make Proclamation in the follow- 
ing Words, or in Words to the like Effect. 


2 Der 


— 


Riof. 599 
cc Pur Sovereign Lord the King chargeth and n 
A « commandeth all Perſons, being bled, im- W hand 
* mediately to diſperſe themſelves, and peaceably yx 
« depart to their Habitations, or to their lawful Buſineſs,, upon the 
<« Pains contained in the Act made in the firſt Year of King George, for 
preventing Tumults and riotous Aſſemblies. God fave the King. 


B And every Juſtice, ec. within his Limits, on Juſtice, &c. to reſort 
Notice of ſuch unlawful Aſſembly, is to reſort to Sir, ers make 
the Place, and there make Proclamation.” _ 

C © If ſuch Rioters, after Proclamation made, ſhall _ Such Rioters to be 
not diſperſe themſelves within one Hour, then the — * 
Juſtice, Sheriff, ec. and their Aſſiſtants, may ſeiſe : 

ſuch Perſons, and carry them before a Juſtice of the Peace, in order to 
their 7 proceeded againſt according to Law: And if they are kill'd 
And if ſuch Rioters be kill'd or hurt, the Juſtice, or hurt, the Juſtice; Ec. 
Gc. ſhall be indemnified. - to be indemnified. 

D Ik any ſuch Perſons ſhall unlawfully demoliſh Such Perſons pulling 


or pull down any Church or Chapel, or any Build- 22 kr) Fe- 


ing for Religious Worſhip, certified and regiſtred lony without Benefit of 
according to the Act of 2 VJ. & M. or any Dwel- Clergy. 
ling-Houſe, Barn, e*c. it ſhall be adjudged Felony 
without Benefit of Clergy. WIE . 

E Ik any Perſon ſhall with Force oppoſe or hurt Lake Puniſhment for 
any Perſon that ſhall begin to proclaim, whereby __ 3 men 
ſuch Proclamation ſhall not be made, they ſhall be 


adjudged py of Felony without Benefit of Cler- 


. Or who continue ſo 
And all Perſons fo unlawfully aſſembled, to gebied after fuch Hin. 
the Number of Twelve, to whom Proclamation dance. 


ought to be made, if the ſame had not been hin- . 


dred, ſhall, if wy continue together an Hour after ſuch Let or Hin- 
drance, knowing thereof, be guilty of Felony without Clergy. 
Ik after 31 July 1715, any Church, Chapel, &c. | 


ſhall be demoliſhed wholly. or in Part, and be out * an 


of any City or Town, that is either a County of ſhall be repaired. 
- itſelf, or not within any Hundred, then the * ;, 
dred ſhall yield Damages to the Perſon injured, recoverable in an 
Court at Weſtminſter, againſt any two or more of the Inhabitants ſuch 
Action for Damages to any Church, &c. to be in the Name of the 
Rector, Oc. in Truſt, and the Damages ſhall be levied on the Inhabi- 
. tants, as by the Act of 27 Elig. If ſuch Church, &c. ſhall be in any 
City or Town, that is either a County of itſelf, or is not within an 
Hundred, then ſuch Damages ſhall be recovered againſt fuch City in 
Manner aforeſaid. 
G This Act ſhall be openly read at every Quarter- _ AR to_ be read at 


Seſlions, and at every Leet or Law-Day. 38 + Seſſions and 


All 


| Proſecution to be in 
4 Year, 


What neceſſary to 
make a Riot. 


What no Riot. 


What may be a Riot. 
How many to make a 
Riot. 134: 


Whether the Sheriff 
to be pgeſent.. 


Conviction, 


Indictment. 


Alt N 
All Proſecutions on this Act ſhall be commenced A 
in twelve Months after the Offence committed. 
Both an unlawful Aſſembly and an unlawful B 


Act done, are neceſſary to make a Riot. Vide 


Salk. 594. 3 
Ergo, If three or more aſſemble lawfully, tho C 


they quarrel and fall upon one of their Company, 
tis no Riot. Salk. 595. | 2 
pet in that Caſe if they fall upon a Stranger, D 
tis a Riot, but in thoſe only who concur. id. 
Upon an Indictment for a Riot and an Aſſault, E 
an Acquittal of the Riot is alſo an Acquittal of the 
Aflault. Jhid. 593 a | 
To an Inquiſition of a Riot upon View, the She- F 
riff muſt be Party. Vid. 3 Salk. 317. Z 
But If the Rioters diſperſe before the View, the G 
Juſtices may make the Inquiſition without him. id. 
And ſuch Inquifition * two Juſtices, Capt” pro H 
Domino Rege is well, and need not be pro Domino 
Rege & corpore com. Ibid. 
Pet all Inquiſitions by Grand Juries, are to be I 
pro corpore com”, as well as pro Domino Rege. Ibid. 
Juſtices not inquiring within the Month, are K 
puniſhable, yet they may inquire after. Bid. 
Ik ſeveral make a Riot, and a Man is killed, L 
they are all Principals in the Murder, Salt. 334, 


335. 


Where upon a lawful Meeting Acts of Violence M 
enſue, this may be a Riot. Skin. 119. 

There muſt be more than two to make a Riot, N 
yet one only may be indicted. Comberb. 19. 

The Sheriff need not be preſent at the Inquiſi- O 
tion of a Riot, except it be on his own View, and 
the Inquiſition good, - tho? after the Month. Com- 
berb. 423. Carthew 383. 

How a Conviction thereof is to be made, either P 
on the View or Inquiſition. Comberb. 173. 

An Indictment againſt V. R. cum multis aliis, is Q 
good. 3 Salk. 317. | 


Felony. 


Robbery, See Hue and Cry, 


Sunday. 


Rolls, 
2 


Olls are Parch 1155 all the 
Pleadings, e to.” Acts of Rolls, what, 
Courts, are fain9entted ane dled with 
the pꝛoper Offices, ans then they berome 
Reco2ds of the Court. 


B Ika Writ of Error be brought to reverſd a Judg- How the Roll to be 
ment, it is neceſſary to mark the Roll, with the — of * N 
Word Error in the Margin, that thereby the At- verſe a *— 
torney on the other Side may, if he looks upon . 
the Roll, ſee that there is a Writ of Error brought and alloued; and 
if he after Sight of the Roll, or Notice of the Allowance of the Writ 
of Error, dotſt proceed to take out Execution upon the judgment, tlie 
Execution will be ſet aſide. (Mech. 1649. B. S.) And a Superſedeas. 
quia improvide emannvit ſhall iſſue forth; becauſe upon the Allowance | 
of the Writ of Error, and Notice thereof given to the Attorney, the 
Hands of the Court where the Judgment was given, were forecloled” 
from proceeding any farther; and ſo it was improvidently done for 
oo to grant out Execution after the Writ of Error brought and al- 
owed. | 5 
C Onꝛdered, That no Rolls of the precedent Term No Rolls of a prece- 
ſhall' be received into the Office after the Eſſoin- Sised after fall be we 
Day of the ſubſequent Term, without a Rule of Day of the ſubſequent 
Court for that Purpoſe. Mich. 9 V. B. R. % TI CRAP 
D By a Rule made by the Court of King's Bench in Michaelmas Term. 
1705, it is ordered, That every Attorney ſhall bring in his Rolls into 
the Office fairly engroſſed, in a good full Court-Hand, by the Times 
limited by former Rules; (that is to ſay) the Rolls of Trinity, Michael- 
mas and Hillary Terms, before the Eſſoin-Day of every ſubſequent 
Term: And the Rolls of Eaſter Term, before the firſt Day-of Pinity 
Term: And that no Attorney at large, or any other | 
Perſon, ſhall take any Numbers, or file any Rolls, , V9 fo take Numbers 


but the Clerks of the Chief Clerks of this Court * 


: 


onl 2 F | 
E Ulhere Rolls may be amended, and where not. Where Rolls are a- 
See in Titles Amendment and Jeofails, 3 
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Wau: Bales of Coutt are, fee in cute Order. 1 I A 


rel he deter of - 
utes made by Conſen t 


0 * ot 


It. a, Rule of Court be made betwixt Parties by B 

"ew Conſent,. although the Court would not have 
made ſuch Rule without their Conſent, yet if either 

Party-refuſe to obey ſuch a Rule made, the Court 


will upon Motion grant an Attachment againſt the Party that diſobe 


the Rule, for the other Party if he deſires it; for this diſobeying 
with the Court, and a Contempt to the — — th 


thereof, to which by their Conſent they ſubmitted themſelves : This 
was in a Caſe: between Mizldleron Plaintiff, and Sir John Lenthal Defen- 
dant, upon a Rule made by their Conſents, that Sir John Lenthal 


ſhould ſeal a Releaſe of Errors upon a Judgment, Hill. 1655. Fan. 23. 


Rule is a triffing 


B. S. * 1 


1 


If no Defence be made 


to a Motion for 4 Rule, 
the Counſel that moved, 


if he do not like the 


Rule, may ſtrike the 


Minutes out of the 


Clerk's Paper. 


The Court vill not 
make a Rule for that 
which is done by the 
Courſe of the Court, 


bie and * 


have made ſuch a Rule, they will vacate it. (Mic 

22 Car. B. R.) For the Court is not to be troubled with needleſs Mo- 
tions, and to do impertinent and uſeleſs Things; for this is not for 
the Honour of the Court, and it doth put the Client to needleſs Trou- 


Where Counſel moves for a Rule where there is e 
no Defence made, and when the Rule comes to be 


drawn up, he doth not like the Minutes taken, he 
may, before the Rule-drawn up and entred, come 
to the Clerk of the Rules and ſtrike the Minutes 
out of his Paper, and take nothing by his Motion. 


The Court will not make a Rule for a Thing D 
which may be done by. the: ordinary Courſe of the 
Court; and if the Court. be. informed that they 


The 


Jie Attorne 8 are dd to obſet e. the Ryles Attocneys muſt ob: 
4. e Court, 955 if they ſhould 1770 her At- the utes of the 5 | 
4555 dc not know. What to N in their | 


Clients Cauſes nor the Judges“ w 9 judge of the, DET or Ille. 


gäality of the b en in Cauſes. ” Mich. 22 Car. B. R.) F or to pro- 
808 in 3 Te N a Rule, is to walk in the dark, and tends 

bring Thins Confuſion ,, 5 and it is a rt to the Court, to 
" ber the. 15 2; 1 4 

B © The Plaintiff and Defendant are bo 1 bound at * Plaintiff and Deſen- | 
their Peril to take Notice of the Rules made in — r 
Court touching the Cauſe depending between them. made in the Caule be: 
8 22 G. N. R.) Except Part of the Rule be, teen them. 

at one Party fall give Notice to the other of the | 

| Rule made againſt him, and then they are not- bound to take Notice 
of them without Notice given of them. 

C The Court ought not to give a Rule to any pri- me Court ought not 
foner in the King's Bench Pr iſon, to go at large, . . W 
except ſuch. a Priſoner have Suits in Law of his ba Suits depending. 
own depending at the Time of the Rule made. 

„La 23 Car. B. R.) And in ſuch a Caſe it is uſual to give him 
ave ſo far as to ſolicit his own Cauſes. Fi 
It there be divers Rules of Court made in a In Motions the laft 

D and one of the Parties intends to move the — 3 l Cauſe 

Court upon a Rule formerly made, he muſt ſhew p 

the laſt Rule made in the Cauſe. (Paſch. 23 Car. B. R.) For elſe the 

Court cannot underſtand how far the Cauſe, hath been proceeded in, 

nor how it ſtands in Court. 

E The Court will make ſuch a Rule by the Con- The Court will make 
ſent of both the Parties, which, — their Con- pine. * i e 
ſent they would not have made. (Paſch. 23 Car, would not have made 
B. R.) For, Conſenſus Ee tollit errorem; and Without it. 


_— Party hath Cau e to ompliin, for volenti 


non fi 3 e 
F The E Co urt will not make a Da Rule for a Pri- No Day- Rule for 4 
ſoner that is not impriſoned in he King's Bench 3 9 1 
Priſon. (Paſch. 23 Car. B. R.). For that only is the 1 
Priſon which properly belongs to, this Court, and which this Court 
ens Juriſdiction over, and Conuſance of the Cauſes of the Priſoners 
there. 

G any Priſoner in the King 's Bench Priſon. may When x a Priſoner in 
have a Rule of Court every Day the Court ſits, to ine Xin * 5% Kay 4 
go at large, if ſuch Priſoner hath Buſineſs in Lay. tuch Rules extend to. 
of his own to follow ;;, but ſuch Ryles 1 only ex- 
tend to give him Leave to go and Jo inſtruct his Cpunſel, and not for 
him to go elſewhere at his Pleaſure, or to lie one Night out of the 
. Frifon. (Paſch. 23 Car. B. R.). Though under colour of ſuch Rules the 
Priſoners do too often go at large upon other Occaſions than their Rules 

2 give Warrant for. See poſtea, 


TI Rules 


box ; Rites. 3 | 
hen Rules. of on _ Kt Lhe nd ed 9 wo 
0 erpreted. *and i i 

to be interpret TT i 


Be Cos B. R.) Für Vent wich 15 c 50 
become Snares th nter. and Hot Rules to order che Pr 
the Clients. "ar Is 


| Prottionotaries-of * % 
| Prothongtariesof c.. 4; a to RE 2 + 5 5 4 


will not make a Certifi- 
cate of their Proceedipgs ook and Practice there, withogt Riile bf es 


rhere e Court t6/en 9 do Tos 24 Car. B. 
3 But His Go: q 2 Bole 'made are i 


ings; 


o ax a a Nef ON! be ien hls it ot Ind 
If a Rule 1 ame up and entered before the 8 880 5 


Ter, de Cc Ax. ill fame Teri i it is an 1 5 Me, Wi 25 
not draw it up after- not draw Ft uf -afterw 9 

1 n and. all N. order : Ob 81 ah. 1 

If Writings be brought Fh 165 n Thief if Toktics uf Writing 


into Court by Rule, the be broy ght 585 Ste urt by Rule of Court, 1855 
Cammin mew 2 Motion the Court will ke Rute to d 


— 2 them" EN if here de Octafion fot them; but 3 


1 in by "hy lr of the Parties f 1 
private, the Court will Sf as 


It a Rule of the 
Court, or a Cauſe depending in the Cour between Ns he Parties, the 
Court is not poſſeſſed af of On, de 
| I a Priſoner have a Day Rule to permit him to E. 
A \Prifor may n b $0 NN Ke he _— Tk by Virtue thereof to 
irtue of 'a Day Kul? go pt it be in Caſe where he 
Sw Af- Sth * his B lets i in [Lav then depending in 
852 Court. Mich: 165 1. B. S. 12 Nov. 
If the Court makes a It the Court does make a Rule which Was F 


Rule upon an Affidavit, 
1 — grounded upon an Affidavit, he that will move 


;nuit bring Copies of the the Court againſt this Rok, muſt bring into Court 
Aftidavits. 2 Copy of the Affidavit and Rule thereupon made, 
that the Affidavit may be read in Court, to ' 
the Court ih Mind for what Reaſons they made the Rule, and wh 
ther there be ſtronger Reaſons tor the vacating of it, than there was 
for the making of it, or not. 
A Rule made in a Judge's Chamber by Confent G 
6 ner Judge * of the Attorneys on both Sides, under their Hands, 
ent at a Judge's Cham 
ber ſhall Ve made a Rule muſt have a Judge's Hand to it, and be entred in 
af Court. the Office with the Clerk of the Rules, or elle it is 
of no Force to ground a Motion upon : For by 4 
the Entry of it in the Office, it becomes a Rule of the Court, | , 
2 


Sale 


n n became indebted to he King by N 
nd, and ſold a Leaſe which he had for by Bond The King 1 Devens 
a valuable Conſideration : The Sale binds 41 41 


ſhall bind the King, if 


becauſe it was but a Chattel; and a Sale there be 0A 
= 158 after Judgment, but not after Execution, * * 
is good. 8 Rep. 171. 4. 6. Mole 
B The King's Debtors ſhall not be in a worſe Con- Taaytor and Felon 
dition than a Felon or Traytor, who may, after may fel|Goods for'Suſte- 
the Felony and Treaſon, before Conviction, ſell, nee tif Conviction. 
bona fide, for his Suſtenance. 8 Rep. . 4. b. 


Satisfaition. 


Atisfation is either the giving of a Recom- 1 
. 8 pence fo2 an Injury done, 02 elſe where a don, ve. 


Judgment is had againſt a Perſon who 
pays the Money upon it, the Plaintiff then gives a Tarrant dl 


refed to an Attoznep, to acknowledge Satiskaction fo2 him upon 
the Record of his „ 
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606 Satisfaction. 
Satisfaction pleaded of GSatigfattion pleaded to an Obligation which ap- A 


_ r => pears to be of a Thing which was performed be- 


_ fore. the Date of the Obligation, is not good. 
Bond. is not gd (Mich. 22 Car. B. R.) For the Obligation which 


creates the Duty, ſhall not be intended to be dated after the enſealing 
and Delivery o it; and ſo ſuch Satisfaction can no 1 * anſwer the 
Duty created bye hi.. 

. e are © beipald V en Executor by B 


pay Money by Virtue vu of a Decree in Chancery, are not to be ſa- 
of a Decree in Chancery, tisfied by the Executor before a Debt due upon an 
1 Obligation made by the Teſtator, and grown due 
Teſtator®s, and grown after” woe” of 1 By Rolle Ch. Juſtice, 
due alter his Death. (Trin. 23 575 ra Bebe due by Law is to 
be preferred before a Debt SN ctee in Equi 


12 

WW « thaw Whether iven by the Teſtator, or a C 
given by a Teſtator, or Covenant entred ty him 3 in his Life-time, and 

a Covenant broken — broken in the Time of the Executor, ſhall be firſt 


his Life-time, ſhall be 

eſt fals ſatisfied, (Trin. 22 Car. H. R.) Quere, In Eeles and 

EIT 

bt held milch vous 1 . en 
Laid lla £2 e abe Satisfaction upon D 


| — 128858 2 in Jo is Guardia 
knov rer ee in. fbr a N Which as nen 0 th recovetch - 
fant. for the Infant. (Trin. 23 Cur. B. or it is Rea- 


fon chat he that hath Power given him to recover 
a Debt for the Infant, ſhould have alſo Power to difcharge' the Part 
of whom it is recovered, when he hath received it of him, and he is 
accountable to the Infant for- er Tad for him. = 
A Releaſe of a Judgment was ſhewn in Court, E 
Phimift fo cer and prayed by Counſel, That the Plaintiff ſhould 
why be dd xc- -ſhew Cauſe why he ſhould not, at the Defendant's 
— dagen Charges, acknowledge Satisfaction upon the Record 
pon a Releaſe by him 

given. of the Judgment, which was — it being for 

To ge the Trolle 2 mall Sum, and to fave the Trouble and Charge 
and Charge of an Audita of an Audita Querela, or of a Sci. Fa. ad _— 
Querela, &c. dum vel dedicentum ftriptum. 6 M. G. M. B 


Where the Defendant 5 | - 
8 The ancient Courſe of this Court was, That if F 
ing Cas the Defendant will make Satisfaction for that which 
de z ſued for, to the Intent that the Court m 
cauſe the Plaintiff to ceaſe his Proſecution, and may receive the Satife 
m2" faction offered; that the Defendant ſhould come 
7 Before Plea. into Court before he Pleads, and tender preſent 
Satisfaction, or elſe the Court would not receive 
this Tender, nor order any Thing i in it. (Hill. 1650. B. S.) But now 
if the Defendant doth offer Satisfaction after he has pleaded, and give 
a Reaſon to the Court why he did not do it before Plea pleaded, the 
Court will not utterly reje& it, but will refer it to the 2 to 
2 end 


Scandalam Magnatun. 507 


end the Matter, the Defendant making full Satisfaction for the Prin- 
cipal Money, and for Coſts and Damages ſuffered and expended by the 
Plaintiff in the Suit. But ſee now the Clauſe in the 

Statute of 4 & 5 Anne, For the Amendment of the 4%z 5 Fiinz, | 


Law, to HA Purpoſe. 
A Th he Defendants cannot make 2 Fah of 5 Defendant cannot make 


in Satisfaction _ a rag #4 eſp Tender of Amends 
may for an invgl 
of any Right to the 1 Dok is i by [Bice may. 


r a voluntary Treſpaſs, 
tute of 21 Fac cap. 15. fa. 5. For in Caſe of a 21 Jac. c. 15. ſeft, 5. 


t for an involuntaty 
voluntary Treſpaſs, he acts that which in his own Knowledge is a 


Breach of the Law ; . Nat in e er O the Law is broken without 
his Knowledge. we 


WW + © % - — 8 


| Girls Me is an ation * by Scandalum Magnatum. 


n Noh i tam, &c. upon the Sta - . . 
tue of 12 R : * e 


2, cap. 11. 2K 2. cap. 3. 
2 ' The Statute of n Magnation is 4 gene- The Statute of Sab. 
ral Law, of which the Court is to take Notice. n Magfatun is 4 
4 Rep. 12. 6. 13. 3 
Do C e Defendant may 3 in a Scandalum Mag- The Defendant may 
12% ag forth the Special Baer 4 M ba 
E Zet an Action brought upon this Statute, and Directi i 
ſeveral Objections to the — upon a Mo- an Aion upon E 
tion to arreſt Judgment, with the Anſwers to them, ute 
and Jadgment for the Thi Cro. Car. 135. 
pl. 10. 136. 
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not be Execution ſued out upon the Judgment againſt him; and ik 
he can ſhew no Cauſe, then there is Judgment, Quod habeat 


Executionem, ON 1 
= And this {Urit lies againſt Ball to an Aﬀion, B 
- Againſt Bail, and if upon the Sci. Feci oz two Nichils returned 
| the Bail do not appear, Judgment will be en- 
tred againſt them. 


The Writ of Sci. Ban. This Writ was not at the Common Law, but 
g F.. cap. 45. given by the Statute of Weſtm. 2. cap. 45. in per- | 
{onal Actions, where Debt or Damages were reco- 4 | 
vered : And before this Writ, if the Plaintift had not ſued out his J 
Execution in a Year and a Day after his Judgment, he had no Reme- 
dy, but only a new Action of Debt upon his Judgment; but now he 
hath his Liberty to bring either a Sci. Fa. or Action of Debt as he 
pleaſeth. See 2 Inſt. 469. | 5 
N Tf the Plaintiff takes Execution within the D 
+ An Execution en Year, and it is not ſerved, yet he may continue 
may be continued till the ſame upon the Roll from Term to Term till 


ſerved. it is ſerved, and need not ſue out any Sci. Fa. 
2 Inſt. 471. 
2 A Sei. 


A 


B 


j 


D 


E 


F 


G 


— _. Seire Facias; 60g 

A Sci. Fa. ought to be as ſhort as poſſible, be- ut be as mort s 
cauſe it is the Nature of Writs to ſet forth Things e. 47 
very briefly, and a Writ is therefore called a Brie· ff,, 
from the Latin Word breve, which ſignifies ſhort or compendious. 
(Mich. 21 Car. B. R.) And a Sci. Fa. is in tlie Nature of an Original 
Writ. . 1 1 

A Sci. Fa. to repeal a Patent, muſt be brought How to bring a Si. E. 
where the Record is, which is in Chancery, and to repeal a Patent, 
there muſt be two Sci. Fa. ſued out of the Pett?r 
bag directed to the Sheriff of Middleſex, and the Sheriff of Middleſex 
muſt by a Letter under the Seal of his Office, ſend Notice to the Cor- 
poration or Perſon whoſe Concern the Patent is, that there is a Sci. 
Fa. ſued out returnable at ſuch a Time, and remaining with him, for 
the Revocation of ſuch a Patent, and that unleſs they take care to 
_ thereunto, there will be Judgment againſt it by Default ; and 
this Letter muſt be delivered to the Corporation or Perfon intereſted in 
ſuch Patent by ſome Perſon who can make Oath thereof. See Dalton 
of Sheriffs 8 | 5 

Sci. Fa. againſt the Tertenants of the Conuſee Againſt Tertenants, 
of a Recognizance in Chancery, ought to be againſt nut be agatuit all of 
all of them. 2 Saund. 23. | 9 
Foz what Proceedings are regular in Point of How to proceed when 
Practice in ſuch a Recognizance, where ſome of ſome demur, and others 
them demur, and others plead to the Iſſue. Il. 23, FT e us 
24, 25. | , q : | 

Ik upon a Sci. Fu. upon a Recognizance in the „., . on a Recogn- 
Chancery, the Record be tranſmitted into B. R. cord tranſinitted 0B. K. 
to try the Iſſue, and the Plaintiff is nonſuit 3 he to try the Iſſue: Plain- 


s „ tiff is nonſuit, he may 
may well bring a new Sci. Fa. in B. R. upon the he i neu i. Eu. in 
Record there. Id. 27. | * B. R. 


Where in a Sci. Fa. to have Reſtitution to Lands Where in a Sei. F.. 
tended upon an Elegit, and that the Defendant Lands, ard thar ths 
ET | pon Eg? p:" E ; it Lands, ard that ths 
recuperet reſidunm debit” & dampn* not levied, it Defendant ſhould re- 
ſhall be ſufficient for the Plaintiff to ſay, that he geiſe the dus, Ge. 
25 f : all be ſufficient for 

was ready to pay the ſaid Reſidue, without tend- Plaintiff to ſay he was 


ring of it in Court, 14. 72, 8 to pay the Reſi- 
- QUE, 1 ; 
It was ſaid by Glyn, Chief Juſtice, in the Caſe & Fa. not made up 


betwixt Newton and Baſpoole, Trin. 1657. That a . Record is not 
Sci. Fa. which is taken out upon a Judgment which 8. 

is only ſigned in the Office, and not made up upon Record, is not 
good; but the Record of the Judgment ought firſt to be made up, and 
then a Sci. Fa. to be taken out; for before that there is no Record to 
warrant the Sci. Fa. 


H A Sei. Fa. to revive a Judgment ought not to be The Record muſt be 


granted, if the Record be not in the Court where Er. 1. Cour? where Set. 


the Sci. Fa. was moved for. (Trin. 24 Car. B. R.) 
Vol. II. 70 For 


610 Dcire 1 F acias. 
For the Record is the Warrant for the Sci. Fa. and if there be no ſuch 
Judgment, there is no Ground to move for it. "ns 
1 A Sci. Fa. ought to be directed into the County A 
4 n where the original Action was brought, upon 
Original was brought. which the Judgment to be revived by the Sci. Fa. 
was obtained. ( Trin. 1650. B. S. 23 Car. B. R.) 
For it ſhall be intended that the Party againſt whom the Judgment 


was obtained doth inhabit {till in that County. 
A Sci. Fa. ad audiendum Errores is not well B 


Where a Sci. Fa, to brought before the Record of the Judgment be cer- 
hear Errors is not well tiſied into the Court, to reverſe which the Writ of 
? Error was brought, and Errors aſſigned thereupon. 
(21 Car. B. R.) For there is no Record in Court to warrant the granting 
of it, before the Record of the Judgment is certified, and Errors there- 


upon aſſigned. EX 
There muſt be fifteen Days between the Teſte C 
Muſt be fifteen Days and Return of every Sci. Fa. ad audiendum Errores 
Nassen the , % upon a Writ of Error returnable in the King's 
audiendum Errores, Bench; and if upon a Sci. Fa. or two Nichils re- 
turned, the Defendant in the Errors doth not ap- 
pear, it is not with him as it is in the Caſe of a Sci. Fa. quare execu- 
tionem non ; but then the Cauſe muſt be ſet down to be heard by the 
Court, and the Plaintiff in the Errors ſhall he heard thereunto ex parte. 
The Defendant might, if he thought fit, have appeared, but fince he 


did not, the Court will proceed thereupon. 
There need not be fourteen Days between the D 


Need not be fou | 
Days berween Ife and Teſte and the Return of a Sci. Fa. upon a Recogni- 
Return of Sci. Fa, on a zance. 1 Luttw. 26. 

Recognizance. 


23̃ Sei. Fa. upon a Recognizance was Quare, ec. E 
W ty g = Sel in forma pred. recognit” ſecund. formam recuperationis 
| pred. Theſe Words are repugnant and void. Vid. 
How to bring a Si. Ik a Sci. Fa. be brought againſt Bail upon a Re- F 
Fa. againſt Bail on a cognizance in a Writ of Error generally, without 
x > on a Writ expreſſing the Action or the Condition of the Re- 
a cognizance, there the Sci. Fa. muſt be returnable 
on a general Return ubicung; But if the Action and 
the Condition of the Recognizance be ſet forth in the Sci. Fa. and ap- 
pears to be by Bill, then the Sci. Fa. muſt be returnable at a Day cer- 
tain in Court. Per Magiſtr. Liveſay & al. Gc. Paſch. 21 Car. 2. 
In a Sci. Fa. brought upon a Judgment given in G 


Sci. Fa. on a Judgment : ; 
in C. B. ruſt . the the Common Pleas, it is neceſſary to ſhew before 


Name of the Ch. Juſtice what Chief Juſtice by Name, viz. A. B. G. Socits 
| before whom Judgment ſuis, the Judgment was given; but it is not ne- 

* ceſſary to do it in a Sci. Fa. upon a Judgment 
given in this Court. (23 Car. B. R.) Becauſe the Proceedings are in 
the Common Pleas coram the Chief Juſtice & Socizs ſiis, but in the 


King's Bench they are coram Domino Rege. 


3 | here 


- o 7 A 
n 
Nn 


A here either Plaintiff or Defendant, or one of 


Scire Faeias; 


the Plaintiffs, or one of the Defendants, die, there 
cannot be any Execution ſued out upon the Judg- 
ment until a Sci. Fa. ſued out, and Judgment there- 
upon ; becauſe there muſt be a new Judgment up- 
on the Sci. Fa. to warrant the Execution, that be- 
ing difterent from the old Judgment. 


B There muſt be eight Days excluſive between 


the Teſte and Return of each Sci. Fa. againſt Bail, 
and not one, four or five Days, and the other 
twelve, ec. Per Magiſtr. Liveſay, & a &c. Paſch. 
21 Car. 2. | 


C Ado there muſt be eight Days excluſive betwixt 


the Teſte and Return of every Ca. Se. to warrant a 
Sci. Fa. againſt Bail, and the Capias ought to be de- 
livered to the Sheriff four Days before the Return 
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If ether of the Par- 

ties die, Execution can- 

not be ſued our, till a 

$i, Fa. and judgment 
upon it. 


Muſt be efglit Days 
between the Teſte and 
Return of each Sci. Fu. 
againit Ball. 


Likewiſe berween the 
Teſte and Return ofevery 
Ca. Sa. io warrant S7. 
Fa. againſt Bail. 


be out. Paſch. 21 Car. 2. Per Magiſtrum Liveſay &- 47, &c. 
D Heirs, Executors or Adminiſtrators, although 


they are Privies, yet they ſhall not have Execution, 
but are put to their Sci. Fa. | 


E But where there is a Judgment in the Common 


Bench removed by Error in the King's; there, 
when the Judgment is affirmed, there may be an 


Heirs, Executors and 
Adminittrators, inuit 
bring their Sci. Fu. 


There need be no S. 
Fa. upon a Judgment 


affirmed. 


Execution within a Year and a Day after the Affirmation? without a 
Sci. Fa. though the Judgment were recovered ſeven Years before in 


G B. 2 1 271. | 


F A Sci. Fa. ought to be brought in the ſame 


County where the Action is laid, for it muſt always 
purſue the firſt Action. Cyo. Fac. 331. pl. 13. 


G An Original was in London, and Declaration in 


Middleſex, it is good againſt the Party, but the 
Bail is difeharged, and not liable to a Sci. Fa. 
3 Lev. 235, 245. 


H No Sci. Fa. lies againſt the Bail, until a Non eft 


1 


Grace, not of Neceſſity; ſo that the 


inventns be returned upon a Ca. Sa. againſt the 
Principal, and the Writ filed. Lutw. 1273. 

To a Sci. Fa. againſt the Bail the Defendant 
pleads, That the Principal was dead before the 
Sei. Fa. brought, and ſays not when he died, nor 
that he lied before the Ca. Sa. ſued out againſt 


Sci. Fa. muſt be brought 
in the County where the 
Action is laid. 


An Original in London, 
and a Declaration in 
Middleſer; it is good 
againſt the Party, but 
the Bail are diſcharged. 


No Si Ei. lies againſt 
the Bail till a Ca. $4. re- 
turned and filed. 


Death of the Party 
pleaded, and ſays not 
when ; nor before the 
Ca. Sa. ſued out. 


him; and for theſe Reaſons it is naught. Cro. Fac. 97. pl. 26. 165. pl. 2. 
K @Qpon a Non eſt inventus returned upon the Ca. 


Sa. the Recognizance is forfeited, becauſe there 
was a Default in the Party; and though it is uſual 
to render the Body upon the Sci. Fa. yet that is of 


He muſt be pleaded 
to be dead before the 
Ca. Sa. returned. 


ath at the Time of the Sci. a. 


brought is not material, if he were alive when the Ca. Sa. was return- 


ed. Cro. Face 165. pl. 2. 


Sci. 
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Where a Sci. Fa. in 
Ejectment, and how after 
the Death of the Defen- 
dant. 


Where the Defendant 
1s ſummoned upon a Sci. 
Fa. and doth kot appear, 
he is perpetually barred. 


How a Sci. Fa. muſt be 
againit Bailupona Judg- 
ment aftirmed in the 
Exchequer-Chamber. 


Payment no Plea up- 
on a Sci. Fa, and why, 
4&5 Inn, 


Judgment againſt a 
Feme Sole, who takes 
Huſband, and a Sci. Fa. 
againſt Baron and Feme, 
and ſudgment. 


The Feme dies, and a 
Sci. Fa. againſt the Huſ- 
band, and good. 


Scire Facias, 

Sci. Fa. was ſued out upon a Judgment in Eject- A 
ment againſt the Party, who entred into the Lands. 
after the. Death of the Defendant in Ejectment. 
Lutw. 1267, 1268, And the Executors of the De- 
fendant in the Judgment. 3 Lev. 100. 

Where the Defendant is ſummoned upon a Sci. B 
Fa. and a Summons returned, and he doth not ap- 
pear, but lets Judgment go by Default, he is for 
ever barred. 1 Lev. 41, 42. Moor, Caſe 700. 

A Sci. Fa. againſt Bail upon a Writ of Error, C 
returnable in the Exchequer-Chamber, and Judg- 
ment affirmed, was quaſh'd, becauſe returnable up- 
on a Day certain, and not upon a Return-day. 

I Lev. 246. $ bite | 

Payment is no Plea to a Sci. Fa. upon a Judg- D 
ment, becauſe it is a Debt upon Record. 3 Lev. 
119, 120, But this is now altered by 4 & 5 Anne. 

A Judgment was recovered againſt a Feme Sole E 
who takes Huſband, and then a Sci. Fa. iſſued out 
againſt Baron and Feme upon that Judgment, and 
Judgment thereupon, Quod habeat Executionem, 
againſt Baron and Feme; then the Wife dies, and 
a Sci. Fa. iſſued againſt the Huſband, reciting all 
this Matter; and held that it was good, and the 


Huſband liable, becauſe there was a Judgment duly entred, Quod ha- 
beat Executionem, againſt him and his Wife; and being thereby be- 
come liable to ſatisfy the Judgment, he ſhall be always ſo until it be 
fatisfied. 1 W. & M. B. R. O Bryan and Ram's Caſe. 

Ki. Fi. cannot be One may have a Sei. Fa, to revive a Judgment; 
ſued out upon a Jud upon which no Execution hath been executed with- 
ment of ten Years tand- out any Motion, if it be but ſeven Years paſt ſince 
0g, WHO oe the Judgment was had: And if it be above ſeven 
Years, and under ten Years ſince the Judgment was had, a Sci. Fa. 
may be moved for at the Side-Bar to revive it; but if it be above ten 
Years ſince the Judgment was had, then a Sci. Fa. cannot be had with- 
out moving the Court, and a Rule for it; but the Court doth not uſe 
to deny it, if it be moved for. pos 

Where Bail is taken Bail taken by a Commiſſioner in the Country, 
in the Country, a Sci. à Sci. Fa, may be ſued out againſt them, either in 


Fa. may be ſued out i | 
e Middleſex, or the County where taken. Lutw. 


that County. 1287. 


How to plead to a oli to plead to a Sci. Fa. upon a Recognizance 


Sci. Fa. upon a Recog- ; | f 
nizance in the Comme, in the Common Pleas to proſecute a Writ of Error 


Pleas to proſecute a Writ with Effect. See Title Pleas. | 
of Error, pe: 2, | | 

How to ſue out a Sci. Fu. @Uhen a Writ of Error is brought returnable in 
Ras M ri non this Court, and the Record is brought in, the De- 
* fendant may thereupon ſue out à Sci. Fa. Quare 


Z Executionem 


Scire F acids, 61 N 


Executionem babere non deber, and an alias Sci. Fa. after that if there 
Be not a Sci. Feoi returned upon that firſt Writ, but there muſt be fif- 
teen Days between the Teſte and Return of each Sci. Fa. and if the 
Plaintiff in the Errors after a Sci. Feci, or two Nichils returned, doth 


not before the Rule for Judgment upon the Sci. Fu. 
is out, appear and aſſign Errors, or plead to the 
Sci. Fa. there will be Judgment againſt him there- 
upon, Quod habeat Executionem. But, Note, The 
Writ of Error depends ſtill until Judgment be af- 
firmed or reverſed, or the Plaintiff in the Errors is 


If Error be not _ 
ed; there will be Judg- 
ment, Quod habeat Fire- 
cu tioue . 

But the Writ of Exror 
is ſtill in being. 


nonſuited, which muſt be upon a Rule given 1 1 Secondary for him 


to aſſign his Errors upon Record by a certain 

and there ſhall be Coſts by the Statute of H. 7. See 
in Title Erro2s., 

A Sci. Fa. againſt the Bail, who plead Payment of 
the Money by the Principal before the ſuing out of 
the ſecond Sci. Fa. The Plaintiff replies, Non ſol- 


9. 7. 


How Payment is 10 
be pleaded by Bait upon 
a Ci. Fa. el 


vit G hoc paratus eſt verificare. The Defendant demurs, becauſe he 
doth not conclude to the Country. Curia. It is ill, becauſe he hath 
not pleaded Payment before the firſt Sci. Fa. ſued out, as the Writ 


requires. 
Sci. Fa. was brought againſt the Bail, who 
' Pleads a Writ of Error depending upon the Judg- 
ment, and prays Judgment if the Plaintiff ſhall be 
anſwered; and upon a Demurrer it was held to 
be an ill Plea, for that the Sci. Fa. is collateral to 


fo 


It is no Plea for the 
Bail to ſay, there is a 
Writ of Error depend- 
ing; but it is a good 
Plea to ſay, that there 
was no Ca. SS. 


| 
7 
Tz 
* 
0 
- 
4 
* 
8 
0 - 
1 £ 
WV 


the Judgment. 6W. &. M. B. R. But if there had 
not been a Ca. Sa. ſued out, and returned by the Sheriff Non eſt in- 
ventus, and filed before the Sci. Fa. had come to him, the Bail might 


have taken Advantage thereof; and if they had pleaded no Ca. Sa. 


returned and filed againſt the Principal, that had been a good Plea. 
C A Sci. Fa. was brought againſt Bail, and in the 1 
Sci. Fa. the Recognizance was mentioned to be, ferior Court it was Gli 
that the Principal ſhould anſwer ſuch Damages as in 49udicatur, and ill. 
hac parte, inſtead of ea parte adjudicarentur; and for 
this Reaſon the Court ſeemed to be of Opinion, that the Sci. Fa. was 
naught . but no Judgment was given, the Writ of Error being qua{t'd 
for a Fault which was in it. Burr and Atwood. Hill, 12W. B. R. 
D Note, The Teſte of the Alias Sci. Fa. muſt be When the Teſe of the 
the Day of the Return of the firſt. 3 Anne B. R. Alias to be. | 
It was made a general Rule by the Court, That No Ai, Sci. Fa. to 
no Alias Sci. Fa. ſhould be ſued out until after the be fued our till after the 
Return of the firſt Sci. Fa. Trin. 8 V. Tertii Regis ds be: Sam 194g 
in B. R. | 
F It hath been uſed of late to make out a Fi. Fa, Ho to fue our a Sci 
de bonis Teftatoris, and alſo a Sci. Fa. and a Writ of uf on Inguiry. 
Inquiry, all in one Writ, againſt an Executor or 
Adminiſtrator ; but anciently they were diſtin& 
Vol. II. 1 Writs 
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Writs or Proceſſes, and to be diſtinctly and ſeverally executed. The 


Dcire Facias. 


making out of a Sci. Fa. with a Fi. Fa. was deviſed for the ſpeedier 


Way 


to obtain Execution upon the Judgment. But Note, After an 


Inquiry returned, there muſt be a Sci. Fa. to which the Defendant 
may appear, and plead Non Devaſtavit. 


When a Sci. Fu. may 
be traverſed. 


Where a Writ of Er- 
ror lies upon a Sci, Fa. 


Doth not lie upon a 
Sci. Fa. in an Action by 
Bill. | 


uod coram vobis reſi- 
22 Error in Fact. 


How to proceed upon 
a Fudicrum Revocetur, 


where Money 1s levied 


1n Execution. 


A Sci. Fa, may be pleaded to before Judgment A 
given upon it; but after Judgment, it is too late to 
plead to it: But a Writ of Error may be brought 
to reverſe the Judgment given upon the Sci. Fa. if 
the Sci. Fa. was not good upon which the Judg- 
ment was grounded. Note, Such Writ of Error 
doth not lie in the Exchequer-Chamber, becauſe it 
is Caſus omiſſus out of the Statute of Queen Eli- 
gabeth, But if a Writ of Error will lie, it muſt be 
coram vobis reſidlet, for Error in Fact only. 

When a Judgment for Monies is reverſed by a B 
Writ of Error in this Court, a Sci. Fa. ſhall upon 
the Return of Fi. Fa. filed upon Record, where- 
upon a Fi. feci of the Money is returned, iſſue out 


againſt the Plaintiff in the Judgment reverſed, to ſhew Cauſe why the 
Plaintiff in the Writ of Error, whereby the Judgment was reverſed, 
ſhall not have the Monies repaid to him, which were recovered and 
levied upon him by Virtue of the Fi. Fa. ſued out upon the Judgment 
which was reverſed. (Mich. 22 Car. B. B.) And to this Sci. Fa. it 
ſeems he may come in and plead. See Title Reſtitution. 


Upo 
Judgments, the Defen- 
dant may ſue upon a Sci. 
Fa. againſt the Plaintiff 
in the Judgment ad cog- 
noſcendum ſcriptum relaæ- 
ationis. 


So where there is a 
Deed to diſcharge the 
Plaintiff, he may, in- 
ſtead of an Audita Que- 
rela, have this Writ. 


A Sci. Fa. lies for the 
future Breach of a Co- 
venant, after a Recovery 
upon the firſt Breach, 


Adminiſtrator de Bonis 
non, may have Scr. F.. 
upon a judgment after 
Verdict recovered by an 
Executor or Adminiſtra- 
tor, 

17 Car. 2. cap. 8. 


n a Releaſe of all | 


Where the Plaintiff in the Judgment releaſeth C 
the Defendant of all Judgments and Exccutions, &c. 
the Defendant may upon this Releaſe ſue out his 
Writ of Sci. Fa. in the Court where the Judgment 
was entred againſt the Plaintiff in the Judgment ad 
cognoſcendum ſcriptum ſuum relaxationis. Mich. 5 V. 
M. B. R. So alſo, in any Caſe where there is a 
Deed to diſcharge a Perſon, he need not to ſue out 
his Audita Querela, but may have his Sci. Fa. a- 
gainſt the Defendant, ad cognoſcendum ſcriptum, 
and he ſhall have the ſame Benefit thereupon as up- 
on his Audita Onerela. Hill. 5 V. & M. B. R. 

In Covenants perpetual when once broken, and D 
a Recovery thereupon, if they are afterwards bro- 
ken, a Sci. Fa. may be ſued out upon the Judgment, 
and a new Action need not to be brought. Oo. El. 3. 


See for this Title Aſſumpſit. 


Where any Judgment after Verdict ſhall be had E 
by or in the Name of * Executor or Adminiſtra- 
tor, the Adminiſtrator de bonis non may ſue out a 
Sci. Fa. and take out Execution upon ſuch Judg- 
ment, by the Statute of 17 Car. 2. cap. 8. This was 
a temporary Act, but made perpetual by 1 Fac. 2. 


cap. 17. 
2 


Where 


| Scire, Fatias. 
x There a Judgment is againſt two, and one of 
a them m= 52 Fa. may be ſued out againſt the 


Tertenants of the Decea ed, and alſo againſt e 


Survivor. | 


B A Crit of Error is the Continuance of the 
Cauſe, and there no Sci. Fa. is required, though it 


depend ſeven Years or more; becauſe pending the 


Writ of Error the Plaintiffs Hands were tied up 
from ſuing out of an Execution. 


C If one doth not proceed upon a Writ of Sci. Fa. 


within a Year and a Day after it was taken out, 
he cannot after that Time proceed upon that Writ, 
but muſt ſue out a new Sci. Fa. for the old Writ 
is diſcontinued; and ſo it was adjudged tempore 
ac. 2. | 
D Uhere Bail is put in to an Action brought in 
this Court (except thoſe taken by Commiſlioners 
in the Country, which may be ſued in Middleſex, 


615, 


Judgment againſt two» 
and one dies, there may 


. be a Sci. Fu. againſt his 
Tertenants, and alſo a- 


gainſt the Survivor. Vol 


There needs no Sri. Fn. 
bee wt N hath de- 
pended long upon 4 
Writ of 2 * 


If there be no Proceed: 
ing upon a Sci. Fa, with= 
in a Year and a Day 
after Judgment, there 
muſt be a new Sci. Fa, 


Where a &i. Fa. muſt 
o againſt Bail put in 
ore a Judge. 


or Country where taken. Lutw. 1287.) the Sci. Fa. againſt them mult 
always be ſued out into Middleſex, becauſe all Bails to Actions are ſup- 


ſed to be taken in Court, which is in Middleſex: 
Bu in caſe of a Recognizance entred into by Bail 


upon a Writ of Error, if it be entred to be taken 


Where upon a Recog- 
nizance upon a Writ of 
Error; 


at a Judge's Chamber in London, then the Sci. Fa. to be ſued out 
thereupon, muſt be ſued out in London, becauſe there the Recognizance 


whereupon it iflues out was taken. 

E The Court will not always upon a Motion quaſh 
a Sci. Fa. againſt the Bail, becauſe there is not any 
Ca. Sa. ſued out, returned and filed, but the Party 

may plead it if he pleaſes, and it will be a good 
Plea, Trin. 30 Car. 2. B. R. 

F A. and B. were Bail jointly and ſeverally for C. 
The Plaintiff in the Action ſued out a Sci. Fa. joint- 
ly againſt them, and had Execution adjudged, and 
then died; and then B. one of the Bail died, and 
the Plaintiffs Executor ſued out a Sci. Fa. againſt 
the Executor of B. without taking any Notice of 
A. And the Defendant demurred, cauſe the 
Plaintiff's Teſtator had determined his Ele&ion to 
take this as in a joint Lien. Curia. The Plaintiff 
has by the Sci. Fa. determined his Election to make 
the Recognizance joint. Paſch. 34 Car. 2. B. R. 


G Ik an Adminiſtrator obtains a Judgment for a 
Debt due to the Inteſtate by Default or Confeſſion, 
and the Adminiſtrator doth afterwards die inteſtate, 
and Letters of Adminiſtration are granted to one 
de bonis non. &. of him that died firſt inteſtate : 


The Court will not 
upon Motion quaſh a 
Sci. Fa. againſt the Bail 
for want of a Ca. Sa. but 
w1ll put the Party to 
plead it. 


Two bound jointly 
and ſeverally, the Plain- 
tiff ſued out a Sci. Fn. 
and had Judgment a- 
gainſt them, and died. 


One of the Bail died, 
and the Plaintiffs Execu- 
tor ſued out a Sci. Fa. 
againſt his Executor, 
without mentioning the 
other Bail. 

The Plaintiff hath de- 
termined his Election to 
make this Recognizance 
joint. 

Where an Adminiſtra- 
tor de bonis non may have 
a Sci. Fa. upon a Judg- 
ment recovered by the 
firſt Adminiſtrator, and 
where not, 


This 


en ee nnn 
F7 A Fg * * ” 1 1 * 
add enn 
1 . 
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Stire Fatias. 


This Adminiſtrator cannot have a Sci. Fa. to revive the Judgment ob. 
tained by the firſt Adminiſtrator of the firſt Inteſtate, but he muſt 
bring a new Action to recover that Debt; for he is no ways Party or 
Privy to the firſt Judgment, but a meer Stranger to it: But if the 


1 Car. 2. cap. 8. 


Quare, Oc. ſecundum 
formam Se ffectum recu- 


perationis, inſtead of re- 
cagnitionis. 


Where good, and 
where not. 


Recovery were by Verdict, he may now by 17 
Car. 2. cap. 8. have a Sci. Fa. upo 4 Note, This 
Act was temporary, but made perpetual by 1 Fac. 2. 
; * I th ow 
In a Sci. Fa. againſt Bail the Plaintiff faid in his A 
Writ, Quare Execitibnem non, &c. ſerundum for- 
mam & effettum recuperationis, inſtead of recopni- 
tionis ; and it was held to be good enough notwith- 
ſtanding, becauſe the Recognizance not being in a 
Sum certain as it is in the Common Pleas, but my 


what ſhall be recovered, it is well enough to ſay, Sæcundum formam 
eſfectum recuperationis predifie. Hill. 1 W. B. R. "I 


Quare dampna aſſideri 
non debent upon the Sta- 
tute of 

8 KY. 3. t. 10. 
where the Defendant 
dies after the interlocu- 
tory Judgment. 

3 & 9 UW, 3. cap. 10. 

Adminiſtratrix pleads 
Judgment recovered. 

o Plea, and why. 


A $i. Fa. 2 dampna affideri non debent was B 
ſued out againſt an Adminiſtrator upon an inter- 
locutory Judgment againſt the Inteſtate, by Virtue 
of the new Statute made 8 & 9 . cap. 10. For 
preventing of vexatious Suits, &. The Adminiſtra- 
trix to this Sci. Fa, pleads Judgments recovered 
againſt her upon Bonds entred into by her Inteſtate; 
and this was upon a Demurrer adjudged no Plea, 
becauſe the Act doth not allow Executors or Ad- 


miniſtrators to ſay any Thing in Bar of the Action, more than the 


ta 


Teſtator or Inteſtate could have ſaid, if living, which was only in 
Arreſt of Judgment; but here he ſhall not be chargeable with Coſts. 


Where upon a Sci. Fa. 
the Plaintiff ſhall reco- 
ver his Coſts. | 

8 & 9 WU, cap. 10. 
leck. 3. 


Muſt ſhew the Judg- 
ment affirmed. 


That it muſt be brought 
in the proper County. 


Miſnomer. 


Execution executed after 
the Teſtator's Death. 


Pledges amendable. 


In all Suits upon a Sci. Fa. and Prohibitions, the C 
Plaintiff obtaining of Judgment, or Award of Exe- 
cution after Plea pleaded, or Demurrer joined, 
ſhall have his Coſts: So where the Plaintiff is non- 
ſuited or diſcontinues, or a Verdict be found 
againſt him. 8 & 9 V. cap. 10. Seft. 3. 

A Sci. Fa. will not lie for Coſts without ſnewing D 
that the Judgment was affirmed in Cam. Scac. 
Mod. Caſes in Law and Equity 73. 

A Sci. Fa. for Colts muſt always go into that E 
County where Execution on the original Judgment 
ſhould be made ; but Debt on ſuch Judgment, or 
rn Recognizance, may be laid in any County. 
Tbid. 

A Sci. Fa. againſt the Bail of John, when his F 
Name was Thomas. Ibid. 113. 

An Execution ſued out before the Teſtator's Death G 
may be executed after, without a Sci. Fa. 1bid. 225. 

Sci. Fa. againſt Pledges in Replevin is in Na- II 
ture of a Declaration, and amendable. Lid. 313. 
2 A Sci. 


Stire Fatias. 617 
A d Sci. Fa be againſt the Bail jointiy, and : 
yet aſeveral e againſt each of chem. Mod. Joint and ſeveral. 
Caſes. in Law and Equity 199. 15 
B The Principal and Bail cannot join in a Plea to Principal and Bail. 
me Sci. Fa. 22 290. 5 
C - Tenant in Life — to his Ive | in Tail S7. Fa. againſt Iflue 
acknowledged a Statute and died; z a Sci. Fa iſſued 2 
on the Statute againſt the Iſſue in Tail, and re- 05 
turned a Sci. Fa: if the Iſſue does not come at the Day, he may be 
7527877 with the Execution, and can no way avoid it or ſet it aſide. 
Ibid. 113. 
D a e againſt the Bail ＋ becauſe | 
four Days between the Teſte and Return of the Tete and Return. 
Sci. ! Fa. brought by the Executor againſt the Prin- 
cipal. Ibid. 305. - 
E There muſt be fifteen Days incluſive between The like. 
the Teſte of the firſt and Return of the ſecond 
Sei. Fa. againſt Bail, and the firſt muſt be duly owns before the 
ſecond is ſued out; and it ought to be four Days in the Office. 
Did. 227, 281. 
F Moved to ſet aſide Proceedings on a 2 Sci. Fa. in | Razures and Inter- 
which: were many Razures and Interlineations, _— CO 
denied. id. 243. | 
G But if any material Alteration be made therein 
by the Clerk, c. after it is ſealed, this is Miſ- 
demeanor, and puniſhable,  1bi. 
A Sci. Fa. directed to the Sheriff of Middleſex, Sire Facias on Recog- 
will not lie on a Recognizance taken at a Judge's OR 
Chamber in London ; but if it be inroll'd at Weſt- 
| Toe the Party has his Election. 155d. 290. 
Ik a Judgment in Ejectment be more than a Fjectment. 
11 8 ſtanding a Sci. Fa. muſt be, and Notice given. | 
Lid. 366. i 
K That a Sci. Fa. is an Adion. Comb. 455. Action. 
IL. A Sci. Fa. lies againſt the Pledges in Replevin 
by Plaint after an Elongavit return'd. Vid. 1. 
M A Sci. Fa. lies in B. R. upon a Recognizance re- Recognizance. 
moved out of CB. Lid. 197. 
N Execution of a judgment in Ejectment ought not Fjectment. 
to be after the Year without a Sci. Fa. Ibid. 250. 
In a Sci. Fa. againſt Tertenants, ec. one may Tertenants. 
be ſummoned by a Rent liable to a Judgment. Lid. 
2 5. But the Summons ought to be upon the Land, 
2 
On a Sci. Fa. againſt Tertenants, one of them The like. 
ought not to anſwer *till the others are warned. 
Comb. 282, 283. Salk, 598. 


Replevin. 


Vol. II. 78 Though 


a 
2 


Audita Querela. 


Againſt Huſband after 
the thof Wife. 


. Gy 
= ge" 
2 &=# 


For Huſband after the 
Death of Wite. FI 


— ** 


To reverſe a Fine. 


Joint and ſeveral. 


| What no Plea, -. 
The Effect. 
Joint and ſeveral. 


Tertenants. 


Where a Sci. Fa. not 
neceſlary. 


Of the Teſte and Re- 
turn, 


Tefte and Return, 


The like. 


The like, 


it was objected, that theſe. 
not —— Days excluſive between the 24th of October and the 7th' of 
November, but adjudged well, there being eight Days between the * 
and Return of each Writ. Carth. 468, 


tire Facias. 


Though if he does anſwer he have an Hu- A 
dita uerela, vix. not to avoid the xtent, but to 
ban ntribution. Comb. 282, 283. Falk. 398. 

Judgment againſt a Feme Sole, who after Mar- B 
ries, a Sci. Fa. Iflues againſt the Huſband and Wife; 
and ſhe dies, a new. Sri. Fa. well lies int dle 
Huſband after her Death. Combe. 

Do a Sci. Fa. lies for the ſurviving: Huſband C 
where a Debt was attached in him by a Judgment 


ho " had on a Sci. Fa. in the Wife's Life. Comb. 435. 


Skinner 682. e 

A Sri. Fa. ought to be to the Tertenant on a 
Writ of Error to reverſe a Fine; but this is the 
Courſe and Caution of the Court, and not of Ne- 
ceſſity. Comb. 318. Salk. 5988989:. 
- Where a Sci. Fa. ſliall be Joint: and where! fove- E 
ral. Comb. 397, 98. ; 

Etroz, Coram Nobis is no Plea 0 a Judgment on F 


2 Sci. Fac. 1 Ibid. 12. 


Noz Error in Cam. Scac. Ibid. 394. FRET 8 

A Sci. Fa. quod habeat executionem, and a ſudg- H 
ment had thereon, this doth not alter or ee che 
firſt Judgment. Carth. 93. 

Where a joint Judgment was * again two, I 
and one died before Execution, the Sci. Fa. ought 
to be brought againſt both. 1b;d;105, - 

It need not be brought againſt the Tertenants on K 
a Writ of Error o en a common Recovery. 


Did. 111. 


Where. Execution ma be taken out without 
Sci. Fa. to revive: the Ju gments Ibid, 236, "203, 

Sa Ik. 602, # 

Scire Facias in an Adminiſtrator Teſte 08s M 
ber 24, and returnable Ofober 31, and an alias 
Sci. Fa. . October 31, and returnable Nov, 7. 

rits were irregular, becauſe there were 


See the Rule for ſuing out and returning Sei. N 
Fa. in B. R. and how it differs from C. B. Salk. 
$90 633 

Fifteen Days inclufive to be between the Tefte O 
of the firſt and Return of the laſt. 9” | 

And eight Days between the Teſte and Return p 
when againſt the Principal, in onde er to diſcharge | 
the Bail. Salk. 62. 

2 


Ik 


Seines. 61d 
A -::Jf-againſt- the Principdl e Writ is in bc parte; | Ptincignl and Bayl. 
3 in ea part. Sal. 5 01 u ⁰⏑⁹⁰ r UL SU) 
B . A Sci. Fa. againſt Bail in B. R. muſt be hrought. Whete'ts be brokghti 
in Middleſex only, aliter in C B. Ibid. 564, 600. 
C A Sci. Fa. againſt Bail muſt-lie in, chetShexiff's How long to lie in 
Hands a convenient Time. _ 39 + n the Office. 
D A Sci. Fa. on Recognizance of Bail, aſſigning a 1 
Breach "har the Defendant did not pay nor render nin the Recog- 
Priſone Mar. Mareſch. noſtræ. Ibid. 602. 
E Mhether a Sci. Fa. lay in Perſonal Actions be- Perſonal Attions. 
fore in Weſtm. 2. and Lord Coke's Opinion doubted, * 


Did. G0. 220 4 2 
F A Sci. Fa. lies on a Ut, RAC Ejectment. 


J. db lend bf 


may be general againſt all the Tertenants, or par- 
ticular, and name them. Did. 600. 3 Salk. 319. 

G Tertenants returned for ſeveral Parts can't Tertenants not to joiñ 
join in a Plea which goes to ont Part only. Salk, in a Plea. | 
601. 

H @TAhere Non tenure may be pleaded generally, Non teure. 

T_T ee 

1 Hudgment on 2 Sci. Fan againſt Bail reverſed for Judgment rererſed. 
want of Warrant of Attomey. Ibid, . 

K aluhere the Sci Fa. againſt the Tertenants is ge- Againſt Tertenants, 
neral, it is not ſaſe for them to plead ii Abatement 
that chere are other Tertenants not named. 3 Sak. 
33 01 043 316 e een 307 57 een: £4] 

L Ghether when a Sci. Fa. is brought againſt two Far au Executor of 
who were Bail, and Judgment is recovered upon it dis, Paintif aguinit the 
by the Plaintiff, and he dies, and one of tlie Bail! * 
dies, the Executor of the Plaintiff can bring à Sci. 

Fa. againſt the Survivor of the Bail only. Sin. 82, 

M Mhere after Judgment in Ejectment the Term Ejectment. 
expires, the Tenant cannot bring a Sci. Fa. quare 
executionem habere non debet of the Land; but he may have a Sc. Fa. 
for Damages and Coſts, id. 161. 

N A&pon a Writ of Error to reverſe a Common Re- On a Writ of Efrot 
covery, it was moved that a Sci. Fa. be granted erte a Recovery. 
againſt the Tertenants, and adjudged to be a ſettled 
Rule to grant a Sci. Fa in ſuch Caſe. Ibid. 273. 

O Sci. Fa. and an n_y granted upon a Sug- Return of 2 Devaſtan- 
geſtion that A, and his Wife, and B. and his Wife, vir Sci. Fa. is ill. 
againſt whom the Judgment was, had waſted, the | 
Sheriff returned, That B. and his Wife Devaſtaverunt, and ſays no- 
thing of A. and his Wife, this ſeems an ill Return, and not aided by 
the Statute of Feofails, and the Judgment given upon ſuch Return 
erroneous, Ibid, 571, 572, 


& 


Though 


620 -Secondavy:- 
Though a Judgment had upon a S. Fa. does not alter the Nature A 


of the Debt, = it changes the Property of the Debt, and an Action 
of Debt may _ BONG EE of engere r 683. 


„ 
* 


| Secondary, | 


ee Jury. | 


* 
k -& 


: 548 is an Oder who is ſecond Fa next B 
Who the Secondaxy is. [ to the Chief Officer ; as the Secondary 

of the Fine-Office, "Secondary of the 

Compter; who is nert to the Sheriff ok 

London in each of the two Compters. Secondary of the Office 

of the Pꝛidy Seal, Anno 1 Ed. 4. cap. 1. Secondaries of the Pipe, 

two: Secondaries to the R who are ws Ofticers in 
the Exchequer. 


Where he ſhall return 4 the ee, ſhall return A Jury and G 
r where not. See Tu Jury. 


Second Deftverance, See Reptevin; 


Seiſin. 


D here the Lord 


E Uhere the 


+3. 
(521 5 
» ; % + © * 
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2 2 * 1 4 FT — $4 


(Abowzy. )(Replevin:- 


$./)Fealty. \ )Statute of Limitations. = 
Pleas. ; ore elt ayers. 5 þ | 
A G ſignifies inthe Common Law, Poſſeſſion. Sifu, what. | 
Co. Litt. 152. b. 11 
B Uhere the Seiſin in an Avowry is traverſable, | Where in an Ao, 


and not the Tenure. 9 Rep. 44. 4. b. and where 
the Tenure is traverſable. 9 Rep. 35. 4. 

In Caſe of Seiſin of more Rent than there ought 
to be, ſhall bind in an Avowry, but not in a Ne 
injuſte vexes, Cæſſavit, Aſſize, Reſcous, or Treſpaſs , 
for the Tenure, and not the Seiſin, ſhall be traver- 
ſed. 9 Rep. 34. 4. x 
alledges Seiſin by the Hands of 
the Plaintiff, or any other in Replevin, as by the 
Hands of his very Tenant, the Plaintiff may plead 
that the Lord was never ſeiſed by the Hands, &c. 
9 Rep. 35. 4. 
Plaintiff agrees with the Avowant in 
Services, and varies in the Quantity of Land, the 


Traverſe ought to be, abſque hoc that he held modo 


forma, or with a tantum. 9 Rep. 35. 5. 

FT Seiſin of Rent or Suit, or other Annual Ser- 
vice, is a ſufficient Seiſin of Homage, Fealty, Re- 
lief, Heriot-Service, or ſuch caſual Services, which 


perchance may not happen in forty, ſixty or ſeven- 
ty Years, 4 Rep. 8. 5. 9. 4. | 


Seiſin of one annual Service is not Seiſin of ano- 


ther annual Service ; as if there be Lord and Te- 
nant by Fealty, 105. Rent, and three Days Work 


+ þ 
* . 
* 


4 4. * 
+ x 5 0 7 8 0 0 0 * . 
2 " : . : PF i N 4 $ © 
"4 6 1 : - , * ” | 
* 1 . 
R +3 3 n 


- 


the Seiſin, and not Te- 
nure, is traverſable, and 
where the Tenure. 

In cafe of Seiſin of 
more Rent thaa due, 


Tenure and not Seiſin 
traverſable. 


The Plaintiff may 
plead, that the Lord 
was never ſeiſed per ma- 
nus, Oc. 


Where the Traverſe 
is to be with a modo & 
forma, 


What is a ſufficient 
Seiſin of Homage, Feal- 
ty, Relief, Heriot-Ser- 


vice, Oc. 


Seifin of one Annual 
Service is not Seiſin of 
another. 


by the Year. Seiſin of the Rent is no Seiſin of the Work Days, nor 
Seiſin of the Rent h no Seiſin of the Suit of Court which is annual. 


4 Rep. 9. 4. ; 
Vol. II. 7 


Note, 
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W nat Seiſins theſe are 
to be intended. 


— — 
. 


What Seifin is requi- 
ſite to bring an Aſſize. 


Where the Seiſin is 
not traverſable, but the 
Tenure only. 


Upon what Seifins 
Writs of Right may be 
brought. So alſo, 


32 . 8. cap · So 44, 


* 
S % © — 


Note, Theſe are to be intended only Seiſins in A 
Law, which is ſufficient to avow upon, although 
have had Seiſin within ſixty Years. 4 Rep. 12.4. But 
as to the bringing of an Aſſize, actual Seiſin is re- 
quiſite, and nat à Seiſig in Law. 4 Rep. 9. 4. 


* 


The Seiſiß is | 
only in à Writ o 
4 Rep. 11. 4 


Zar, but the Tenure B 
[cheat 


, Ceſſavit, or Reſcous. 


|; ö 


4 E 


By the Fats of 35 f. 8::p4p; 2- it i; ended, C 


Firſt, That no Perſon {hall have 4 Writ of Right ef the Seiſin of D 
his Anceſtor, except Seiſin was had within ſixty Years before the Teſte 


of the Writ. 


Mort d' Aunceſtor, Aiel, 
Cofinage, Entrie ſur Dif- 


ei ſin. 


Secondly, Noz any Writ of Mort d Aunceſtor, 
Aiel, Calluage, or Entry fur Diſciſin, unleſs within 


fifty Years. | 


Thirdly, Noz any Action of his own Seifin or Poſſeſſion, except 
within-thin MT 5 ; 1 7 


y ears. 


Aypwry, Conpſance. 
32 9. 8. cap. 2. 


Fourthly; Mo; any Avowry or-Conuſance for 


any Rent, Suit or Service, except Seiſin be had 
within fifty Years after fuch Avowry. 4 Rep. 10. 4. 


Note, Though it is in the printed Statute-Book (fifty) yet it appears 
by all the Caſes which have been upon it ſince, it ſhould be only 
(forty) Years. See Co. Litt. 268. b.' 8 Rep. 65. 4. Oc. OUT.” 


Where a Warden of 
a College muſt alledge 
a Seifin within thirty 
Years, and where with- 
in ſixt y. 


When Writs of For- 
medan in Piſcender, Re- 
butter and Remainder 
to be brought. 


21 Jac, cap. 16. 


The Profits of the 
Land are the Eſplees. 


How a Seiſin muſt be 
pleaded, and when tra- 
verſed. 


See Aleyn 32, 33. 


3 Replevin. 


| Servant, See Maſter and Servant. 
2 


Ik the Warden that now is of a College was ever E 
ſeiſed, he ought to count upon a Seiſin within thirty 
Years; but upon the Seiſin of his Predeceſſor he 
ought to count of a Seiſin within ſixty Years, as 
another common Perſon muſt, 4 Leon, Caſe 277. 

Writs of Formedon in Diſcender, in Reverter F 
and Remainder, muſt be brought within twenty 
Years, by the Stat. of Limitations. 21 Fac. cap. 16. 

The Profits of all and every Part of the Land are G 
the Eſplees of the Land, and prove the Seiſin of 
the whole Land. Vaugb. 255. 

Where the Defendant alledges a Seiſin in one N 
under whom he claims, the Plaintiff cannot alledge 
Seiſin in another from whom he claims, before the 


Seifin of, Gc. without traverſing, confeſſing or 
avoiding of the Seiſin alledged by the Defendant, Cyo. Eliz. 30. pl. 2. 


* 


there the original Seiſin ſhall be traverſed in a x 
evin. Comb. 2 30. f 
Ok Seiſins and Diſſeiſins. 1bid. 8, 145, &. K 


Sellions, 


- | 1 1 » * 
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oe Juſtices of the Peace muſt make their 


ral Quarter. Seſſions muſt 


When the four ſeye- 


Seſſions four Times in the Year, viz. The be Fept. 


4. : $rſt Week after the Feaſt of St. Michael ; 
the firſt Week after the Feaſt of Epiphany , the 


2 Y, 5. cap. 4- 


firſt Week after the Feaſt of Ezfter, and the firſt Week after the Tran- 


{lation of St. Thomas the Marte. 

B The Seſſions have no Juriſdiction to indi& for 
' Forgery by the Common Law. Mod. Caſes in Law 
and Equity 321. . ett 

C They have no Juriſdiion in Perjury by the 

Common Law, but have by Statute. Id. 

D They have jutiſdiction de conſpirationibrs. Ihid. 

E A Seſſions Order againſt ſelling Ale, &c. quaſhed, 
becauſe the County was only in the Margin, and 
not in the Body of the Order. Lid. 309. 

F . The Stat. 5& 6 E. 6. cap. 25. has not given 
the Seſſions nor two Juſtices Power to put down 
Alehouſes at Diſcretion. id. 0 bo 

G An Order for removing poor Children, quaſhed, 
Oc. becauſe their Ages were not ſhewn. Salk. 387. 

H @The Quarter-Seſſions may try the ſame Seſſions 
that Iſſue is joined, if there be — Days for the 
Return of the Venire. Comber. 235. 

F - Jn Corporations they rarely hold their Seſſions 
quarterly, but as they have Occaſion. Per Eyres &- 
Comber. 286. | 

K The Sellions may puniſh an Overſeer by Indi&- 
ment for Fraud in his Accompts, but not by order- 

ing him to return the Money, &c. Comber. 374. 


L here an Appeal lies at the next Quarter- 


Seſtions, if it be received and lodged there tis 
ſufficient. Did. 365, 418. | 

M Alſo an Appeal to the next Quarter-Seſſions after 
Notice is good; but it ought to appear ſo in the 
Order, and that the Appellant had no Notice of the 
intervening Seſſions. Bid. 218, 418. 

N There a Statute gives Authority to two Juſtices of 
Peace without Appeal, it may be executed at the 
Seſſions. Lid. 374. 


Forgery. 
Perjury. 


An Order defective 
in not naming the 
County. 


Alehouſes. 


Order of Removal 
quaſned. 


Trial the ſame Seſſions 
Corporation Seſſion. 


Their Power in pu- 
niſhing Frauds. 


Appeal. 


When good, 


Power given to two 
N to be exegited 
y the Seſſions. 


The 
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When the Seſſions to 
be held. 


Petty - Treaſon. 


To diſcharge an Ap» 
prentice. 


Onder to be vacated 
by Implication. 
Adjournment. 
The like. 
One of the Juſtices a 


Party. 


Not to uſe theCounty 
Stock. 


Their Power over 
their Orders, 


Alehouſes. 
Power extends. 
| Proper Judges. 
Diſtinct Orders. 
Removal. 


Not to refer a Matter 
at another Seſſions. 


A bad original Order 
not to be made good. 


Their quaſhing an 8 


Order. 


— 


The Seſſions may be held by Cuſtom at other A 
Times than the Statute appoints. Comber 420. 

One cannot be indicted at the Seſſions for Petty B 
Treaſon. hid. 405. 

The Seſlions cannot make an original Order to C 
diſcharge an Apprentice. Carth. 198. Salk. 491. 
contracts {RET | 

Ah Order Ad generalem Sæſſionem pacis, but did D 
not ſay quarterialem, was held not good. Carth, 222. 
Salk. 474, 476. 

Seſſions muſt affirm or vacate the firſt Order, E 
and- it may be r! Implication. Carth. 223. 

An Appeal may be adjourned from one Quarter- F 
Seſſions to another. Salk. 447, 605. Id 

Seſſions cannot be entred as fitting three Days G 
together, but muſt be an Adjournment. Bid. 494. 
605. | | MPO © IM 
An Order of Seflions quaſhed, becauſe it con- H 
cerned one of the Juſtices named in the Style of the 
Ceurt. Bid. 607. . $748) 0 

They cannot make an Order to proſecute an Of- I 
fender out of the County Stock. Bid. 12 | 

They may alter and ſet aſide their own Orders K 
the ſame Seſſions. hid. 494, 606. 

So their Order for one to relieve his Father *till I. 
the Seſſions order the contrary, is good. Bid. 3534. 

A Special Order of Seſſions ought not to conclude M 
to the Opinion of B. R. 1bid. 486. 
They may aftirm or quaſh, but not ſuperſede an N 
Original Order, the contrary is good. Ibid. 434. 

They cannot ſuppreſs an Alehouſe licenſed, un- O 
leſs for Diſorder. Bid. 470. | 

Their Power extends only to ſuch Trades as are P 
named in the Statute. Vide Apprentices. Vid. 471. 

_ They are proper Judges to oblige one to take an Q 
an Apprentice or not. Bid. 491. 

Oꝛders on two different Statutes muſt be di- R 
ſtink, Thid. 487. : 

The Seſſions on an Appeal cannot ſend to a third 8 
Place nor Party. Ibid. 475. | 

And the Seſſions on an Appeal cannot refer a T 
Matter to be determined 54 another Seſſions. 
Ibid. 477. 

Ik the firſt Order be naught, no ſubſequent Or- U 
der on an Appeal can make it good. Did. 482. 

And where they quaſh an Order it mult appear X 
to be on an 3 Ibid. 479. 
2 


An 


An Appeal from an Order of Baſtardy muſt be to 

1 Central Seſſions. Salk. 482. 

B And to the firſt Seſſions after Notice to the Fa- 
ther of the firſt Order. 1bid. 480. | . 

C An Appeal from an Order of Corporation Juſtices 
muſt be to the Seſſions of the County, not the Cor- 

ration, Ibid. 490. | | 
D The Seſſions cannot annex Pariſhes, but may 
Order one Pariſh to contribute to the Poor of ano- 
ther. Bid. 480, 481. 
E Upon an Appeal from a Poor's Rate, the Seſſions 
may quaſh the whole Rate. 1bid. 483. 

F And they may make or order the Church War- 

dens, & c. to make a new — mw 1 
Seſlions may appoint and remove High and Petty 
2 Conſtables, — 2 beſt Judges of the Matter. 
Thid. 150, 502. | 

H @Qtpon an Appeal from an Allowance of Overſeers 
Accounts, the Seſſions muſt execute their Judgment 
in the ſame Manner as two Juſtices ought to do. 
Thid. 553. 

1 The Seſlions being but one Day in Law, they 
may alter their Judgment, and make a new Order ; 
but muſt certify only the latter. 7bid. 494. 

K And they need not ſet forth the Reaſons of their 


Tudgment, and how the Court ſhall judge thereon, 

Ibid. 607, 608. | 
L Uhere they have no Juriſdiction but by Appeal. 
3 Salk. 257. 

They muſt either reverſe or affirm an Order, the 
cannot make a new Order on a third Pariſh. Ibid. 


254+ 
N They cannot ſuperſede an old Order. Bid. 256. 


M 


Settlement of the Pooz. . 


6 25 
Appeal of Baſtardy. 


To the firſt Seſſions, 


From Corporation Ju- 
ſtices. et, 


To order Contribu- 
tion. 7 25 


May quaſh a Poor': 
Rate. 


Order a new Rate. 


Conſtables. 


How the Seſſions to 
execute theit Judgments. 


May alter theit Judg- 
ment. | i 


Not to ſet forth thei: 
Reaſons. 


Appeal. 


Not to make an Ot- 
der on a third Pariſh. 


Not to ſuperſede an 
Order, 


Settlement of the Pooz. 


O EE ſeveral late Statutes made in this Matter, 

viz. A Statute made 43 Eliz. cap. 2, Ano- 

ther made 3 & 4 V. &. NM. cap. 17. And 

another made 8 & 9 . cap. 30. Another 

the 9 & 10 V. cap. 11. See alſo more of this Mat- 
ter in Nelſon's Juſtice of Peace, from 371, to 381. 


Several late Statutes 
t the Poor. 


43 Eliz, cap. 2. 
299 A. 4 W. C. 17. 
9 (a, Cc, 30. | 


9 & 10 (A, cap, rr. 


If 
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e and Unver-Sheriff 


I one have hired in a Pariſh a Dwelling-houſe A 
8 _ 101, per Annum Rent, and be ſettled in that 
Houſe but a ſmall Time, yet this is ſuch a Settle- 
ment in the Pariſh where the Houle is, that the — of the Peace 
have no Power to make an Order to remove the Party ſettled, out of 
the Pariſh wherein he was fo ſettled; except the Party fo ſettled be 
lame or blind, or likely to be ſuddenly chargeable to the Pariſn where 
he was ſo ſettled. Mich. 11 Nov. ch B. - Ld 
Taring a poor Man will not make a Sett ement B 
—_— _ pay it. 3 Salk. 253. 
The like The Settlement of the Huſband makes a Settle- C 
f ment of his Wife and Children. Bid. 256. 
Children, when their But if the Parents are both dead, the Children D 


Parents dead. muſt be ſettled where born. Bid. 257. 
"IEPA Where the Service was for more FM a Year, E 
| tho? not upon one Contract, yet it makes a Settle- 
ment. Bid. 


Parents and Children. here the Settlement of the Parents ſhall be the F 
ST Settlement of the Children, where not. 163d. 259. 


SheriffandUnvderSheriff, 


Arreſt. Jury. 
gee Bail and Bail⸗Wond. ) Oaths. 
Eſcape. Obligations. 


Falſe⸗Impꝛiſonment.) (Partition. 


* 


Sheriff is an ancient Officer, and a Mini⸗ G 
fter of the King's Courts of Law and 
Juſtice ; and is to attend at thoſeCourts, 

and erecute their Proceſs, and make due Returns thereof, De 

hath alſo a Court of his own, which is called the Sheriff's Court. 


The Court generally In Trials at the Bar the Court doth uſually or- H 
_ 10 der the Sheriff to attend the Secondary of the Of- 
return a Fury for Trials fice, with his Book of Freeholders of the County 
at Bar, where the Land in Queſtion doth lie, that an in- 

different Jury may be ſtruck by the Secondary » 
2 rne 


A Sheriff, what. 


Sheriff and Under-Sheriff, 627 


the Preſence of the Attornies on both Sides, and afterwards returned 
by the Sheriff. lich. 22 Car. B. R. | 

A A Sheriff is not bound to return a Writ direct- 8 
ed unto him, except the Party whom the Writ Wik iid rhe: 2 
doth concern, do tender him his Fees for the exe- ders him his Fees. 
cuting of it; that is, in ſuch Caſes where he is al- | 
lowed Fees. Mich. 22 Car. B. R. Tamen Qu. de ceo. For the very 

Words of the Writs do enjoin the Sheriff to make a Return of them. 
(Mich. 22 Car. B. R.) So that it ſeems he is to return them whether 
the Parties concerned do call on him or not ; and if he be not paid 
19 where he is allowed to take them, he may recover them by 
an Action. 

B A Sheriff out of his Office cannot be fined We : 
the Court, becauſe he ceaſeth to be an Officer of g. Wiki out 17 Ok- 
the Court; but a Tipſtaff may be ſent for him, to — 2 
bring him in to anſwer a 3 committed ginſt hun, 
by him when he was in his Office; alſo the Pro- 
ceſs which the Law allows againſt him when he is out of his Office, is 
a 1 * _ and Diſtringas after Diſtringas, until he doth ap- 

Pear. 22 Car. B. K. 

C here a Sheriff takes a Bail Bond warranted by Bail Bond taken by 
the Statute of H. 6. of two good Men of viſible 57,97 uh a5. aber 
Eſtates in the County at the Time of the taking he ſhall be excuſed, * 
thereof, and afterwards they become inſolvent, 
yet the Sheriff ſhall be excuſed ; for he is obliged to let to Bail upon 
good Security, and this Security at the taking thereof (though it proved 
inſolvent afterwards) was good Security. 

D The Under-Sheriff ought always to have his Deputy of the Under- 
Deputy to be attendant in Court, to receive and Sheriff ought always to 
execute their Commands, and to give account to * 
the Court of Buſineſſes which may fall out concerning the Sheriff and 
his Office; and he ought to file a Warrant of Attorney for his High- 
Sheriff in every one of the Courts at Weſtminſter-Hall by an Attorney 
of each Court, otherwiſe an Action upon — Statute lies againſt his 
High-Sheriff for ſuch Neglect. Hill. 22 Car. B. R. 1 

E Both the Sheriffs of the City of London are in Both the Sheriffs of 
Law but one Sheriff of Mzddleſex ; and all Pro- g f ate put one She: 
ceſſes are directed to them as one Shetiff, and all e | 
Bail Bonds entred into to them, and ſued by them, are all entred into, 
and ſued as if entred into to one Sheriff, and ſued by one Sheriff. 
11 Feb. Hill. 1650. B. S. 

F Every Sheriff ought to anſwer for the Miſde- _ Muſt anſwer for the 
meanors of his Bailiffs. (Jin. 1651. B. S.) For „ ee „ 
they are his Servants, and ought to be under his ma % 
Government ; and he uſually takes Security for their faithful and juſt 
Performance of their Duties in their Places. 

G All Hundreds that were not granted in Fee by the _ Hundreds not granted 
Crown before the Time of Ed. 3. are joined to . _  ; 


: : Fee before E. 3. 
the Office of the Sheriffs. Raym. 361, 362, &c. EE OY OI 


If 


Juſticies. it, it is void. 
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av jo > * 
* * 
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3 by 


<4: 
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628 Sheriff and Under-Sheriff. 


At a Sheriff omits the returning of any Action A 
, When a Priſoner *4 againſt a Priſoner charged with ſuch Action in his 
brings an HebeasCorpus, Cuſtody, when ſuch Priſoner brings his Habeas Cor- 
if any of the Actions pur to turn himſelf over to the King's Bench, this 
againſt him be not re- jg an Eſcape in the Priſoner as to the Action omit- 


astot ation. ted to be returned, and the Sheriff ſnall be anſwer- 


able for it. 

Under-Sbieriffs, Cleks, All Under-Sheriffs, before they exerciſe their B 
Deputies and Bailiffs of Office, ſhall before the . of the Circuit, or 
7 wap = = one of them, or Cuſtos Rotulorum, or two Juſtices 

27 Eliz, cap, 12. of the Peace, one being of the R for the 
5 County where he ſhall be Under-Sheriff, take the 

Oath of Supremacy, as alſo the Oath of an Under-Sheriff mentioned 
in the ſaid Statute for an Under-Sheriff to take: So alſo Bailiffs of 
Franchiſes, Sheriffs Clerks and Deputies ſhall take 

The Penalty 407. the aforeſaid Oaths upon Pain of forfeiting 40 J. 
| | one Moiety to the King, the other to the Informer, 
. Flow to be recovered. by Action of Debt, &c. in any of his Majeſty's 

G of Record. And it is further enacted, That 
the Juſtices of Aſſize, and Juſtices of the Peace in open Seſſions, ſhall 
have Power to hear and determine the Defaults done contrary to this 
Act, as well by Preſentment and Information, as Indi&ment ; - and 
upon Conviction to award Execution, to levy the Forfeitures by Fi. Fa. 
Attachment, Capias or Exigent. 

= The Sheriff in his own Perſon ought to hold C 
Perſon hold Plea of a Plea of a — and if he deputes another to do 
2 Leon. Caſe 260. 

Aa "OR Under-Sheriff imbezils a Writ, ea inten- D 
an Under-Sheriff for a Zione to delay the Plaintiff in Execution of his 
Tort in his Office. Writ, or did not return it, theſe are Torts for which 

an Action lies againſt him. Cro. El. 175. pl. 1. 

E r the Of The Sheriff is the proper Officer of the Court, E 
mall zurwer or his Un. and ſhall anſwer for the Defaults and Neglects of 
der- Sheriff. his Under-Sheriff. Latch. 187. 


He cannot take Ad- The Sheriff ſhall not take the Advantage to let a F 


vantage of ſuffering an | g 
Eſcape uren an enn Perſon taken by an erroneous Proceſs to eſcape ; 
I 


ous Proceſs ; but that but he ſhall be excufed by Reaſon thereof in Falſe 


bill excuſe him in Tref- Impriſonment, for he is not to examine it, but to 

*. do his Duty as he is commanded, See Cro, Fac. 3. 
pl. 2. Cro. Fac. 289. 

Sheriffs ſhall have the Every Sherift within every County of this Realm 

Cuſtody of all Gaols in ſhall have the Cuſtody, Rule, Keeping and Charge 


wy Y. 7. cap. 10. Of every of the King's Common Gaols in the Coun- 


'y where he is Sheriff, except the Marſbalſea and 
ing's Bench Priſon in Surrey. 
2 


By 


A 


Po ak 
- LO 
-£ * 8 . 
TI * 12 
e 
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Sheriff and 
That no Under-Sheriff 


By the Statute of 23 H. 6. cap. 8. it is enacted, That no Un 
That no Under-Sheriff or Sheriff's Clerk ſhall abide — 42 — 
in the Office over one Year (except the Under-She- 23 F. S. cap, 8 


riffs and other Officers within the City of London) 33 peaks or 20g, 
upon the Forfeiture of 200 J. yearly, as — mp0? PO RY 
eth the ſame contrary to this Statate, and that any : 
Pardon for that Offence ſhall be void. | 


B No Sheriff of London and Middleſex ſhall accept, The Sheriffs of London 
| and Middleſex to give the 


demand, take or receive of their Under-Sheriff, di- 77907 th s Place 
realy or indire&ly, or any in Truſt for them, any vithout Fee or Reward: 
Sum of Money, Gratuity or Preſent whatſoever, 
for his Place of Under-Sheriff, nor be at any Ex- 

ace or Charge in Relation thereunto, which hath been uſually paid 
bo the High-Sheriff, except the Rewards given by this or any other 
Act for the apprehending of Highway-men, Clippers, Coiners, and 
Houſe-breakers, and the Fees of paſling the High-Sheriff's Accounts in 


the Exchequer. 175 2 
A Quietus ſhall dif 


C By an Act made 21 Fac. 1. cap. 5. entituled, An charge a Sheriff from 


AF that Sheriffs, their Heirs, Executors, and Admi- accounting. 
2 having a Quietus eſt, ſha# be abſolutely 21 Jac, 1. cap. 5. 
iſcharged of al their Accounts. a 


The Penalty of acting 


D The Officer who vexeth the Sheriff contrary to „ 


F. The Sheriff muſt give a Kalendar of all his Pri- 


this Act, ſhall forfeit to the Party grieved 40 J. to See 14 Car. 2. cap, 21. 


be recovered with Coſts and Damages. | 
E The Sheriff muſt within two Months after he. He mutt within two 


receives his Patent, appoint and proclaim in the r 


Shire- Town four Deputies at the leaſt dwelling not leaſt four Deputies to 


make Replevins. 


above twelve Miles one from the other, who are 10 +," 
to make Replevins, as himfelf may do, upon For- & M. cap, r2. 
Their Oaths and For- 


Cc 


feiture of 51. See what Oaths they are to take ante .. | 
feiture for not taking o 


in this Title, and 27 Elig. cap. 12. upon the For- them. 
feiture of 40 l. 27 Eliz. cap, 12. 


Months from the Recei pt 


Under-Sheriff, 629 


Sheriffs muſt give to 
the Jultices of Gaol-De- 


ſoners to the Juftices of Gaol-Delivery, upon Pe- 8 


nal 


ty of 51. So alſo muſt other Perſons having their Priſoners. 
Prito 


ners in their Cuſtody. 3 9. 7. cap. 3. 


Not to bz Sheriff and 


GC Mo Sheriff ſhall while Sheriff be a Juftice of the Tultias or ns Tins: 


Peace in the ſame County where he is Sheriff. 1 WM. cap, 8. 


Plaintiffs may ſue 


H By an Act made in the fourth and fifth Year of e 


Queen Anne, For the Amendment of the Law, which Names. 
ſee in Title Obligation, how to {ue a Bail-bond in 4 & 5 Fn, 


the Plaintiff's own Name. 


ri | | | No Plea for the Bail 
I Jn Debt upon a Sheriffs Bond, the Defendant „ = o 


(the Bail) pleads, That he had not any Thing with- Thing in the County. 
in the County, and fo the Bond was void by 
Vol. II. * ; 


233 4. 6. 


630 Sheriff and Under-Sheriff. 
IM we * an 23 H. 6. cap. 10. The Plaintiff demurred, and had 
a e WP ct judgment, becauſe the Statute is only a Direction 
a to the Sheriff. Trin. 7 l. 3. r 
How to proceed againſt If the Sheriff takes Bail for the Appearance of A 
the Sheriff, it the Party ſuch Perſons as are not to be bailed, by 23 H. 6. 
"Ih 9.6. cough 5 cap. 10. and returns a Cepi Corpus; although the 
_—_ doth not appear, an Action lies not againſt 
the Sheriff for a falſe Return, but the Plaintift muſt 
proceed againſt the Sheriff by Amercements. 
Very foul Practice in An Under-Sherift ſells the Goods of a poor De- B 
an e no fendant for 22 J. they being worth 80 J. and it ap- 
l peared to the Court that he had procured the Goods 
to be appraiſed at an Under- value, pretending that it would be better 
for the poor Man; then he delivered them to the Flaintiff for the ſaid 
Sum; this is Oppreſſion, and indictable; and he was ordered to at- 
tend the Court. Cro. Fac. 426. pl. 12. 
n The Sheriff may bring Trover for Goods which C 
Trover for Goods taken he hath taken in xecution, and afterwards they 
dy him in Execution. are taken away from him. 1 Lev. 280. | 
So alſo may bring So alſo he may bring Treſpaſs Vi & Armis for D 
Treſpaſs. taking of his Goods. Cxo. Eliz. 639. pl. 39. 
Sheriff cannot detain A Sheriff cannot retain in his own Hands his E 
for his Fees, but muſt Fees upon levying of Goods upon a Fi. Fa. but 
one ow arr ought to bring his Action for them. Mich. 34 Car. 2 
B. R. TY 
The Sheriff ought not The Sheriff hath no Power to receive the Mo- F 
to receive the Money of ney of the Defendant upon a Ca. Sa. Lutw. 587, 
7 5y Defendant on a Ca. 588, 589. becauſe the Ca. Sa. requires only to have 4 
= the Body of the Defendant at the Return of the | 7 
Writ; but upon a Fi. Fa. he may receive the 8 and the Defen- | 
dant may plead Payment to him. 2 Lev. 26. But if the Plaintiff will 
accept it of him upon a Ca. Sa. it is good. 5 Rep. 89. b. 
But on a Fi. Fa. he A Bond taken by a Sheriff for the Payment of G 


may. Money in Court at the Return of a Fi. Fa. is not 
23 h. 6. cap. o. void by the Statute of 23 H. 6. cap. 10. 10 Rep. 99. 
5. IOO. 4. 


The Sheriff may take A Sheriff may take an Appearance Bond with H 
a Fail Fond with Or one or more Sureties, nay, he may let him go 
without Surcties. . e 5 | 

without Sureties; for the Bond concerns not the 
Plaintiff, it being only for the Sheriff*s Indempni- 
ty. Coo. Eliz. 808. 0 Il. 

What Bonds a Sheriff @TUlhat Bonds a Sheriff may take, and what are I 
way take, and whar not. made void by 23 H. 6. cap. 10. with a full Expla- 

23 9. 60-2 ration of all the Parts of that Statute. See 10 Rep. 

from 99. 6. to 102. 4. 

The Sheriff may @Uhen a Houſe is recovered, the Sheriff may K 

breaka Houle to deliver break open the Houſe to give Poſſeſſion or Seiſin to 

f the Defendant or Demandant, upon Writs for that 
Purpoſe to him directed. 5 Rep. 91. b. | 

Z (here 


Sheriff and Under-Sheriff: 


A -© Where a Sheriff's Bailiff enters into an Houfe to 
execute a Fi. Fa. the Doors being open, if the 
Party ſhuts and locks the Doors upon them, the 
Sheriff may break open the Doors to reſcue his 
Bailiff and make Execution, and the Court will 


. 


63t 
© The Sheriff may juſti, 
„n open of 
rs to. reſcue his 


Bailiffs. 


grant an Attachment for the good Behaviour againſt 


the Aggreſſor. Cya. Fac. 556. pl. 20. i 
In all Caſes where the King is a Party, the 
Sheriff may break the Houſe if ſhut, either to take 
the Party, or make Execution for the King, if he 
cannot otherwiſe enter thereinto ; but before he 
breaks it, he ought to ſignify the Cauſe of his 
coming, and requeſt them to 
where a Subject is the Plaintiff. See Title Murder, 
I. 2. 538. | 
S 4 In all Caſes where the Doors ate open, the She- 
rift may enter, and make Execution for a Subject, 
either of Body or Goods; and {0 may the Lord to 
diſtrein for Rent or Services. Ib. yo. Car. 537, 538. 
D But the Sheriff cannot break open the Doors to 
execute a Ca. Sa. or Fi. Fa. where the Party refuſes 
upon Requeſt to open them. 5 Rep. 92. a. b. Cro. 
Car. 537, 538. HI 
E The Houſe of any Man is his Caſtle, and altho? 
a Man kills another in his own Defence, or per In- 
fortunium, yet it is Felony, and he ſhall forteit his 


M0 


open the Doors. '5 Rep 


What the Sheriff may 
do in the Execution of 
Writs where the King is 
Party, and alſo Where a 
Subject is Party. 


. 92. a. And what 


Where the Sheriff may 
enter to execute a Ca. Sa. 
or Fi. Fa, 


But cannot break open 
Doors to do it. 


A Man's Houfe is his 
Caſtle, and how he 
may defend it. | 


Goods ; but if Thieves come to rob his Houſe, and the Owner or his 
Servants kill them in Defence of himſelf and Houſe, it is no Felony. 


5 Rep. 91. 4. b. Cro. Car. 537, 538. 

F A Pan cannot aflemble his Friends to go to Mar- 
ket with him to ſecure him from Violence, but to 
ſecure his Houſe he may. 5 Rep. 91. b. 

G A Man's Houſe is only for himſelf, Family, an 
his Goods, not for a Stranger who flies thither for 

Shelter, or for his Goods, but the Sheriff after Re- 

'_ queſt, may break open the Doors. 5 Rep. 93. 4. 
When the Court awards a Capias againſt a Coun- 

teſs, the Sheriff or his Officer may execute it impune, 

for they are to execute, not to diſpute the Proceſs 

of the Court. 6 Rep. 54. 

A Sheriff or any Perſon by his Authority, who 
makes an Arreſt, ought to ſhew at whioſe Suit, and 
out of what Court, and for what Cauſe he arreſts 
po * when returnable. 6 Rep. 54. 4. See Title 

treit. 


Where a Man may 
aſſemble his Friends in 
his Defence. 


A Man's Houſe is 
only to protect himſelf, 
not Strangers. | 


What the Sheriff or 
his Officer may do in the 
Execution of his Office, 
and how execuſable. 


The Perſon making 
an Arreſt ought to ſhew 
his Authority, if re- 
quired, 


A Bond 


6 3; 2 
he t. 
gf Where + or ehe 

the Sta tu 
23 h. C. cap. 109. 


In an Action upon a 
Bond, and the Statute 
pleaded, the Impriſon- 
. and not the Deli- 

erance, was traverſed 

which h is naught. . 
| #3. 6. r x 


> good, without 
Cing en or Whete. 


„Ne 


A Declaration, and 
doth not lay, per nomen 
A. B. Vie how made 


8050 by a Replication. 
23 Y.6. cap. 10. 


Arif and Under Aertz: 


Fe . 555 K large; 
15 


br 0 pro p thy Ge. 2 Leon. Caſe 
the LIED yard 


the next Quarter-Seſſions to be holden for. the 


Pond was taken by a Sheriffs Officer te the A 
Pini, with his Conſent, for the Appearance of 
a May i in Cuſtody at his Suit, and held not to be 


195515 the Sate of 23 H. 6. . Faſcb. 3 M. 


Fc Statute of 23 .. 6. cap. 10. was. clade B 
5 ewed hat — B. was in cution, and the 
was made for his Bisse The Plaintiff 
„That at the Time of making of the Bond, 
abſque hac that he was then in 
Traverſe was held to be t: For 
been, abſque hoc that i 7 was made 
13 07 
A Bond entred into to the Sheriff, to appear at C 


My ie 


i 01 14 
Hut 


County A 27 is is g00d, without ſaying when and 
85 5 NV. B. R. 


. e is brought upon a Bail-bond, and D 
th not ſay, teneri to the Plaintiff, per namen 
4 B. c. The Defendant craves Qyer the Con- 


fe an d pleads the Statute of 23 H. 6. cap. 10. 
Plaintiff replies, That the Bond was taken by 


the Sheriff by the Nun of his Office, abſque hoc that it was taken for 
Eaſe or Favour: And this was held to be a — Replication. 6 V. &. M. 


An Actio againſt 
. Sheriff Pa 17 Executor 
F falſe NN of a 
F 1 | 


An Executor brings an Action againſt a Sheriff E, 
for a falſe Return of a Fi. Fa. in the Teſtator's Life- 
time, and ſets forth, That he returned leſs than he 
had levied; and after a Verdict, it was moved in 


Arreſt of Judgment, That it was a Tort, and moritur cum perſaua; 
and that it is not within the Statute de boni aſportatis in vita Te ftato- 


ris + But ad judged, that the Action well lay, 
ed. Williams and Cray. 


and the Plaintiff recover- 
Vic. Wilts. Paſab. 5 B. R. So alſo upon a 


falſe Return upon a Capias utlagatum after Judgment, tam pro Domino 
Rege, quam pre the Plaintiff. Co. Fac. 532. pl. 16. 533. 


A Sheriff levies Money 
upon a Fi. Fa. and dies, 
it isa Duty, and hisExe- 
cutors ſhall be charge- 
able with =D 


Note, It is not a Tort 


The old Sheriff conti- 
nues till the new one is 
ſworn. 

12 Ed. 4. cap. r. 

24 . 4 . cap, 6. 


A Sheriff levies Money upon a F. Fa. and dies; F 
an Action is brought againſt his Executor for the 
Money: And adjudged, That it lies upon this Di- 
verſity, viz. Where a Sheriff is chargeable in his 
Life-time-for a perſonal Tort or Misfeazance, there 
Actio moritur cum perſona. But where he is cha rge- 
able for levying of Money, and not paying od it, 
that is a Duty; and if he dies, his Executors are 
chargeable as well as N would have been, if 
living. Cro, Car. 539. pl. 3. 540. 

When a new Sheriff is choſen, yet the old She- G 
riff continues Sheriff of the Cotes until the new 
Sheriff is ſworn. (Hill. 22 Car. I. B. R.) For the 
taking of his Oath doth compleat him in his Office; ? 

3 an 


- Shexl® anG-Untor-Syvrit 


Scfo- 


* 21009 before qe 


* 1 


ghetiffi. 911 32 fi 2918 5 9 1 17 „ag v tor 7, Fri! 
A A Man is in Execution in the Cuſtody of the 
old Sheriffs, but not turned over to the new She- 
©} riffs. he — cage, tho * brag Shorifts: and nc tlie new 


b. 


. "oa 2 


7 F 


FLY Dy 


42 . 
of & ALLE \ 


B See the Sheri 06 London dies, ha 
other icarinot! act, becutiſd he is no Sheriff, but maſt 
wait *till another be nd; for there muſk bo tw 
' } Sheriffs of London, Which is:a Ci and Udunty 

but one Sheriff of Middleſex, whi 
C | They! arb frveral as Wel Ain only cſpecive 

Courts: z but as to air Fo t. but one "Stiefitf, - 
I 50K 5 slit Riot ifs F 


cannot act. 


Writs. 


2 2 1 [ 119. 2 


a. 
VP, 4 
#33 *» 


"I, challenged, the Ven enire ſhall 99 5 to wes oth r. . Rl 


1 * Bet 5 12 1242, . 


E ». "The: 
Ptiſoners; und if the old Sheriff refuſes to deliver 
over the Gaol to the new Sheriff, the Court will 
compel him by Rule to do it; becauſe the Cuſtody 
+ ofcitte County den cominitted ro-the Sheriff by 
the King, thereb 
him. Mich: 8 W. 3. B. N. See Rep. 77. 
F a E. Fa. was delivered to the 8 eriff at Nine 
of the Clock, and no Warrant was made upon it; 
and at twelve another was delivered, and a War⸗ 
rant made upon it, and executed the ſame Day, 
and it was held good, and took Place of the fir 
Smalbone verſus Croſs 9 FV. 
G 4E. Fa. was delivered to the Sheriff af London, 
who made a Warrant upon it, and delivered it to 
the Plaintiff, who did nothing in it for twen 
Days; then came anothet Fi. Fa. u 
Warrant was made and executed, and the Plaintiff 


Sf * » 


done in it for t 


Stieriff e i {has te Ciltody of the The Cour may. com- 
pel the old Sheriff to 


turn over his Priſoners 
ann 1150 


533 
thechid Surtiff is in. Office: For there 
miſt not vera Vavanty, eſt there ee ons 15 want of A 


not the new Sire ps 15 


When one ne Sheriff of 
London dies, the other 


but they both make 
is Omya . Show. Rep. 289. 


They are ſeveral as to 
Plaints, but not as to 


* - CUhere: theve are tue Serin, and bie of them Two Shekiffs; FOR Is 


the Venire 
8. Jo. * 


44 4 


alſo the Cuſtody of 7 Priſoners is committed to 


Where * laſt Fi. Fa. 
re ne to, the Sheriff 


A Warrant u upon 2 F. 
Fa. made, and nothing 


] 


Days, then comes ario- 
which a ther which is executed. 


ire te ems nt e 


dered him to give back the Warrant, and then let the Sheriffs return 


What they pleafe. 
H 


9IWW. g. 
ſeiſed the Goods, he thall flop ; but after he hath b 
ſeiſed, he may go on, and ſell; 
Part, he may alſo go on non ob/tinte the Super 1 tintſh it, 
or his Removal from his Office. 3 Anne B. R. Cro. 


El. 597. pl. 2. 


Vol. II. 7 


It a Superſedens * to a Sheriff before he hath 1 1 a Super ſedeas comes 


fore Seiſure, he mult 
ſtop : But if He has be- 
"and if executed in gun to execute, he may 


= 
EY 
* Þ® uy 


Sherift-andUnder-Sheriff. 


deli hben the Sheriff i Goods 


upon's Fi. Fa. A 


1. 


turned. 3 Anne B. R ol: 1A ni t ner 
de Won zn 5 iwo bsi zn 100 4212662 blo 
Where the Sheriff here Goods are in a Sheriff's Hands pro d, etin B 
9 — for emprorum, it is not ſuch a Fault as that: he 
nor felling rhe Goc. forfeit Iſſues: But if be do not Telbcberwatts the (1 
Teſte and Return of the Dy ingac, he: ſhall then 
. forfeit Iſſues; 3 Anne, Bo ene ine 
What the Sheriff muſt here a Sheriff returns Iſſues, he muſt not rb C 
return for Iſſues. turn the; Value of the 1 r the Ground, but 
Rae only the Value of the Land which it might be leaſed 
WW bh At. 3 Leon. Caſe 224. dt d. f 300 27100 
An Execution is good., Ik the Sheriff ſells the Goods upon a Fi. Fa. it D 
though not returned. is a good Sale, though he doth not return his Writ. ' 
| , 4 Laon. HL 44s [not ene e 2 
A Diftringas hall go1-e Upon 2 Fi. Fa. the Sheriff returns, that he had E 
the new Sheriff, to cauſe ſeiſed Goods of ſuch a Value, ſed non invenit em 
8 Sheriff to ſell the et, and then he was diſcharged; whereupon a 
e Diſtringas went to the new Sheriff againſt the old 
Sheriff to cauſe him to ſell the Goods. 4 Leon. Caſe 44. But upon 
an Arreſt upon a Latitat he muſt return it. Cro. Car. 447. 
* A Sherfff ſeiſes Goods upon a Fi. Ea. and be- F 
may ſell the Goods with- fore Sale he was diſcharged from his Office, yet he 
out a Venditioni exponas. may fell the Goods without a Venditioni exponas. 
9 „ a. . e 1 
The Ad for preventing By a Statyte made 13 & 14 Cur. 2. cap. 21. For G 
— i y Cage preventing the unneceſſary Charges of Sheriffs, and 
Eaſe in paſling of their Eaſe in paſſing their Accounts, it is enacted, That 
Accounts. * no Sheriff ſhall at any Aſſizes keep any Fable for 
13 & 14 Car, L. cab. zr. any Perſon reſorting to the Aſſizes, fave only for 
his own Family and Retinue; nor ſhall make or fend any Preſent to any 
* Judge of Aſſize for his Proviſion, nor give any Gratuity to any of his 
Officers or Servants, nor have more than forty, nor under twenty 
« Livery-Men, upon Pain of forfeiting 200 l.“ There are ſeveral other 
Matters in it relating to their Accounts, and paſling of them; which ſee 
there. This Act was temporary at firſt, but afterwards made perpetual. 
1 Face 2. cap. 17. See the Statute, there are many good Things in it. 
I Ys The Sheriff dies in his Office, and before ano- H 
0 ieee ther is ſworn, a Priſoner eſcapes: This is no Eſcape 
he may be taken again. to diſcharge the Priſoner; becauſe upon the She- 
rtrlriff's Death the Priſoners are all in Cuſtodia Legis 
until there is a new Sheriff, and then he may be taken again whereſo- 
ever he is found, becauſe his Eſcape is no Diſcharge from the Plaintiff. 


3 Rep. 72. 
2 


* 
» 
- 


4+ ua 


= 
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70 Every 


Sheriff and Under⸗ Sheritl⸗ 
A Every Perſon who ſhall. apprehend one or wore , The gl. to Rn, 4 


Highway-men, and ſhall- proſecut he Sher 
are convicted, ſhall have 1 $9 ee High wen en 4 


om the | 
_ where ſuch Conviction r 2 — 
N * any Fee, 40 ,. within one Month after 
Fac onvition,:'ahd Demand thereof hy Certificate und 
Fand ibefore- whtom fuch Ctinvidtion ud, at if any D the Judge's 
happen, the ad s Certificate ſhall direct in what . ae eee 
4 _ _ to L that the Sheriff in A Penalty for Non-Pay- 
Payment to _— 
a SEE cap. 8. double dhe Sum. 40 u. 5M. cap, a 
re a Man is in the Sheriff's | 
ceſs, and another Writ is Abe by Pro A\Wit: deliemmed. co 
; the Body of him — -he is preſen din hi Priſoner in his Cuſtody. 
Cuſtody in Judgment of Law; { although not ad is is a Chang urn him. 
* arreſted, though it is not roperly 202 fia, but | 
c " "Cale lende reg 5 Rep 89. . 45 
was brought againſt "is Tos 50 
the not returning f N 1 UndesSherif for (Vere an a ion leg 
: adjudged, That it lies as well againſt him | a Non-feazance. 
5 Hog Sheriff, 1 Leon. Caſe 203; - | 48 ni S 1 
was adjudged;- That the Statute abi = 
re ee oft, Er 
in P tions. 
where it exceeds 100 J. It —_— 3 woe her 29 Eltz. cap, 4. 
* ee in the Statute, that it ſhould — The Proviſo 5 yy 
d - and Cor . intended only 2S to to Executions — "of 
Þ gments in their Courts, not to Executions out of Corporation-Court 7 
E . Proc 78 = e Cho. Car. 286. pl. 34. 287 — 2 . 
roce irected to the Sheriffs of e 
and one of them dies, the Proceſs i — — 
make y t roceis 18 gone, fon both - + 
P - £9 uity 5 Gag Sheriff, Mod. N in Low: and 
Ste a | Sheriff ordered to 
of: an Airs return his Writ 0 aliter Injunction. 
2 -A chment) notwithſtanding an In dan, 925 : 
An Attachment 
as Sheriff has — Wr. ak 1 ll the * 
dodo e the Sheriff is indifferent, a Wits; n Co 
ected to the Coroners. bid. 193. Tn 
4 Unter Stent nt returns the Jury, tho' his High-S 3 
K ay ndant. 1 4 Ay and Bail for the the 25. * 
f any lawful Objection be 
N Sheriff a ſpecial Jury mY 2 made to Sheriff to ſtrike the 
aſter, otherwiſe the Cane will not f] y the Jury, when e 
"RT without Confent of Pa rties. Vid 22 15 W 
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* — — A Re earn es 


A Venire; dirzefted 0; 
one of gigs. -ra/ 


Riot. 


the ſame Day. Fil] 


Elegit. 


* d » 4? 


bean of se., 


Bail on un; Attache. 
ment. 


Sheriff fined and com- 
mitted. 


Sheriff Fees. 


How far Offen of 
the Court. 


e no PI YM 


him. } 113 # > 


Bond for rate 


Exemption how the 
Office of Sheriff. 


Proceſs to be executed 
by the Succeſſor. 


Falſe Return. 


Payment öf one in 
Execution. 
Riot. 


When to Gl Goods 
on. a Fi. Fu. 


Action nh him 
for Money levied. 


- Two: —— of | Li 


| arid likewiſe in ſetting the Fine; 163d. 315. 


Sheriff and Under⸗Speriff. 


N there ate two, and one of hem is Party A 
to che Suitg che Vene ſuriat may be directed fl 


. theft Uurthk weng. 0 217 
here che Sheriff need ndt be preſent upon aB 
Convadtian! for a Riat. il. 383. us 10 Se 59 


Executions are. einde to khn in C 
tlie ſame Day, ;he-oral_extcute-'titat hihi is Hf 
deliverad. Mid f . eee 
Mere the Sütriffadeliwere et ian a Moiety D 
3 tis voidable by * 4 3 
Audita querela, Ibid. 453. K 2 
. Shetiffwitk of Maallleſe rx ns-adite$:v06Þ»- E 
' don by; the cn d 48 2, WON lo lh 
OY take Bail oh an Mttachmest r F 
Proſecurer may wolle toy acc p 
— Salle > ws on 19:1 2 of: boitne vile 
Where 2 Shen, ra fined be ben e G 
delitering to an Infant a Writ! ee. vhofght © - 
by his Prochein-Ariz. ii bids Ie 
What Fes are due to the Sheri Ewechtivn H 
of Writs, and his Duty therein. Vite Fes ant Ext 
cutiong arith for his- Duty in Fa fee. Bail, ( 


Di. 15nd 1% Or. „ ee de 


A Sheriff is the. Office of R. Rl in the ane I 

miele, as 'Confldbles--to N of the r 
. £1 

No Afton nt him for tkibg inſuficient K 
Bail. 3 Salt. 5 57.00 03 35 

Bond given to the Plaintiff himſelf for ge. L 
ance; and not to the. Sheriff, üer 8 

Che dubject catmot he exempted from the Office M 
bf Sheriff but dy Act df Patlienient or the ge 
Grant. Did. 134. 

Ußere ind what Proceſs in one Sheriff's Time N 


may be executed by another fucceeding Sheriff. 


Bid 147, 

Ste of an Action againſt him for a falſe Refurn O 
of a Frri Facias, Ibith 149. 

Where Payment of Money to him by one taken P 
in Execution, is good,; where not. hid. 158. 

Pe muft- be a Party to the Inquiſition fbr 4 Riot, Q 


Where he levies Goods by a Lixri facins, he may R 
ſell them tho? he is but of His Office. iz. 323. 
Ik hel does not pay the Money ſo levied, an Ac- 8 
tion of Debt lies Againſt him, and againſt his Exe: 
cutors. after his Death, : becauſe. it was a Duty ow- 
ing by him, and not only a perſonal Wrong. Lid. 
323. 
2 Where 


Sheriff and Under-Sheriff, 637 

A here he levies more than will ſatisfy the Debt, Where Levies were 
he may detain it till the Debtor demands it, and rte — 

1 where __ 3 _ 159. . FI 

Tho? he ma a Treſpaſſor in the Execution, ecution good tho" 
yet the — * ſtands 1 Bid. 160. — To 

C Bekoze the Statute of Ed. 2. he never put his Return. 

Name to the Return of any Writ. Bid. 314. 

D Jfhereturn a 5 6 Corpus and hath not the Body, Cepi Con pus. 
he ſhall be amer Lid. 

E T@TWUhere it is ſuggeſted on the Roll that inſomuch Where the Coroner to 
as 2 Brother of the Defendant was one of the She- urn the Jury. 
riffs of London, that therefore the Coroners might 
return the Jury, and not denied; the Coroner muſt 
return the Jury. Skin. 102, 

F It eight only plead to Iſſue, and the Venire is a- The like. 
warded to the Sheriff; if after it falls out that the 
Sheriff is a Defendant, the Venire ſhall go to the Coroner, though the 

| Sheriff hath not yet pleaded, Jbid. 106 

It the Sheriff be a Party, or relate to one of the Jens to the Sheriff 
Parties, &c. and the Venite be awarded to him, it Saz Marter of 
is only Matter of Challenge, which may be waived 8 
or releaſed. Bid. 118. 

H Though the Sheriff may not do an Act to him- Sheriff's Power. 
ſelf, he may do an Act for himſelf, Bid. 119. 

I An Attachment granted againſt the Sheriff for Where any Perſon of 
not returning Money for Marſbalſea and maimed the County to be taken 
Soldiers; and unleſs the Sheriff make a Return, 8 85 
the Court may take any Perſon of the County into 
Withernam, Ibid. 227. 

K Since the Statute of 28 Eliz. it has always been Sheriff's Fees. 
the Uſage for the Sheriff to take a Fee upon a Ca. 

Sa. for the Trouble which he had in the Execution; and if there be 
a ſecond Execution, he ſhall have a Fee for that alſo; and an Action 
will lie for this Fee. And it was ſaid that this Statute is miſtiken in 
the Printed Books, for the Roll is An. 28 Eliz. and the Statute is 

= An. 7 3 $63. - 

Vide the late Acts of 11 Geo. I. cap. 21. of | . 
the Statute of 2 Geo. 2. cap. 22, of Debto2s, —_— 17 As; 
m_ - by Gaolers; 3 Geo. 2. cap. 25. of Juries; cape 27. of 


Simony, what. 


Makes the Benefice 
void. 


The Penalty for the 
taking of Simony. 

13 Eliz. cap. 6. 

31 Eliz. cap, 6. 


The Penalty for cor- 


ruptly reſigning a Bene- 
tice with Cure, 


Simony may be be- 


twixt Strangers. 


2 , 

Simony, 

Jmony is the taking of any Boney, Re- A 
ward, Gift oz Profit, direckly oz indireck⸗ 
iy, fo2 the admitting, inſtituting oz in⸗ 
duſting of any Perſon into any Benefice 
with Cure of Souls, Dignity, P2zebend, 02 
Eccleſiaſtical Living, which, if done, every 
ſuch Pꝛeſentation, Collation, Gift, and every 
Admiſſion, Inſtitution, Inveſtiture and Jnduc- 
tion thereupon, ſhall be void, and the Ring 
ſhall collate thereunto fo2 that one Turn; and 
the Perſon who ſhall take ſuch Boney, Gift 02 
Reward, oz take any Pꝛomiſe, Bond, &c. fo? 
the ſame, ſhall fo2feſt and loſe the double Ulalue 
of one Pear's Pꝛoſit of ſuch Benefice, 13 Eliz. 


cap. 6. ſect. 6. and 31 Eliz. cap. 6. 


The Penalty for corruptly reſigning or exchang- p 
ing of a Benefice with Cure, is the Loſs of double 
the Value of the Sum, Reward, c. ſo given, the 
one Moiety to the King, the other to the Informer. 
ie 

Simony may be amongſt Strangers by Compact C 
betwixt them, without the Privity of the Incum- 


bent or Patron. Co. Car. 331. Cro. Face. 385. 


Or with the Patron's 
Friend or Wife. 


The Simoniack ſhall 
never be preſented to 
the ſame Benefice again. 


Where a Reſignation- 
Bond ſhall be good. 

Upon taking of ano- 
ther Benefice. 


pl. 16. 


So it is where the Incumbent makes a ſimoniacal DP 
Contra& with the Friend or Wife of the Patron 
who knows nothing of it. Cyo. Face 386. Cro. Fac. 

5. 

* Incumbent who is once preſented, admit- E 
ted and inſtituted by a ſimoniacal Contract, is diſ- 
abled to enjoy that 44 although he obtains a 
Preſentation de novo from the King. Cro. Fac. 
85, 286 
ö A Pan may bind himſelf to reſign, and it is F 
not unlawful, but may be upon valuable Reaſons 
without Simony : As to be obliged to reſign if he 
take a ſecond Benefice. Cro. Fac. 249. Cro. Car. 180. 


2 Oꝛ 


Simon. 6 39 

A Oz if he be Non-Reſident by the Space of ſo Or for Non. Reſideney. 
many Months. Co. Car. 180. j | 

B Oz to reſign upon Requeſt, if the Patron ſhall Or to tefign upon 
3 his Son or Kinſman thereto, when he ſhould Requeſt for a Sen, Q. 

e of Age capable to take it. 1bid. and Cro. Fac. 

274. pl. 2. where the Book ſays, tis good Policy 
to take ſuch a Bond. 1 Cyo. 180. a 

C Uhere a Man agrees to give a Sum of Money Or to promiſe to give 
to procure him to be preſented to ſuch a Benefice, Money tor him who 
this is Simony. Cro. Car. 330. pl. 15. 331. V 

D By an Act made at the firſt Seſſion of the Par- The Simoniacal Pro 
liament 1 /. & M. cap. 16. it is enacted, That motion of one Parſon 
after the Death of the Party ſimoniacally promoted — vari. 
the Offence of Simony ſhall neither by Way of "1, & MD. Sex 
Title in Pleading or in Evidence to a Jury be al- . 6. 1 
ledged or pleaded to the Prejudice 65 any other Patron innocent of 
Simony, or of his Clerk, upon Pretence of Lapſe to the Cro 1 
tropolitan, or otherwiſe, unlefs the Simoniack or his — 5 
victed of ſuch Offence at the Common Law, or ſome Ec le fiaſtical 
Court in the Life-time of the Simoniack. 7 | ae 

E All Leaſes made by ſuch Simoniack for valuable _ Leaſes for good Con- 
Confiderations to any Perſon not having Notice of ſideration without No- 
ſuch Simony ſhall be good in Law. wat gs Wen 


F The Statute inflicts a Penalty by Forfeitu ue Effect of th 
doth not declare the Contatte? void. bus vor 125 | Peg * A 
Contracts being againſt Law, are always held void. 

Carthew 252. | | | 
G QMhat held Simony in ſelling a Cura | ; 
taking Money to admit Perſons in Holy « "wa e 
Did. 484. | 25 
H Sale of the Advowſon, with a Covenant to pre- Tube like 
| on _ 4 ONE as = Bargainee ſhall 1 w | 
e Church being at that Time full of an Incumbent by Uſurpati 
d ; \ e Oturpation, 
3 e Impedit then pending to remove him; held Simony. 


Sim Ladtions. 
mul cum, See Treſpaſs. 


Slander 


Slander, what. 


Two joint Traders 
cannot bring a joint 
Action for Words. 


The Damages of one 
is not the Damages of 
the other. | 


Words which do un- 
dervalue or diſparage 
any one in his Trade 
are actionable. 


Words which touch a 
Man in his Office or 
Life axe actionable, 


Action lies for, the 
Word Murder, though 
no ſuch Perſon. 


How it lies for ſlan- 
dering of a Title, 


Any Man may ſpeak 
for his own Title, not 
for a Stranger's. 


What makes an Action 
for ſlandering of a Title, 
- atid what not. 


Slander. 


See 


QLander is the defaming of a Ban in his Re- A 


"Actions. 
Moꝛds. 


putation, Trade oz Livelihood. 


mages of the other. 
Mods which do undervalue or diſparage a Man C 
in his Trade, are actionable: Becauſe in many 
Trades Men live upon their Reputation, and if you 
take away that, you take away his Livelihood. 


6½. K. K. 


here a Man is touch'd in the Duty of his Of- D 
fice, or in the Courſe of his Life, an Action lies, 
although otherwiſe the Words are not actionable. 


1 Leon. Caſe 469. 


Ik a Man ſays, that F. & murdered A. B. tho' E 
there never was ſuch a Man as A. B. an Action 
lies. 2 Leon. Caſe 120. See Title TUo2ds, and Cro. 


Eliz. 569. 


In an Action for ſlandering of a Title, there is F 
no Difference, whether the Words be ſpoken to 
the Party or Stranger; for in both Caſes the 
Plaintiff's Title is ſlandered. 2 Leon. Caſe 147. 

Jt is lawful for any Man to ſpeak in Mainte- G 
nance of his own Title, but not to countenance 
the Title of a Stranger. 

Without ſome ſpecial Cauſe ſhewn, as that he H 
was in Communication to ſell, or that he was hin- 
dred in the Sale, or without ſhewing a ſpecial Pre- 
judice, an Action will not lie for ſlandering of a Title. Cro. Fac. 485. 


Cro. Car. 140. pl. 16. 141. 


2 


The Defendant ſaid of two joint Traders, Tbey B 
are ſhabby Fellows, not worth a Groat; and they 
gy in this Action. Curia. This Action will nos 
ie, becauſe the Damages of one are not the Da- 


Trin. 34 Car. B. R. 


Cro. 


ac. 164. 


Slander 


Siner. 


A Ständer ought to \be expielt ald not 


8 Aae Wor bog 1 vr the” W Wh 
re. 01 re en l e Words are 
. who keeps an Fe ev to 24 "Thou k oh a ir pokes” only mri ife, 
Bawdy boys, i f it be intended oſe Wo the Alion. 


Pe from coming to f Tout, the | 
Aion must be brotight by the — * ro. Car. 329. pl. 13. 
C If a Man fas 55 he bank 25 or 1 % A dn 4 Kot 
Land, although "he hatt n no a TH, 1 Action ließ. againſt a Man for ſaying 
Moot: Caſe 558. 45.70 730 that he hath a Title, 
Wihere che firſt Words are plainly aftionable, eee 
the Effect of them ſhall not be Aken away by Auh- How it mould be when 
ſequent ambiguous 'Words'; for When ſabſequent 12 _ 
Vords Nn on pen Worth rh ought © ; 
to carr in the ro Inte ndment, chat were ſpoken in ſuch 
Senſe + was not be Frans Io Alyn Fae 0 8 
E. The exhibitin Ei ff. a ſcanda lous Bal to * King Where the exhibiting 
is not an ny Can f Action; ke the King is the r 
Head an Fountain of ice, - 152 therefore it and whers not. 
is lawful for all His Sub jeds' to. mak 6 their Com- 
plal to him; But if a Sub ject Will, after che Bill exhibited, 1 
atter in it to the Diſgrace and Diſcredit of the Perſon intended, 
1 Aion well lies. 3 Leon. Caſe 213, 
| is no Diſctedit to a Phyſician” to ſay Qt he Where Words" of = 
1 one with Phy ick, for it may be witholit an f and whe not. 
Fault in him, for miſfake oft-rimes'the' Di 
eaſes in their own Boes, much more in others ; and apply wrong 
Medicines, which' ma oo be the Patient's Death, and yet no Dit. 
credit * them, unleſs it be ſaid ſcienter & vplentarie, &c. Cro. BL. 
O. 5 
G , In an Aeg for the Word Baſtard, Hl to For the Word Beftard. 
lay the Declaration. 2 er Cur.. Although the Plain- a Foctbit * 
rin hath not a preſent Title (there being ſome Per- it lies x : 
ſons before him) yet if it appears that he hath but 
a Poſlibility to inherit; an Action lies. Cro. 192 „ 
H Jn à Declaration the Plaintiff ſaid, That he in- 


tended to aſſure Part of his Land upon his Son : : * yg wok 


and becauſe that he was not in a Communication an Action. 
to aſſure or make Leaſes, but only intended, which 
might be ſecret, the Action did not lie. ro. Fac. 3 97. pl. 2, 

I Shall E. bis Wife fit above my Wife ? He is a 
Baſtard. And ſet forth, That he had 200 J. per Anu. The Word ers 
and per Diſcent, quorum pretextu he was ſcanda- NOI | 
lized in his Eſtate: Adjudged actionable. Moo 108 

K It was ſaid by Holt Chief Juſtice, That he hath nien) of Adios 12 
known it to be a ſet Rule, That all Words ſtand Words. 
upon their own Feet; and he ſaid, That for his 
Part, wherever Words did tend to take away a Man's Reputation, lie 

Vol. II. » Yau. would 


<1 keep the, Cute 


. ̃ ̃ͤ—d . ECT. LEI 
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e tne.” ot But not for laying, Inever,game 


(| va 2% ar 
ut an 5 * Comb. 46, 65, 66. 
The like. As calling him Buffle-headed Fellow, ignorant L 
+: Fellow, and has not done Juſtice, G . 13:4. . 
The lie. And per Ch. J. all Actions for ſkandering a Tuſtice M 
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16.42 
oWould;.encourage 4 Aggions/for them; e e een jgþuts , 


to the'Preſervation he P 1857 n 
21; 1% * _ 7 TERS of la 20 Are "rough. r the {credit A 


„ Whic oh nd therefore, ought he ad- 
Nan cane bee ; judged Peres Hof the Create, of the Fetten of 
0 e 2 1 Cros Flig. 192. =, 

Ir; lies not for. the It wi 5855 kb 55 Mg 4 "Bawd: OE it B 
Hon RC eh is wi in the Jari 2 Spiritual Court; 

. and by... „ elk but for-ſaying, get 27 * -houſe, n Action 
ma 2 yins = Go. Car 229. 1 95 Cro. 


| „ „ lies, It 9 in 
7 Atti Si aon Car. 261. 1. 3 
Words ee ane ſa 155 2 B. i is. the Ma who kill'd "my, Hus-© 
an A ction eh 4 Med, Gs es, in Law and Equity 


* $241. ö * 45 
* 


W - 


The likes % 1 30 M. ſtale a Sheer of his. 75 un by the Defen- D 
N dant 8, and it is not the firſt; he. ſtole. by a hundred. 
| cite act $2991 v. * 


52 ne. S0, 8 is al. Vila Liar ar, Ge. Tpoken of E 


So 4 3 of Peace, arg ſactionable. > 15 e nas 


The ike. an Action lies for repreſenting a Tavern to F 
5 e 11 wd /-houſe, Vid. 215. wake, 
ke Ihe. ef 2: * he has, the Pretender 's Pifture in his Room, G 


and 1 {aw him drink his Health, Ge. Ibid 5283 3. 
The like. So for ſaying P. hath ſtole m Hens, Cc. Bid 371. H 
125 ame and pod 1 
my Wife, becauſe meerly negative. Ibid. 290, 
Juſtice of fee, , . Slander of a Jultice of Peace. in the Execution K 
7 ol his Office is indictable, or an nformation lies. 


of Peace in his Office may be turned into Indict- 
ment. Ibid. 46, 13. 


The . „ And by ſome an Information les for Words of a N 
© Juſtice where an Action will not. 13:4. 66. 
The like. Quere, If an Action lies for Words of a Juſtice, 0 1 
+, Rogue and buſ Knave for ſearching after him and 1 


other honeſt Men of his Sort, and he would make 
aim give Satisfaction for plundering. Ibid. 72. 
Words aftionabl. ton lies for theſe Words, Tou are a Rogue, and P 
robbed the Hockley Butcher, &c. Ibid. 247. 


The ... for, You are a Rogue, and broke a Shop at Q 


Oxford, and your Grandfather brought over 31 
to make it up. Bid. 232. 


„ ”..- So for, You are a Break- lock and Pick- lock, and R 


| keep Piſtols i in your Houſe, and I will arraign you 
and have; you whipp'd, &c. for it. 164.4. 52. 
2} | Do 


Slander. 

A So for ſaying of 2 Merchant, He is a pitiful 
Fellow, and not able to pay his Debts, hour Spe-_ 
cnt Signification, or Damage. Comber. 2 92, 

B Qraere, If it lies for ſaying of a Farmer, He owes 
more than he is worth, and is 

C It lies not for a Butte? gen 
and the Quarter ef Es 
Cow, of which this is part, 9 4 7 Caving, Per 
9 50 he loft his Cuſtomers, ſed Quære. Ihid. 161. 


But if Hid chat he ha expoſed che ter, &. 
to fale, and 5 *Reafon + whoſe. CES 
thereof, Action lies. Bid. . 
E It lies not for ſaying, You are 4 Pitch, 4 ind 1 
will make you ſuffer for a Witch. Lid. 7 


F Foz calling # Man Cuckold, . for lrg 2 
Woman Whore. without a ſpecial Quærei 


Bid. 28, 28, 2 29. = 
G Bon for {aying the bat. It's bated, eg. 
ſhewing ſome temporal. ! 35 pi agg, 
- Vide Bid. and 391, i i; wg 7 OY” ny IP 
H But the Word Whore i is 40 5 ble in Ln 'K 
orpus a London by 


Cuſtom, and after a Habeas 
Was granted. Ibid. 138, 39. 
I But it ought to appear to be in London by the 


Declaration returned, and- if removed before Decla- 


ration, Quære if not by Affidavit. 1bid. 
K See the Force and 13 of an en oth in laying 


Actions of 7 e 72 
a ay 


L here Words ſb 
M @TUhere ſuch Words are not adtionable * 326, 


with Capital Gt 250 


N Where Words (poken.oh Traleſdren Tre Ahn: 


able. e 

O ... Where Words, ſpoken of Tradefmert are not 
actionable. Ibid. 327. 

P © There Words geren of Men of Profeſſions 2 
actionable. Ibid. 328. 

Q here ſuch Words are not actionable. : Jia 


Bid. 28. 


Wan N — Ok a Butcher. 


Words of a Merchant 


Of 4 Farmer. 


The like. 


0 .J. ei, * 


Uncheraft 
Cuekold and Whore, 


* 
* 


1 WEL 
ern 

Whore. 

In L London. 


— 


de bier Dee 


Ol a Tradeſman. 


$ "4 *« * 


Of Profeſſions. 


Son 


Son Aſſault, what. 


dant did was in his . e * Se wit your _ * 


75 ot N; 4850 4 
What Battery ry may, be An: re0US 0 0 | "ha 

juſtified uponSun-tfredt. Jin 0 leaded; but if the . 1 1 55 72 
but And afterwards b byD 

be outrageous, even to 2 Maihe fhers oy bs 
it came to be olitrage6us, 5 nl on th, pix þ bit by 5 
e 1 In L | 

1 * 8 Counſ el o the 'Cat 0 f 

ASA neſles are Firſt ET 6 prove! bs 4 þ — 


NIP % AL 5. * IX) * * 


0 7 1 * 
> Do £ NN. ' a” SLICE: 22 52 *. 
* * 1 * 
, * TIF »£ 5 Ri ( s 1 0 : 1 
vd n 15.56 e eg © ins t 
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} 


What Powe hate 8 iner have pers in D 
ER” or Cauſes Yatrimontal, and fo2 P2obate 

: of Mills for Goods, and granting of 
Adminiſtrations ; and fo2 Tithes, where there is no Modus. Dee 
fo2 their Jurisditions Articuli Cleri, 9 E. 2. made at Lincoln. | 


What Matters belong hat Matters belong to the Juriſdiction of the E 


3 Court, Spiritual Court, and what not, and where no Pro- 


Stat. de Circumſpete hibition lies. See Stat. de Circumſpefte agatis. 
agatis. 


No Perſon to be cited Mo Perſon ſhall be cited to appear out of the F 
” 2 out of his Dioceſe where he dwells but in certain Caſes, which 
85 5. 8. cap. 9. ſee in the Stat. of 23 . CAP. 9. with the penalty 
for doing of it. 
Where the Spiritual TUhere the Spiritual Courts have Conuſance, the G 


CO IR, Courts of Law ought as well to give Credit to their 


tlxir Sentences. Sentences, as they do to their Judgments of the 
Courts of Law. 7 Rep. 43. b. 
3 (here 


Spiritual Courts. 


A Uhere a Cauſe is originally Spiritual, yet if 


afterwards in the Spiritual Court they: are to try a 
Matter of Temporal Conuſance, a Prohibition hes. - 


7 Rep. 44. b. ales 
Where the Spiritual Court ſhall have a Juriſ- 

dition, all the Cauſe ought to be Spiritual but if 

the Spirituality be mix'd, with the crops ity, and 

the Spiritual Courts proceed to try the Temiporality, 

hibited. 7 Rep. 44. 4. b. | 

C The Queſtion was, Whether the Parſon or Vicar 


B 


* 


645 
Altho' Spiritual, yet 
f they meddle with 
Temporal, Prohibition 


lies. FM 


Whete all muſt be 


they ſhall be pro- 


The Spiritual Court 


ſhould have Tithes, &. The Farmer preſctided” path corufance where 
to pay a Modus to the Vicar, and a Conſultation - Pech are Spiritual Pet: 


was granted; becauſe it was triable in the Eccle-, :* 
ſiaſtical Court; for both Parties, as well Parſon Nen 
Modus is not 


Vicar, are Spiritual Perſons, and the M 
cui ſolvendum. 1 Leon. 94. Caſe 121. - 


and Vicar comes in Queſtion, this is meerly tria- 

ble in the Spiritual Court. Cro. Eliz. 306. 5 7. 
E Uhere a Suit is brought for ſaying of 

vel his ſimilia, although it is not good at Common 

Law, yet the Spiritual Court uſing that Way, the 


pl. 12. N | 5 
By the Civil Law the Death of the Plaintiff or 

Defendant doth not abate the Libel, but they have 

a Reviver. Cyo. of 46s 489. pl. 20. 

G A Feme may ſue in the Spiritual Court for Defa- 
mation; but if Coſts be adjudged, the Baron may 
releaſe, but not the Suit; becauſe it is pro Refor- 
matione Morum. Cro. Car. 222. pl. 9. 

H A Parſon may ſue in the Spiritual Court for a 
Modus, but if it be denied, they cannot proceed 
any further; becauſe they cannot try Matters of 
Preſcription there, Latch 210. | 


F 


1 @Qpona Suit for Tithes the Defendant claimed by 
a Leaſe proved but by one Witneſs, which was 
not allowed: Alfo a Prohibition was denied; for 

there is a Rule in the Regiſter, That where 


ords, 


Common Law ſhall not controul it. Cro. Fac. 159. 


ſons. 


* 


in Queſtion, but 


a a | _ - "Where the Right of 
D Ghere the Right of Tithes between the Parſon 1 14 


ſon and Vicar is triable. 


Actiens for Words in 
the Spiritual Court differ 
from Actions for Words 

at the Common Law. : 


Death of the Plaintiff 


or Defendant doth not 


abate the Libel, bur 
there ſhall be a Reviver. 


A Feme may ſue in 


the Spiritual Court for 


Defamation, and het 
Husband may releaſe the 
Coſts, but not the Suit. 


A Parſon may ſue for 
a Modus in the Spiritual 
Court; but if it be de- 
nied, how to be. 

They cannot try & 
Preſcription. 

Where a Prohibition 
was denied, Where there 
was but one Witneſs. 


co n is, there 
cognitio acceſſorie neceſlarily follows. Cro. Fac. 269. pl. See Title 


Pꝛohibition. | 

K There ought not to be a Suit in the Spiritual 
Courts for Words which are a&ionable at Law; 
but a Prohibition may be granted. Cro. Car. 456. 


Vol. II. 8B 


Words which are 
actionable are ſuable on- 
Iy at Law. 


Parliament. 
l Memainder. 


Cts of . 0 Statutes are voſi- A 
| tive Laws, which conſiſt of two Parts, 
viz of the Wows ot the Ax, and of the 
Senſe t and they both joined together make the Law, 


K N In Be e of Statutes theſe four Thing B 
{hg os tatutes. are to lerved. 
1. What \ was the Common Law 8 the making of the Statute, C 

2, fflhat bat 94s the Miſchief and Defe& which the © Common Law did 
not provide 

3. bot 55 Fab, y the Parliament hath pwyided to cure this Defect 
in the Common 


4. The true Reaſon of the Remedy. 3 Rep. 7. b. 


How to take Adyan- He that will take Advantage of a Statute b D 
— a Sraruth Ia pleading it, muſt ſhew in his Pleading that he f 
within ſome Proviſo of that Statute, if the Statute 
which he E K 2, be a particular Statute, and not a general Statute. 
21 Car. B. R. 23 H. 7. ful. 14. 
Where a Statute gives a Remedy for any Thing, 
2 go” 11 de it ſhall be preſumed there was no Remedy before 2 . 


reſumed there was none the Common Law. Raym. 191. 
Oxe. 


General Words do Seneral Words in an Act of Parliament do not F 
nan extend to an Eftate- comprehend an Eſtate- tail. Id. 322. | 


„ That the Rules to conſtrue Acts of Parliament 8 


of the Common Law. are different from the ſtrict Rules of Common 
E Law. 14. 3555 356. 


2 And 


A nv: the relative Words in the Act of Parlia- 


B There 2 
8 8 m 


* 
And relative Words 
ment will make a Thing paſs as well as if it had D an 4 
been particularly expreſſed. : N. 54; 3. cularly expreſs'd. 
Statute gives à Penalty to the King's A dene gives a Pe- 
ying his Heirs and dude e ppt wap ig: le 

ay fue for a Breach in his own include. 
ime; for the Word King is nomen kallectivum, ana 


Majeſty, without 


includes all his Succeſſors, for he never dies in re- 


C The Statute of x Fac. 1. 


D 


E 


F 


G 


H 


I 


K 


ſpe&'of his Politick Gapacity. 2202 — 
* 7 hich concerns Attor- _ The Stat. of i Jac 25 
neys and Solicitors, doth not extend to ſpecial Retainess.. 
Retainers of Attorneys and Solicitors. (Mic. 23 | FRY 
Car. B. R.) For that Statute is a general Statute, and not a particular. 

IN an Iſſue be joined upon a collateral Point ari- _ eee 
ſing in the Pleading, and no Place is alledged ral Pont in the Plead. 
whence the Venue may come, this Fault is helped ing, and no Place al- 
after a Verdict, by the Statute of Feofails ; but if _— ere 
the Ifſue be not joined upon a collateral Matter, it Verdict by the Statute 
is not helped by the Statute, if no Place be alledged; of Zeofails. 
for the Statute intended not ſuch extraordinary 
Iſſue joined upon collateral Points to the Statute. See Jeofails. 

A Stattite which is made only in Affirmance of | 
the Common Law, that is, that doth not ena& , A Statute made only 
any new Thing, but doth only ena& that which Common Law may bs 
was provided for by the Common Law before the pleaded as a Statue. 
Act made, though it did not fo plainly appear, is | 
nevertheleſs a Statute, and Pads pleaded as a Statute, although the 
Defendant hath a plea at the Common Law alſo. (Paſch. 23 Car. B. R.) 
For it enacts nothing contrary to the Common Law, and may there- 
fore well ſtand with it. | 

Mhen a Statute is made at a Seſſion, &c. held 
by Prorogation, the moſt brief and ſure Way is 
to plead Quod ad Seſſion. Parliamenti, &c. 1 Lutw. 
140. | | 
Ik a Statute be made to continue to ſuch a Day, What ſhall be faid to 
and then another Act is made before the Expiration be a perpetual AR, 
of the firſt, to continue it always, &c. it is all 
one as if that firſt * perpetual at the firſt. Id. 221. 

Where a Statute ſha taken by Equity, ſo 
that an Action ſhall not be barred by he 3 3 ry Louie 4 = 
of Limitations. 21 Fac. 1. cap. 16. Id. 260. not to bar an Action. 

The antient Statutes were made upon the Peti- Hon nc 8 
tion of the Commons in Parliament unto the were mage. 
King; in which Petition was ſet forth that which 
they did deſire of the King might be enacted and paſſed, not by Pills 
prepared, as now they do. Paſch. 23 Car. B. R. 

It was held by this Court, 5 Car. in Simons Caſe, 
that the Statute of 1 Marie was repealed by the: 
Statute of 1 Eli. But Quære, For it was doubted 


How to plead a Sta- 
ture made at a Szilio: 
held by Prorogation. 


1 M. not repealed L 
Eliz. ** F 


by 
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Statute of 1 Jac. 1. 
of Tanners is à general 
Law 4 n 


Where to recite a Sta- 
tute in the Writ or 
Count. 


Where a Statute gives 
an Action in amy Court 
of Record, the Courts of 
Weſtminſter only are in- 
tended. 


Where the Miſrecital 
of a Statute in pleading 
is help'd by the Statute 
of Jeofails. 


Difference when the 
Action 1s grounded upon 
a Stature, and concludes 
contra formam, &c. or 
contra formam Statuti in 
' bujuſmodi, &c. 


mam Statuti in hujuſmodi caſu edit. & proviſ. there it may be good 
notwithſtanding the Miſrecital. Id. 192. 


Where an Action is 
brought on a general 
Statute,thePlaimiiffnecd 
not ſet it forth. 


contra formam Statuti in hujuſmodi caſis edit. & proviſ. without ſaying 
when or where the Statute was made. 


Penal Statute not ex- 


tended to Equity, but 
mall be expounded ac- 
cording 10 the true 
Meaning of it. 


large and arbitrary; and if the latter ſhould not be, the Expoſition 
would be too narrow, and would extenuate the Force of the Statute, 
and hinder the true Intent and Meaning thereof. 


The Reaſon of the 
Common Law is a good 
Light to the Conſtruc- 
tion of a Statute. 


How to expound a 


Statute made 10 xemedy 
a Miſchief, 


eund. 1548. 


the Common Law gives great Light; and the 


2 Inſt. 301. 


„„ 0 


Where a Statute ought to be recited in the Writ B 


Mhere an Act of Parliament gives an Action to & 
be brought in any of his Majeſty's Courts of Re- 
cord, this ſhall be intended Courts of Record at 
Weſtminſter, and not inferior Courts of Record. 


. The Miſrecital of a Statute in pleading a Thing D 
which doth not concern the Ground of the Action 


which is brought upon the Statute, is helped by 


the Statute of Feofails. (Trin. 1650. B. &) See be- 
fore, Title Pleadings, and N 191. Miſre- 
to 


cital of a Starute vitiates the 


There is a Difference when the Action or Infor- E 
mation is grounded on an Act of Parliament, and 
the Concluſion is contra formam Statuti pred. There 
the Action or Information is not good if the Statute 
be miſrecited ; but if the Concluſion be contra for- 


Where an Action is brought upon a general Sta- F 
tute, the Plaintiff need not in a Declaration ſet 
forth the Statute at large, but only to ſet forth a 
Breach made by the Defendant, and then conclude 


Although a Penal Statute ſhall not be extended G 
to Equity in the Expoſition of it, yet it ſhall be fo 
expounded, that the true Intent and Meaning of it 
may be known. (Mich. 1650. B. S.) For if the 
former ſhould be, the Expoſition would be too 


In the Conſtruction of Statutes, the Reaſon of H 


Judges, as much as may be, follow the Rule thereof. 


here a Miſchief is to be remedied by a Sta- ] 
tute, the Remedy in the Expoſition of the Statute 


is to be applied according as the Miſchief doth re- 
quire. 2 Leon. Caſe 114. 


2 


Judges 


| Statute. 549 
A ares have always expounded general Statutes, - How general Statutes 

| —_— the Rule of the Common Law found. 4 on rs * 

ed upon the Perfection of Reaſon. 3 1 5 ISA. ; 4 We 

B HMhere an Act of Parliament is dubious, long 1 conſtrue a 
Uſage is a juſt Medium to expound it by; and the .. 
Meaning of Things ſpoken and written, muſt be as hath been con- 
ſtantly received by common Acceptation. Yaugh. 169. 

'C But where Ulage is againſt the obvious Mean- 0, it is where Ulige 
ing of an A&, by the vulgar and common Accep- is, againſt the Meaning 
tation of Words, than it is rather an Oppreſſion, ofthe At. 
than an Expoſition of the Act. Yaugh. 170. IRE | 

D hen an Act of Parliament alters the Common How it is when an A& 
Law, the Meaning ſhall not be reſtrained beyond e e ComuonTav. 
the Words, except in Caſes of publick Utility, when the End of the 
Act appears to be larger than the Words themſelves. Yaugh. 179. 

E hen the Words of a Statute extend not to an it is Where the 

Inconvenience rarely happening, but doth to thoſe words extend not to 
which often happen, it is good Reaſon not to ſtrain an Inconvenience rare- 
the Words farther than they will reach, by ſaying, U Pening. 
That it is Caſus omiſſus, and that the Law intended 
que frequentius accidunt. Vaugh. . © 2 "a 

But where the Words do extend to an Inconvenience ſeldom hap- 
pening, there it ſhall extend to it, as well as if it happens more fre- 
quently. Id. 5 5 

G An Ad of Parliament which generally prohibits Where the Law gives 
a Thing upon a Penalty which is popular, or only "nga Fower ** 
given to the King, may be inconvenient to divers Paliament 

articular Perſons, in reſpect of Perſon, Time, 
lace, Gc. For this Cauſe the Law hath given 
Power to the King to diſpenſe. Vaug b. 347. 

Statutes which are made to puniſh great Offen- what are Penal Sta. 
ders, and to give Increaſe of Puniſhments beyond utes, and what nor. 
the Puniſhment of the Common Law, are Penal, 
and ſhall not be extended to SA : But the Words may be conſtru- 
ed beneficially, according to the Intent of the Makers; but Things 
out of the Words, ſhall not be taken by Equity. Partridge againſt 
Strange. 1 Plow. 86. b. | 

I It is a Rule in Law, That whereſoever a Writ . Where a Statute doth 
doth recite a Statute, there the Statute doth intro- itoduce a new Law, 

_ duce a new Law. 2 Inft. 121. 

K Some Statutes are general, and ſome are ſpecial : Some Stautes general 
They are called general from the Genus, and ſpe- _ 
cial from the Species. Now as for Inſtance, the F 7 
whole Spiritualty is the Genus; but a Biſhop, Dean and Chapter, &c. 
is the Species: Therefore Statutes which concern all the Clergy, are 
the general Laws; but theſe which concern Biſhops are ſpecial. Alſo 
the Word Office is the Genus; but the Sheriff, Prothonotary, c. is 
the Species: Alſo the Word Myſtery or Trade is the Genus, but the 
Trade of a Grocer, &c. is the Species, &c. See 4 Rep. 76. 
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. 

FO J 
„ 


Judges axe Fendi. Nbtz THe 


take Notice of all gene- 
xal Statutes, though not 


pleaded, hut not of, pe. 
t. muſt 


cial Statutes. 


take Notice of all Parlia- 
ments an&rl i! Seth ns 5 N 4 A y ©, "x7 * a mas n, 2 
| Notice 3 of all Pathaments and their Seſ. 
On not: Ws Was me F 

fions; . # . e e 1 1 EASE 


The Miſrecitat'of a 


general Act which need 
not to be recited, makes 


it ill. 


173. Eliz. cap. 10. 
18 Eliz. cap. 11. 


o 
= 


| Concerning Dean and 
Chapter's Leaſes, are 


general Laws. 


Not ſafe to recite a 
general Law, but only 
to ſay, contra formam 
Statut' he did ſuch a 
Thing. 


The Plaintiff need not 
ſet forth more than 
makes for him. 

The Defendant may 
plead the Reſidue. 

A Rule for reciting 
of Statutes. 


All Statutes which 
concern the King, are 
general Laws. 


By what Words in a 
Statute the King ſhall 
be reſtrained. 


Where the Statute 
gives a Forfeiture gene- 
rally to the King. 


Where any Thing is 
prohibited by a Statute, 
and no Penafty ap int- 
ed, yet an Indictment 
lies. : 

Or an Action 2 tam, 
Kc. 


brought. 


4 Rep. 76. 4. B. 


—_ 


— - 


* 


e tte bound tes take Notice!of & 
all general” atutes, A tho? they Ae tiot pleaded p. 
but of ſpecial or particular Statutes, tliey are not. 
Let although an Act of Parliament 


be a private Act, it is ſaick the Judges are to take 


' 
* 


3 aynt. 191. * 88 , „32 1 
Ik a general Act be recited where it need. nõt, 3 

yet if it be miſrecited, it makes it il. Cro. Car. 232. 

oO: i a LS 0h 


| The Statute of 13 Elig. cap. 10. and 18 Hi. C 
cap. HI. concerning Leaſes made by Dean and 
Chapters, and other Eccleſiaſtical Perſons, are ge- 
neral Laws cf which the Court ought to take No- 
tice, though not found by the Jury. 4 Rep. 120. b. 

Mote, It is not Policy to recite a publick Statute D 
in Pleadings or Indictments; for the Recital is not 
neceſſary, and the Miſrecital is fatal: And there- 
fore the ſure Way is only to. ſay, contra formam 
Statur? ſhort, without ſaying Saturz or Statutorum, 
See 4 Rep. 48. 4. p 5 1785 

Where the Plaintiff recites ſo much of a Statute E 
as makes for his Purpoſe, the Defendant may plead 
the Reſidue if he will. Cro. Fac. 140. It is a Rule, 
That it is ſufficient for any one to recite ſo much as 
makes for his Purpoſe. Jones 30. 3 


All Statutes which concern the King are general F 
Statutes, and the Judges are obliged to take Notice 
of them without pleading. TY 

Where there are general negative Words in a G 
Statute, the King ſhall never be reſtrained by them, 
unleſs particularly named. Cro. Eliz. 542. pl. 9. 

Where a Statute gives a Forfeiture generally, it H 
is intended for the King ; yet when the Forfeiture 
is a Prejudice to any particular Perſon, this Perſon 
ſhall have the Forfeiture. 3 Lev. 290. 

In every Caſe where a Statute prohibits any ] 
Thing, and doth not limit a Penalty, the Party 
offending therein may be indiQed for a Contempt 
againſt the Statute. C. Eliz. 655. Or an Action 
lies for doing againſt the Statute , but that muſt be 
brought, tam pro Domino Rege quam pro ſeipſo 3 
becauſe there muſt be a Fine paid to the King. 


Cro. Face 134. 2 Inſt. 118. 


How Actions upon 
on. Statutes to be 


- * 


Aﬀions upon penal Statutes, how to be brought. K 
3 Lev. 374. | 
3 


There 


Statut. 


_ Where Coſts in Actions upon Penal bene 
"6A be given, anc -when not. 3 Lev. 3 


B Where Declarations upon Ads of Tanten 
bag, been amended. oi 


Q V5 what Words in an Act of Parlament, in- 
tailed Lands ſhall be forfeited. 2 Lev. n f 


Sd 


In what Statutes Copyholds are included, aller. 
8 

E 3 Though a Statute appoints a Proſecution at the 
Aſſizes or Star- Chamber, yet the King's Bench is 
not excluded without particular Words. 3 Lev. 479. 
F Uhere a Statute gives a Forfeiture in Courts, 
where no Protection, Eſſoin, ec. is allowable, 
extends only to the Courts at JV eſtminſter, and not 
to any other inferior Court; though Weſtminſter is 
not named: For an inferior Court cannot allow of 
Protections. Cro. Car. 112. pl. 4. 146. pl. 26. 


G The Statute of 2 23 Hg. cap. 5. concerning Sewers, 
was made for the Eaſe of the People, to wit; That 
the Defendants who 7. oſecuted for acting un- 
der that Statute, Ry it, or not plead it, at 
their Election. (Hill. - 2 1 55 B. R.) But the ſafeſt 
Way is to plead it. See the Statute. 

H The Statute of 21 Fac. c. 13. of Feofails, which 
is to help the Defects in Pleadings, doth extend to 
all ſos Courts, as well as to the ſuperior 
Courts: for it is a beneficial Law for the People, 
and ſhall therefore be expounded largely, and not 
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When there ſhall be 


r* 


not. 60% Te 
Where et 


upon Act of 1 


2 


A what Words in an 
* ingailed * ſhall 


In es 8 Co- 
pyholds are included. 


Where the King's 
Bench fs not excluded 
by Fans Act of Parliament. 


n 
1 


Where a Statute gives 
a Forfeituce, and ſays, 
That Eſſoin, Protection, 
Sc. ſhall be allowed, 
ſuch Forfeiture muſt be 
ſued for in the Courts of 
Weſtminfler, and not in 
any inferiot Courts, 


For whoſe Benefit the 
Statute of Sewers was 
23 h. 8. cap; 5. 


The Statute of Feof ails, 


21 Jac, cap. 13. 
extends to inferior 
Courts. 


with a Reſtriction, as ſome other Statutes touching the Proceedings in in 


Law are: But this is now corroborated by the 
Statute of 4 & 5 Anne, For the Amendment of the 


Law. 


An Action was brought upon the Statute of 


5 Eliz, cap. . ſect. 12. for not appearing as a Wit- 
neſs 1 a Subpena ; and the Plaintiff recovered 
x01. and his Coſts. Alſo 9 V. z. See Title Uit⸗ 
neſs and Actions. 

K The Detendant in Pleading need not ſet forth 
the whole Act of Parliament, but only ſo much as 
makes for himſelf. 1 Plow. 105. a. Fulnerfov and 
Steward. 


L Note, Look into the Table in the firſt Part of 


the Statute- Book in Title Continuance, and that 
will direct you to all the Statutes which are conti- 


nued to 6 &* 7 IV. z. 


4 & 5 Inn. 

An Action brought 
upon the Statute 

5 Eliz. cap. 9. 
for a Witneſs's not ap- 
pearing to give Evidence. 


Defendant need not 


ſet forth more of a Sta- 
tute than makes for him. 


Where to find the 
Continuance of Statutes 
in the firſt Part of the 
Staiute-Book. 


Ad 


P 9 — — 


8 —— ww 4 
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And where to md And for Statutes repealed during that Time ſee A 
Sx bir Title Continuante and Title Parliament there. 
of the Starute-Book. $017 96 3 IS ; EPR 
80 allo in the ſecoas . Allo look into the Table in o ſecond Part of B 


Part ofthe Statute· Book. the Statute-Book, and there in Title Contfnttance, 
ou will find all the Statutes which are continued 
7 1 From 7 l. . to 3 Annæ. edt ras . 
So alſo in the ſecond And for Statutes repealed during that Time, ſee C 
Part of the Statuie- Book. in Title Repeal of Statutes there. : 


# - 


Statute of Frauds, A P2omiſe of Marriage not in Writing, whe- D 
ther within the Statute of Frauds. Skin, 24. 
Weſtm, 2. Statute of Weſtminſter 2. provides no Remedy E. 


for cutting down of Trees. id. 94. 2 
The Statute of 4 Jac. - An Eſtate being created by the Crown, notwith- E 
and 349.8. ſtanding the Alterations made by the Statute of 
| | 4 Fac. the Reverſion remains in the Crown; and 
is protected by 34 Hen. 8. Skin. 97. cl 
23 Eliz, Statute 23 £liz. extends to all Sorts of Recu- G 
ſants; and though the Party be indicted upon that 
Statute in a wrong County, yet he ſhall have no 
Advantage of it, or avoid the Indictment for any 
Cauſe but Conformity. Skin. 99. load 
22 Car, 2. cap. 9. Wilful Wrongs are not within the Statute of H 
22 Car. 2. cap. 9. Skin. 100. 3 
The Statute for regu- The Privilege of being a Freeman is not ſuch 1 
lating Corporations. an Intereſt or Truſt for Government as is within 
the Statute of Car. 2. for regulating Corporations. 
Skin. 117. | 


35 of Eliz. againſt T. was committed by a 2 of State upon K 


Iauits. 35 Eliz. and the Warrant was *till he ſhall be diſ- 
| charged by due Courſe of Law; where the Statute 
is, That he ſhall be committed, there to remain without Bail or Main- 
prize *till he ſhall make a direct Anſwer if he be a Jeſuit, &c. and the 
Commitment was adjudged to be regular, for it is in the Nature of 
a Conviction, and the Party is in Execution *till Anſwer made. Skin. 
69. 
: Perſons not within WMhether Perſons ſhall upon an Indictment be L 
che expreſs Words. expounded to be within the Intent of a penal Sta- 
tute who are not within the expreſs Words or Let- 
— ter of ., in 4209; 429 | 
Of the Statute of ex One exerciſed a Trade ſo as to fulfil the Intent M 
_—_ ; 3 Trade, at be. of a Statute, yet not doing it according to the 
us an PATE Words or Letter, this was adjudged an uſing of 
the Trade contrary to the Statute. Skin. 428. 
Though a Statute concerns a particular Thing, N 
and be private in its Nature, yet if the Forfeiture 
be to the King, that makes it a publick Act. 16:4. 
429. | 
3 The 


COIN. 9 . * , 

» Ss x. "IMF. 1 N * : 4 
einn 
p * 5 
. ; 


1 


A | The Statute 12 Car. 2. of appointing Teſtamen- 
taryy Guardians to Infants. | Mod. Caſes in Law 
Equity 136, 137. 5 


and 
B The Statute 29 Car. 2. 

tions or Creations of Truſts ſhall be in Writing, 

ſigned by the Party, &*c. explained. Idem 72. 


- 


8 2 | fr tr 
9 1 


cap. 3. That all Declara- | 


C The Statute 11 & 12 . 3. againſt Papiſts pur- 


chaſing Eſtates explained, ſee Ti 
I 55, 167, 168, 173. ” | 
D Statutes are to be expounded by the Rules and Reaſons 
Common Law. Idem 8. | | 


- 


4 


E The King can't be diveſted 


ral Words of a Statute. 
Injury they ſhall be ſpec 


ially conſtrued. 


e Papiſts. Idem 


12. 


piſts. 
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| : I2 Car. 2. of Guar- 


Statute of Frauds; 


LY , * 
— 0 * 


5 2 


of the 


of any of his Pre rogatives by the gene- 
Idem 6, 8. | 
F Though the Words of an Act are general, yet to avoid an apparent 


Idem 7. 


G And the general Words of a Statute may be qualified or reſtrained 


by ſubſequent Clauſes or Sentences. Idem 8. 


H © The Habeas Corpus Act being ſuſpended, the Court declared they 


I 


Stat. 
Stat. 
Stat. 
Stat. 
Stat. 
Stat. 
Stat. 


Stat. 


Stat. 
Stat. 
Stat. 
Stat. 
Stat. 
Stat. 
Stat. 
Stat. 
Stat. 
Stat. 


Stat. 8 and 9}. 3. c. 11. Vexatious Suits. Idem 115, 366. 


1 H. f. c. 5. Addition. 
3 H. 7. c. 10. Coſts, c. Idem 314. 
23H. 8. c. 15. Paupers. Idem 344. 
25 H. 8. c. 22. Faculty. Idem 364. 
26 H. 8. c. 6. Wales. Idem 136. 

27 H. 8. c. 26. Wales. Idem. 

28 H. 8. c. 15. Piracy. Idem 74. 


34 and 35 H. 8. c. 26. Wales. Idem 136. 


had no diſcretionary Power to Bail, exc. Idem 96 
There a Statute directs a Conviction to be on 
of the Offence is ſufficient. dem 179. 
Stat. Merton, cap. 1. of Dower. dem 23, 315. 
Stat. Glouceſter, c. 1. Damages. [de 
Stat. 43 E. I. c. 1. De terris Menſurandis. Idem 2 
15 R. 2. c. 2. Forcible Entry. 


Tdem.” 


Idem 65. 
Idem 52. 


5 and 6 H. 8. c. 25. Alehouſes. Idem 309. 
5 Eliz. c. 9. Perjury. Idem 179. 
18 Eliz. c. 3. Baſtardy. Idem 4. 
43 Eliz. c. 2. Poor. Idem 39, 344. 


3 Fac. I. c. 8. Bail in Error. Idem 79, 237. 
21 Fac. I. c. 19. Bankrupts. 


Idem 49. 


76, 277. 


16 and 17 Car. 2. c. 8. Ieofails. Idem 198, 356. 


17 


— 


hurches united. Idem 6, 7. 


22 and 23 Car. 2. c. 9. of full Coſts. Idem 371. 
Stat. 6 and 7 . 3. c.11. Prophane Curſing, ec, Idem 58, 366. 


Stat. 9 and 


Vol. 


II. 


— c. 17. Eſca 
10 V. 3. c. 17. Bills of Exchange. Idem 373. 
— — . 25. Stamp and Duties. 


8 D 


by Marſhal. 


Idem 350. 
Idem 365. 


Oath, a Confeſſion 


% 


ZN 


Stat. : 2 Lf 12 c. 3. „ wache of Parliament. 4 . 
Stat. 4 Ann. c. 9. Promiſſory Notes. Vr, 482,87 
8 4 10 5 Ann. c. 76. Amendment of of the Law. dem 77, 198, 
205, 303, 356. 

Stat. 5 Ann. c. 14. Preſerving the r ; 63, 208. 5) 
— c. 31. elony. dem 264. 4 | 
Stat. 6 Ann, c. 16. Brokers. Idem. 103. 

Stat. 34. c. 12. Arreſts, Ambaſſadors Servants, 6s 288. 
Stat. 8 Ann. c. 9. Duty on Candles. Lem 319, e. | 
r Stat. A c. 14. Againſt Gaming. as 57, 1 

c. 20. Quo Warranto, &c. Idem 28, 113, 127, 133, 
203, 209, 213, 234, b Bait Oc. 

Stat. 1 Geo. I. c. 11 10 e Iden 15 45. 
| or preſery rees. LIC... 

Stat. 2 Wa I. 2 15. Sheriffs. Tem 18 1. 87. 14. * 

Stat. 5 Geo. I. c. 2 
r. 5 Bankrupts Idem. 348. 
Neat, 7 Geo. 1. c. 13. Combination of Taylors. Idem 10, 11. 

- c. 28, South-Seg Directors. Idem 2 91. 

2.2. Pardon. Idem 103. 

Stat. 7 Geo. 1. Seff. 2. c. I. Regiſtring . Kew 173, 232. 
Stat. 8 Geo. 1. c. 19. oc the Ga em 330 > 
Stat. 9 Geo. I. c. I. a ing He Hades Cpu Idem * 


15 


Statute of Limitation of 
Actions. 


Statutes of Limitation, 


what. Weſe are Statutes which limit and ap- A 


I point, within what Time ſeveral real 
any perſonal Attons therein mentioned 


ſhall be brought. 


What Entry or Claim See. by the Statute of 4 G 5 Annæ, That no B 
„ . Partes Entry. or Claim to be made. upon any Lands, G. 
4% 5 Inn, © {ſhall be of any Force to avoid a Fine with Procla- 


mation, or ſhall be a ſufficient Entry or Claim 
2 with- 


A 


Statute bf -Limitation of Aciqus, 
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within the Statute of 21 Fac. cap. 16. entituled, An dt for Limita- 


tion of Aclions, and for avoidi 
Entry or Claim, an Action th 


the making of ſuch Entry or Claim, and proſecuted 


Title Claim. eb 
Hy the aforeſaid Statute all Actions to be brought 


in the Admiralty for Seamens Wages due after the 


firſt Day of Trinity Term 1706, ſhall be brought 
within fix "cog em the Cauſe of ſuch Ado 
ſhall accrue, unleſs under the Diſabilities there- 
in mentioned. See the Clauſe at large in Title 
Wages, See alſo there another Clauſe for the 
Limitation of ſeveral. Actions therein mentioned, 
where the Defendant ſhall be beyond the Seas, 
See Cro. Car. 333. pl. 20. 334. | 


B The Statute of Limitations, 21 Fac. cap. 16. doth 


C 


not extend to Spiritual Courts, but only to Actions 
ſuable in the King's Courts. Hill. 5 V. & M. B. R. 

It doth not extend to an Action of Debt for 
Tithes. Cro. Car. 313. pl. 10. 


D here the Defendant is an Infant, the Plain- 


E Foz the Statute of Limitations, 32 H.8. _ 2. 


tiff ſhall have fix Years to bring his Action againſt 
him after he comes of Age. Liutw. 2431, 2441. 


of real Actions, and for Avowries. See Title 


Seiſin. 


F An Horſe was converted ſeven Years ago, and 


G An Executor brings an Indebitatus for Goods ſold 


about two Years ago the Defendant owned the 
Converſion, and ſaid, That he would pay for the 


of Suits in Lam; unleſs upon ſuch 
be commenced within a Year after 


with Effet. See 
902.07 2969/18; A 07 
When Actions for 
Seamens Wages ſhall be 
brought. 9 


-- 4.5 Ann. 
1228 1 * . * 


So alſo where the De- 
fendant is beyond Sea. 


This Statute doth not 
extend to Spiriual 
Courts. 

21 Jac. cap. 16. 

Nor to an Action of 
Debt for Tithes. 


The Plaintiff ſt all 
have fix Years to bring 
an Action againſt an In- 
fant after he comes at 
Age. 

For Limitation of teal 
8 * 1 
32 Y. 8. cap. 2. an 

21 Jac. 


The owning of a Con- 
verſion within fix Years, 
is not anew Converſion. 


Horſe; and * non cul infra ſex annos pleaded 

in Trover, an os Four a Caſe of, upon a Trial at N/ privs in 
Middleſex the Defendant had Judgment, uſe the owning of the 
Converſion, and ſaying that he would pay for it, is not a new Conver- 
ſion, it is only an Evidence of the Converſion, and fo it is barr'd by 
the Statute. Hill. 10 V. 3. in C. B. See Cro. Car. 245, 333. 1 Lev. 110, 
I1i Note, An Indebitatus Aſſumꝑſit would have lain for owning the 
Horſe, and promiſing to pay for it. 

Where the Defendant 
ſaid after the fix Years 
Prove your Debt, and 1 
will pay it, this is a ne- 
Promiſe. 


by the Teſtator, and upon Non A/ſumpſit infra [ex 
annos pleaded, it — that on Sead! ou 
fold fix Years before the Action brought, but that 
the Defendant ſaid to the Plaintiff, Prove your 
Debt, and I will pay the Money; this is a new 
Promiſe, and ſhall charge the Defendant. 5 Mod. 


426. 


It 


— — —— - 


—— — — — — — 


= — ——  — —— 


= 2% 4. — — — 
r wo ev - + Bee os So ergy oe 
5 
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1 Di x 


fix . 
VIC lence © 


ra es a Debt wi 
it is an! 


of a Promiſe. 
392 5 


No Advantage to be 
taken of rhe Statute, un- 
leſs Pleaded, or, Sound 
ſpecially. HET 2 


This Statute Goeathe 
Plaintiff's Right where 
he is beyond Sea, not 
where the Defendant is 
beyond Sea. 


Stat. 4& 5 Ann. 


* 


Non. Cul. infra ſex annos 
for quatuor annos, is 


Writs of Formedon 
muſt be brought within 
twenty Years. 


21 Jac. cap. 16. 
= & 5 Ann. 


Entries muſt be made 
within twenty Years. 


21 Fac, cap. 16. 
4 K 5 Ann. 


The Entry or Claim 
muſt be proſecuted with 
Effect within a Year, or 
will be of no Effect, 


See an Expoſition upon 
the Statute of 
ZI Jac, cap, 16. 


A Clauſum fregit, tho? 
in another County, ſaves 
the Statute. 


The Statute cannot 
be extended by Equity, 
where the Defendant 1s 
beyond Sea. 


In what Actions, and 
in what Time, Actions 
may be brought againſt 
Defendant after their 
coming into England, by 
the Statute of 


4 & 5 Ann. 


Statuke of 'Linifratibn of Adtions. 


hon b 


Ik a Man acknowledges a Debt within fix Years, A 
: though it is not a Promiſe, "ans it is an Evidence of 
a \ Promiſe: '5 Mod. 426. 1 5 


* 
P 
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No Advantage ſhall be ten of tis AT &o B 
Limitations, unleſs pleaded, or found ſpecially. / 
Lutw. 813. 1 Leu. 110. 

The Statute of Tamitations dees the Plaintiff's bG 
Right where he is beyond Sea; but not where, the 
Defendant is bel Sea: For ſo are the very 
Words of the Statute. 1 Lev. 143. 

But now by the Statute of 4 & 5 Anne, Wm D 
the Defendant is beyond Sea, 18 Plaintiff's 1 
is ſaved, if he proſecutes it within fix Years 
the Defendant's coming from beyond Sea. | 

Non cul. infra ſex annos, inſtead of quatuor an- E. 
nos, is * becauſe it is more beneficial for the 
| Plaintiff, and therefore in his Favour. 3 Anne. 
See poſtea. a 

All Writs of Formedon in Diſcender, Rein F 
der, and Reverter, muſt be ſued within twenty ears 
after the Cauſe of Ackion firſt deſcended, and not 
after. 

That every Perſon wha hath Right of Entry G 
into any Manors, Lands, &c. muſt enter within 
twenty Years next after their Title accrued, or be 

utterly excluded : Infants, Feme-Coverts, Sc. ex- 
cepted. Note, By the Statute of 4&5 Anne, it is 
enacted, That ſuch Entry or Claim hall be of no 
Effect, unleſs it be proſecuted with Effect, within 
a Year after the making of ſuch Entry or Claim. 


See before in this Title. 


See much Learning upon the Statute of 21 Fac. H 
4p. 16. of Limitations in real Actions, and Titles 
of Lands. Lutte. 779. 

A Clauſum fregit, although in another County, 1 
ſaves the Statute, Lutw. 260. 

The Statute cannot be extended by Equity, K 
where the Defendant is beyond Sea, <A the 
Plaintiff may ſue out an Original, and continue it. 
Lutw. 950. See Lev. 143. See Cro. Car. 245. 
pl. 7. 333. 

By the Statute of 4&5 a it is enacted, L 
That if any Perſon againſt whom there is or ſhall 
be. any Cauſe of Action for Seamens Wages, or 
any Cauſe of Action for Treſpaſs, Detinue, Trover 
or Replevin; for taking away Goods or Chattels, 
Account, or upon the Caſe, or of Debt grounded 

2 upon 


a. RE SEL 
» a 


Statute of Limitation of Artions. 55 
upon Loan or Contract, without Specialty of Debt, for Arrearages of 


Rent; or Aſſault, Menace, _— Wounding and Impriſonment, or 


ny of them; be or ſhall at the Time of any ſuch Cauſe of Suit or 


Action given or accrued, fallen or come, be beyond the Seas: Then 


ſuch Perſon who is or ſhall be entitled to ſuch Suit or Action, ſhall be 
at Liberty to bring the ſaid Action againſt. ſuch, Perſon: or Perſons, 


after their Return from beyond the Seas, within ſuch Times as are re- 


A 


B 


C 


E 


F 


ſpectively limited for the bringing of ſuch Actions before by this Act, 
and by the other Ac made in 21 Fac. of Limita- % Ju. 
tions. See in * * be J & A * 3 
A Pꝛomiſe to do a Lhing upon Keque e & Promiſe to do a 
Action ariſes upon the Requeſt, and the Statute „ qr oy 
of Limitations is not pleadable to the Promifè. the Requett 
1 Lev. 48. | 
Where a Man promiſes to do a Thing upon _ A Promiſe to do a 


Requeſt, although Thing upon Requeſt, 


e Promiſe were made twenty 978 non - 
Years before, yet if the Requeſt be made within from the Requeſt. * 
the fix Years, it is well enough; for it is the Re- | 
queſt that makes the Action. Cro. Car. 139. pl. 14. | 

A Pꝛomiſe made twenty Years ago, if the De- The Defendant with- 
fendant doth not plead the Statute to it, he ſhall \\\&noofake Aden 


have no Advantage of it. 1 Lev. 110. Lutw. 813. tage of a Promiſe made 
Cro. Car. 381. pl. 8. | 2 


Stated Accounts are not within the Proviſo of Stated Accounts are 
the Statute of Limitations, but Accounts current not within the Proviſo 


„„ — 7-5 of n 
Exception in the Statute of 21 Fac, cap. 16. The Clauſe of the 


The 
of Limitations as to Merchants Accounts, did not — — — . — 
extend to Accounts between an Inland Merchant counts extends only to 
and his Factor, but only to Merchants trading be- Foreign, not Inland 


Merchants. 


yond the Seas. Chan. Rep. 152. 
The Statute of Limitations is pleadable to an This Statute is plead- 


Aſſumpfit brought by an Attorney for his Fees and ble to an Attorney for 
Moneys laid out, becauſe the Fees are not upon l e 


Record. 3 Lev. 367. | | 
See an Expoſition upon this Statute. 2 Mod. Ses anExpoſiion up- 


on this Statute, 
71, 72, 7 3. | * 


— 


Vol. II. 8 E. Statute 
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Statute of Limitation of 
Writs of Errod). 


No Fine, Recovery or 
ay to be revers'd 


O Fine or Common Recovery, nor any A 
y Error, unleſs the Judgment in any real or perſonal Actions, 
Writ be brought within {hall be 2 or avoided by any Error 
Wr or Defect therein, unleſs the Writ of Er- 
ror be brought and proſecuted with Effect within twenty Years after 
ſuch Fine levied, or Recovery ſuffered, or 2 igned, or en- 

tred of Record: A Proviſo for Infants, Perſons be- 

10 & 11 cd. 3. c. 14. yond Sea, G c. 10 & 11 V. 3. cap. 14. 


Statutes Staple and 
Merchant. 


Ertent. 
— 


* 


Who ſhall take a Re- HE Chief Juſtice of the King's Bench, and 3; 
. „ele the Chief Juſtice of the Common Pleas 
re of a Statute Staple. . . , 
23 h. 8. cap. 6. may each of them, and in their Abſence, 
the Mayor of the Staple at Weſtminſter, and Recor- 
der of London, may jointly take Recognizances for Payment of Debts, 
according to the Form preſcribed in the Statute, which ſhall be inrolled 
by the Clerk of the Recognizances. The Judge's 
ee for taking of the Recognizance is 3 s. 4 d. the 
oY Clerk's for intolling of it 35. 4 d. and for the Cer- 
R. for ta- tificate of it, 1 5. 8 d. Whoever takes more ſhall 
forfeit 40 J. Set. 2. 


3 | That 


The Fees for ir. 


A That there ſhall be like Proceſs, Execution and 
Advantage, as upon any Obligation of Statate Sta- 
B That upon ſealing of the Proceſs there, muſt be 
* paid to the King an Half penny itt the Pound. 


C 4 Clerk ol the Statutes thall reſide in his Office, 


— 


- 


and have ſufficient Lands in his County. _ 


D The Statute Merchant for the Recovery of Debts. 
E All Statutes Merchant, and of the Staple, muſt, 
within ſix Months after acknowledging, be entred 
with the Clerk of Recognizances, or ſhall be void 
againſt any Purchaſor, for Money, or other good 

— Confiderativts ae 
F The Clerk of the Recognizarices muſt have Eight- 
pence for the Entry, which if the Clerk ſhall re- 
fuſe or negle& to do, he forfeits 20 J. Alſo the 
Clerk to have Two-pence a Year for every Year's 
Search. Se. 7, 8, 9, 10, 11. 5 
G -Debt lies as well upon 

a Bond. Cro. El. 355. pl. 14, 461, 494, 319. 
H The Conuſee of a Statute by Deed releaſes to the 
Tenant of the Land, and a Purchaſor, all his Right, 
Intereſt and Demand in the Land: And held to be 
no Diſcharge ; for at the Time of the Releaſe he 
had no Right or Cauſe of Demand in the Land ; for 


a'Statute Staple, as upon 
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upon 4 Statute Staple: 
= + = «4 mT * 4 FY = 7 L 
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den wilt ge in 
Half- penny in the Pound 


paid to the King. 
S Doiftttiti 20 34 


Adler of ie Statutes 
ſhall reſide upon his 


Office, and have ſuffici- 
ent Lands in his County 
14 E. 4. cap. 11. 

Acton Burnell made 
11 ox 13 E. 1. 
All Statutes Merchant 
and Staple muſt be en- 
tred within ſix Months. 
27 Elis. cap, 4. ſei. 
7, 8 


The Entry muſt be 
but Eight-pence,Penalty 
20 J. and Two-pence a 
Year for every Year's 
Search. 


Debt lies as well upon 
4 Sraturts as ttpon a 
Bond. h 


Where a Releaſe of 
the Conuſee to the Te- 
nant of the Land is no 
Diſcharge of the Land. 


the Land is not the Debtor, but the Perſon. Cro. Flis. 552. 


1 Debt was brought upon a Statute ſolvend. cum inde 
requiſitus eſſet; and upon Oyer it was ſolvendum at 
the Feaſt of St. George the Martyr, and upon a De- 
murrer held to be an incurable Fault. Cro. Fac. 

316. pl. 20. 

K All Proceedings upon a Statute Staple are in 
Cheney in the Petty-bag . 

L But Proceedings upon a Statute Merchant are 

thus, viz. upon a Certificate made to the Court of 
Chancery, there goes out a Capias: ſi laicus returnable 


either in the King's Bench or Common Pleas, upon 


out an Extent. See Ce. Car. 450, 457. 


VI 
one after the other, and ſatisties the former Statute, 
but doth not vacate it; and the Conuſee of the 
later Statute takes out an Extent upon the Lands, 
this Extent may 


tute be avoiced by a Sci. Fa. (Hill. 22 Car. B. R.) 


If one acknowledge two Statutes upon his Lands 


be avoided until the former Sta- 


Solvend. cum inde requi- 
fitus, inſtead of ſuch a 
Feaſt, and naughr. 


How the Proceedings 
are upon aStatuteStaple. 


How upoa a Statute 
Merchant. 


which there goes 


Two Statutes upon 
Lands; one of them ſa- 
tished but not vacated : 
An Extent upon the 
other may be avoided 
till the firſt Statute be 
vacated. 


For the Law is not to take Notice of private Acts done between the 
— 


WR 


Parties; 


1660 IMD en on. 


ther it be or ps. 


in Action, and recoverable by Law ; and not a preſent Duty dus by 
Law, as a Debt upon a Statute, Judgment or Recognizance is, upon 


27 ile 


er Statute js ſatisfied; But 
Fa. it will appear whe- 


— 
* 

= 
ts 


Patties; and ir doth "not appear that te fo 
upon the om and art Infue upon the 
e Statute acknowledged upon Lands, i a pre- A 
A Seatate upon Lands ſent Buty, and ought to be fatisfied before an Ob. 
mn Opfgstian, and vnp. igation, Which is not ſo. (Mach. 23 Car. B. R. 
Wedel Fora Debt due upan an Obligation is but a Choſe 


whieh preſent Execution is to be taken without farther Suit, 
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Subpœna ad compa- 
rendum ; ad teſtifican- 
dum. 


Ubpena to appear is a Writ iſſuing out of B 
the Chancery oꝛ Exchequer ; Subpaena ad 

| teſtificandum ig a Writ iſſuing ont of the 

Court, where the Tſe is joined, upon which Jſlue the Evidence 

is to be given. * 


Where Subpana's ar Tg Subpang to iſſue out until the Bill filed, and C 
6 Lille cut 1 * aCertificate thereof; which ſee in Title Chancery, 


= Z 5 Junz. by the Statute of 4 & 5 Anne. 


Succeſſoz, See Coꝛpoꝛatſan. 
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Suggeſtion. 


Conſultation. 
See Pꝛohibition. 
Tithes. 
CC Ugoeſtions are G2ounds to move fo? P2ohi- P 
Suggeftion, what. bitions to Suits in the Spiritual Courts, 


when they meddle with Watters out of their 
JurſsdiXions : There are alſo Suggeſtions fo2 a Retorno Habend. 


where Non cepit is pleaded in Replevin. 
NT 3 2 A Suggeſtion 


| SUggetion. | 66 t 
10 4 A Suggeſtion made to the Court, That the Though the Thing be 
Thing for which the Libel in the Admiralty-Court ft be Moines If be 
againſt the Party, was done infra corpus comitatus, done wichin a County, 
whereas in Truth it was done beyond the Seas, is te Court will grant a 


be e 
notwithſtanding a good Suggeſtion for the Court to — 9 fe 


rant a Prohibition unto. the Admiralty, upeg; 
be it is but to try ths | An K Aa ralty, and not the 
Merits of the Cauſe © and the Court ean not telł Nhether it be true or 
not, but will ſuppoſe it to be true; and if it be falſe, the Court will 
compel the Plaintiff in the Prohibition to declare upon his Suggeſtion, 
and there the Defendant may traverſe the Fact, and if à Verdia=pls 
for him, he ſhall have his Writ of Conſultation” to authorize him t 
proceed in the Admiralty. Mich. 22 Car. B. R. 
B Matters of Record ought not to be ſtayed upon Matem af Necprd 
the bare Suggeſtion or Surmiſe of the Party; but pan Suggelieng 
there dught to be an Aﬀidavit made of the Matter 
ſuggeſted, to induce the Court to ground a Rule for ſtaying the Pro- 
eedings upon the Record. (Mich. 1650. B. R.) For the Law favours 
not the ſtopping of the 'Proteedings in Law, except there be very 
good Cauſe r i 1e on ay aut $3 301 tant naman 
C @Sungeſfions and Surmiſes, in Caſe of a Retornes Suggeſtions and Sur- 
Habendb, are never traverſable. Vymbiſb and Lord DIS Wewer travertar 
Willoughby. 1 Plow. 76. 4. But where they are in 1 
caſe of the Spiritual Court or Admiralty, they are traverſable. 
D In caſe of a Modus decimandi, if the Phintiff in 
the Prohibition do not within fix Months after the , T2 Suggetiontencr 
E of his Prohibition, prove his- ggeſtion ner Prohibition, 2Con- 
by the Depoſition of two or more ſubſtantial Wit- ſultation lies with Colts 
neſſes, taken before a Judge of that Court which * 5 
L 1 the Prohibition, the Defendant ſhall' haoire +7 
- * 9 and his Coſts, by the Statute of 2 & 3 E. 6. 
cdp. „ [ECls 14. 5 
E A Suggeſtion for a Prohibition where Tithes for In what Cafes the Sug- 
barren Heath are ſued for within ſeven Lears, by nw parton: _ 
2 B. 6. cap. 13. ſect. 14. ought to be proved as well © © ace 
as a Preſcription de Modo decimandi, or a Diſcharge of Tithes, or atiy 
other 4 Cro. Car. 208. pl. 3. 
How Breacties"of . — 1 and Deaths muſt What Rregches ob 
be ſuggeſted upon Record, and what Proceed ings e Sgt 


to be [ ereupon. 8 G. 9 V. 3. cap. 10. See the cord. | 
Statute. 8 & 9 ddl. 3. cap. 10. 


® 
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claration, all is naught. 1 Leon. 128. Caſe 175. 
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Summons andSeverance. 


then to have Judgment ad ſequendum ſolum. 


89 c * 9 5 | 1 - % 4 7 % x" WW. 
4 o . # + 1 aa 7 b as % N 
14 |; : N 2811. 0 * + Ait 1911947 4177 * 
3 


a - - 
TI 
* * _ * 
4 . * * 1 # 4 * « 
'? * 2 0 . „„ . * » ” * 1 , * * - * } 
* * S as = * * — o 4 4 7 Ty * w 
© x „ \ 4 0 * * - * v . . \ 7 1 Z f : * * * 
N * , 4 4 . o ; . . # % , * * 24 * Sa WY +v># * * 15 4 
, # , \ hb , 


IJ anmons in a 8 in > Remainder; he 
to be made, and how to be Miel. Cr 4 
. 862. 1 
He Writs of Sum- That n upen the Land L a B 
ons be Aion real Action, fourteen Days at the leaſt before the 
31 liz. cap, 3. ſelf, 2. Return, Proclamation. ſhall be made thereof on 1 
Sunday, at or near the moſt ee AT 
che Church or r Chapel! of the Town where the Land lies, which. fhall 
be returned with the Names of the Summoners:; and if ſuch Procla- 
mation ſhall not be had, then no Grand Cape ſhall iſſue out; 5 but an 
alias and pluries Summons, until a Sarunions: and Prockamatic 


be duly made and returned. +, 
Where a Summons muſt be Sen inter: GC 


Juſtices ore. d der of Jultices, Git. See Mod. Caſes 3; 309, Ge. 


; ina 3 
Bag to be made * 


Where an Informa- At che Defendant be not ſummoned tis a Miſ- D 
85 e e behavidur.ift the Juſtiges for which an 4 4 
lies Hi. 3 78. oi! 1 eit 10 Nig: 

bade. on An Order of Baſtardy. quaſhed,. for not ſetting E. 


forth that the putative Father was ſummoned. Ibid. g. 
Summons for a oe A Summons may be for 2 nen . _ -the F 
\..A 8 6 Ind Comber. 146. 


Ummons and Severante is when one of the G 
Plaintiffs oz Domendants nevbr appeared,” 
_ | then the other muſt ſue out a Writ of 
Summons againſt bim; and if he doth not came in upon it, 
J/ have alſo known 


it done in the King's Bench, by giving of a Rule to appear and 


coine . 
n Mo. - Three 3 


Error, and one releaſes the Errors; he may be 
ſummoned and ſevered, and then the other two 
{hall proceed to reverſe the Judgment. 3 8. 
B A KUrit of Error is brought by ſeveral Plain- 
tiffs, only one —_— and aſſigns Error without 
ſummoning and ſevering af the ze(t, this 50 null 


* 


and void. Cro. Elix. 8. 

C There can be no Summons and Severance after 
in nullo eſt Erratum pleaded. Cro. Fac. 117. 

D Summons and Severance after Joinder in the 
Aſſignment of Errors. 6W.& M. PB. R. 13 


4 


E 2 Judgment is recovered 


Summons and Severance. 66; 


A Three Defendants in the Action bring a Writ of Three Defendants bring 


Error; one releaſes Er. 
tors, he may be ſum- 
moned and ſevered. 


* 


Where are ſeveral 
Plaintiffs in a Writ of 
Error, one of them can- 
not aſſign Error, with- 
out ſummoning and ſe- 
vering of the reſt. 


Not after in nullo ef 


Erratum. 


Summons and Seve- 
rance after Joinder in 
Errors. 


62 ante | | 
gainſt four Defendants. A Writ of Er- 


ror is brought, and one of the four Defendants is ſummoned and ſe- 


vered, and he releaſes Errors. The Jud 
three, and a Nil cupiat per Breve entered 
ann 1 1 % | | —2 27 

F Summons and Severance is always before Ap- 
pearance, and Nonſuit after Appearance. 10 Nep. 
135. 4. It lies not upon a judicial Procels. K Lid. 


G Debt by two'Executors, one was ſumpponed and 
ſevered, and he who was fevered fied : This doth 
not abate the Writ. 10 Rep. 133... 


Debt by two Executorg, one of them is ſum- 


abates not the Writ. 
Thee Tulnmoned Exe- 


ment is reverſed; quad the 
Tor the fourth. Mich. 9. 
bs ES 


Summons and Seye- 
rance is always before 
Appearance, 

ies not upon judicial 


Ee. 


7 


20 40 
Two. 


_ 
who, h {ew . 450, 


moned and ſevered, and yet he releaſes, the Action er relaafes. 


is gone; but if the other had obtained Judgment, 
and died before Execution, it is a Queſtion whe- 
ther the ſevered Executor may iave Execution? 
becauſe no Perſon can ſue qut Execution upon a 
Judgment, but he that is Party to it. Pal. 53. pl. 30. 
I In what Actions, as well real as perſonal, it lies. 
20 Red. 124.7 ee ee eee 


=» 


Six Executors, three are ſummoned and ſevered, 
the other three go on with the Action, and recover 
Judgment : And it was ad jadged, That the Judg- 
ment ſhall not be for all the fix, hut only for thoſe 
three who proſecuted. Cy. Car. 420. pl. 11, 421. 

L Ot Summons and Severance. Vide Comb. + 


1 $ 9 


* 


rng Ne 
cutor dies. DES 


It lies in real and per- 


5 * 
ſonal Actions. + ay 7 
of 4 - = A * F 
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hexe three, of the 


ſix\Executors ate ſum- 


the Judgment hall be 


. 
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Prilon and o Priſoners. 


(6 


Ae Low's Dur is the Day commonly A 
.- hat Dies Demi it is a Barim in Law, 
cus non eſt Dies Juri- 


| Sunday, — 


© Forfeiture for "exe * 0 Act made 29 Car. 2. entituled, an A# B 
che Ford's pet. on fur the better Oh of the Lord's Day, com- 
29 Car, 2. cap.'7. monly called Sd it is enacted, That no Tradeſ- 
+ pe _—___ oy, 205 r any worldly Labour 
n the Lord's Day (Wor eceſſity and, Charity excepted) and 
— Perſon above fourteen {o offendi 1 forfeit 5 5. * 


That no Perſon Ty ſhew, or expoſe. to C 
Or ling of any Sale, a Wares, Froi , Fog rbs or Goods whatſo- 
Goods, Se. ever on the ay, upon Pain of forfeiting 


1 ſuch Goods. Tepe . 45 to be before an 
w con ict 
1 2 Juſtice of the Peace of the County, or Chief Officer. 


odr any Juſtice of the Peace of or within any City, 


Borough vr Town Corporate where the Offence ſhall be committed, 


upon View or Proof upon Oath of one or more Witneſſes, and upon 
ſuch Conviction, the Party convicting ſhall. give a Warrant under his 
Hand to che Conſtable or Churchwardens of the Pariſh where ſuch 
— Offence was committed, to ſeiſe the Goods ſo 

To ſeiſe and fell the cried, and ſell the ſame, and: levy the ſaid other 


OR Penalties and Forfeitures by Diſtreſs and Sale, ren- 
When to be ſet in the dering to the Party the Overplus; and in Default of 
Stocks. ſuch Diſtreſs or Inſufficiency of the Offender to pay 


the Forfeitures, then he ſhall be ſet publickly in the 
Stocks for two Hours ; all which Penalties ſhall be applied to the 
Poor of the Pariſh where the Offence ſhall be en ſaving 
y the Juſtice may reward out of the Money, not exceeding the 


1125 Part, to any Perſon who ſhall inform, provided it ſhall not 
2 extend 


Sunday. 565 
extend to dreſſing of Meat in Families or Inns, hat +... 
Cooks Shops or Victualling Houſes, nor crying of out of this Ac 
Milk before Nine of the Clock. 

A No Proſecution to be after ten Days, 


2 are 


ca When the Proſecution 

to 

B That no Perſon ſhall uſe, employ or travel up- Who may travel on it. 
on the Lord's Day, with any Boat, Wherry, Lighter 
or Barge, except up6n extraordinary Otcaſions, 10 
be allowed by ſome Juſtice of the Peace, upon Pain of forfeiting 5 5. 
for every Offence. . 

C That no Drover, Horſe-Courſer, Waggoner, Butcher, Higler, nor 
any of their Seryants, ſhall travel or come into an Inn on the Lord's 
Day, upon Pain of ſorfeiting 20 5. for eyery-Offence. 

D That no Hundred ſhall be chargeable in any No Hundred hall be 
Action for a Robbery on a Sunday; but the Hun- chargeable for c Nen 
dred upon ſuch Robbery ſhall make Hue and Cry, “ ok thddy. 

and in caſe the Robbers be not taken, the Hundred - ſhall anſwer ſo 

much to the King as the Party was robbed ß. 

E No Writ, P „ gy — 1 D w | — * Order, 
or Decree, except aſes of Treaſon, Felony, or Nawant. Judgment or 
Breach. of the Peace, ſhall be ſerued upon ihe n r fn dl 

Lord's Day; which if they be, all ſhall be void, ferved on a Sunday. 

and the Perfo ng ſhall be liable to the Suit 


ay to ap- ce 
he Incon- io 
nquiry returnable tres Trin. which Writ of Inquiry. ON 
y, and was returned as:executed on 
Monday; held ill. 3 Salk. 346 
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Superſedeas is a TUrit foz ſtaying the A 
ſuing out oz executing of an Execution 

after a Writ of Erroz is allowed, and 

bf Ball put in: Alſo it is a Mtit granted 

by the Court fo2 the ſetting aſide of an erroneous judicial Pzoceſs. 


Superſedeas, what. 


A Super ſedeas to the a Superſedeas is as good a Cauſe to diſcharge aB 
— — Prifnce, as the firſt Proceſs was to arreſt him, and 
> MT he ought to obey it at his Peril. Co. Fac. 379 pl. 7. 

A Writ of Error is a Q(Urit of Error is in Judgment of Law a Super- ( 
ET "firmed, ſedeas, until the Errors are examined, affirmed 


or reverſed, * or reverſed. Cya. Face 534+ ph 19, 535. 


A Superſedeas in forme In a Writ of Error brought in ſome Caſes pro- D 
— — vided by Statutes, there ought not to be a Super- 
upon a Judgment, when 2,225 granted to him that brings the Writ of Error 
ot nh deere . to ſtay Execution upon the Judgment which is to 
dee reverſed by the Writ of Error, until he that 
brings the Writ of Error hath put in 3 Recognizance to pro- 
ſecute with Effect, and to pay double Coſts and Damages if the Plain- 
tiff in the Errors be nonſuit, or the Judgment be not reverſed by the 
Writ of Error, but affirmed. Trin. 24 Car. B. © 

gi It 2 hard to compel the Party that brings E 
Into what Countiesit a Writ of Error to take out a Superſedeas into all 
enten do bring «8452 the Counties where he hath Lands or Goods liable 
ſedeas, * * to the Execution upon the Judgment, for the re- 
verſing whereof the Writ of Error was brought ; 
yet it is a ſure Way for him that doth bring the Writ of Error to do 
it, to avoid a greater Trouble and Charge, which may otherwiſe be- 
fal him by the executing of the Judgment, if he have a violent and 
malicious Adverſary, than by taking out of the ſeveral Writs of Super- 
ſedeas. But Note, It the Attorney had Notice of 


e 
Where Notice of the this Writ of Error allowed, and Bail put in, and 
he afterwards makes out Execution, there being no 
Superſedeas allowed with the Sheriff; yet this is a Contempt in the 
2 for which he may be puniſhed, and what he hath done fer 
aſide. 


Writ is a Snper/edeas. 


After 


Surpiiſal. 667 
A Alter a Writ of Error is brought, and allowed what Caſes it is 
by the Court where the Judgment was given, for nec . 


the Reverſal whereof the Writ of Error is brought, ror allowed. 

the Hands of the Court _ ys gs ** is to p : a 
ſay, ſtopp'd from proceeding upon the Judgment any farther, an 
there needeth no ee Weg to be dire&ed unto them, but it is ne- 
ceſſary to mark the Roll with an Allocatur of the Writ of Error, to 
avoid farther Trouble. 

B F a Writ of Error be brought to reverſe a Judg- la what Caſes a Super- 
ment given upon a Nil dicit, in Caſe, Treſpaſs, 88 _ 
Trover, &c. and all other Actions where Damages & Hens, and in what 
only are recovered : Upon the bringing and allow- not. 
ing of a Writ, the Clerk of the Errors makes out a 
Superſedeas without Bail; but no Superſedeas can be made till Bail put 

in, where there are Judgments upon Verdicts: And alfo whete there 
are Judgments by Default, or upon Demurrer in Debt, unleſs it be 
upon a Sheriff's Bond, or Bond with Condition to do ſomething elſe 
than pay Money. only, or againſt Executors or Adminiſtrators ; in 
thoſe Caſes only, the Allowance of the Writ without. Bail will be 
ſufficient. 

C JI a privileged Perſon, as an Attorney, &c. 

is ſued in any Juriſdiction foreign to his Privilege, 

he may have a Superſedeas. - * * 155. 
Db Mhere Judgment is had againſt a Priſoner, and Of a perſon in Exe- 
he is not charged in Execution within two Terms, ion. 
he ſhall have a Super/ſedeas, and be diſcharged upon 
common Bail. Carth. 469. N 

E here a Writ of Error in Parliament is no Su- Writs of Error in 

 perſedeas. 3 Salk, 333. FE | 

F Uhere a Writ of Error in the Exchequer Cham- In the Exchequer 

ber is no Swuperſedeas. ' I. | 


It lies for a privileged 


4 G ◻MH & Court is always very cautious that no T Count 1 canis 
3 Perſon who hath any Cauſe depending be- ;, Do 
4 fore them, be ſurpriſed; eſpecially in ſuch 
Matters as are final and penal to the ny that is ſurpriſed. (Mich, 
1649. B. S.) Becauſe by Surpriſals the Parties ſurpriſed are deprived 
of making their full Defence; and thereby beget Clamour, and give no 
datisfaction, but cauſe more Suits and Trouble to the Parties. 


Surtender. 


2 


A (Surat, what, 
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Getesdet is the vielding up of a an Eftate A 


For Life oz Pears to Him that bath the im 
mediate Eſtate in Beverſian az Reinain- 


82 


ver, wherein the Eftate fo2 Lffe od Years may deen by rn 
Agreement of the Parties. Co. Lit. 337. b. 


If Leſſee for Life ac- 
cepts of a Leaſe for 
Years, it is a Surrender 


of his Leaſe for Life. 


vain, and to no P 
and where doubtful Things 


If Leſſee for Life do c a Leaſe for Years, B 
it is a Surrender in Law of his Leaſe for Liſa, By 
Rolle, Pafch. a Car. B. R. For if it ſhould be 
otherwiſe, the Teaſe for Years would be made in 


urpoſe; for both the Leaſes cannot ſtand togetheri; 


may have an Operation by a reaſoriable 


Conſtruction in Law, the Law will ſupport chem. rathet than to c 
ſtrue them to be null and to none Effet dt 035 


Leaſe for Years, and 
Leſſee accepts another 
Leaſe to commence af- 
tetwards, it is a Surren- 
der of the former Leaſe. 


/ 


A. leaſes to B. for ſixty Years, and afterwards C 
B. actepts a Leaſe to commence: divers Years;jafter- . 
wards, but within the ſixty Years;- this is an im- 
mediate Surrender of the former Leaſe for ſixty 
Years, although the other Leaſe did not commence 
till in futuro ; becauſe the Leſſee hath by accept- 


ing this fecond Leaſe aftirmed the Leflor to have Ability to make the 
new Leaſe, the which he hath not if the firſt Leaſe ſhould ſtand. See 


5 Rep. I. 


Where a Surrender 
ſhall veſt an Eſtate be- 
fore Agreement, 


Lene for Years Tar 
e to pwr u 

P; it is Way 
df Surrender; not 11 in 
Calc of Tenant for Life. 


wo, 4%"; of +>” 
„ 4 4%*2* , 


lere 2 Surrender ſhall veſt the Eſtate before D 
AgreemeRtithereto 3 ad if not then, if after Accep- 
tance and Agreement, it ſhall veſt ab initio. 3 Lev. 
284. A Surrender diveſts the Eſtates imme _ 
before expres A Aſſent of the Surrenderes. 2Ventr. 
203, 

Leſſee for Years releaſes to Aim! in Reverſion, it E 
is good by [Sutrender, as conſiſting in Point ef 
Contract; but if Tenant for Life releaſes, it Soy 
voor: -of earn 1 en _ 

* 


One 


A One Termor cannot ſurrender to another Termor. . One Termox cannot 
1 Leon. Caſe 420. Per Poph, He that hath an Eſtate femmn. 
for ten Years, may {ſurrender to him who hath an 

Eſtate for twelve Years. Cyo. Elig. 302, 522. 

B Leflee for twenty-one Years takes a Leaſe of the Where a Leaſe to be- 
fame Land for forty Years to commence after the pi2 eter 2 Peary, be 
Death of F. S. This is not any preſent Surrender ſent Trum, ptr — 
of the firſt Term, but if J. S. dies within the not. „ 

Term, it is. 4 Leon. Caſe 83. 145 | | 

C Tenant at Will cannot ſurrender any more than Tenant at Will can- | 1 
he can grant. Cyo. El. 1 56. pl. 39. 1 — Ty 

D Leſſee for Years accepts of a ſecond Leaſe to be- Acceptance of a ſe- 
gin at Michaelmas following; this is an immediate Sond Leaſe ar a Tame to 


Surrender of the firſt Leaſe. Cyo. El. 605. pl. 3. Surrender. — 
E An Acceptance of a void Leaſe is a Surrender in . Acceptance of a void 
Law of a good Leaſe in Being at the Time of the 5 — of 
Acceptance. Cro. Elis. 873. Fee r ; 
F. A Copyholder leaſes, and then ſurremlers the 4 Copyholder leaſes 
verſion of two Parts, and for Rent Arrear di- 4 furrenders the Re- 


. , verſion of two Parts, he 
ſtreins, and may without Attornment; becauſe the may dittrein ſe che 


Eſtate paſſes by the Surrender and Admittance in other. 
Court, which are publick Acts. 1 Lev. 40. No Attornment neceſ- 


ſary on a Surrender, and 
why. 


G Pe that hath a future Intereſt, cannot ſurrender o a future Intereſt 
it by any expreſs Surrender, but by taking of a may be ſurrendered. 

new Leaſe he may. 6 Rep. 69. a. A 

H Letters Patent for Years. were delivereff into A ſecond Patent for 
Chancery to be cancelled, and new Letters Patent Neag ds a Surrender of 
to be made for Years; but the firſt were not can- 8 
celled, and yet good; becauſe the ſecond ſhall be a Surrender in Law 
of the firſt, and the not cancelling was the Fault of the Chancery 
which ought to have done it. 10 Rep. 66. 5. 67. 2. 

1 A Feoffinent is made to a Stranger of Lands Leſſee agrees to the 
leaſed for Years, and Seiſin is delivered in the Lier, 15 29 Surrender 
Leflee's Preſence and with his Agreement; this is MOR 4 
no Surrender of his Term, but only his Aſſent to 

put the Feoffee in Poſſeſſion. Dal. 19. pl. 6. „ 

K A Surrender may be to an Uſe, but how it A Surrender may be 


may be, ſee Cro. Eliz. 688. pl. 23. - WIRES 
L Acceptance of a void Leaſe is a Surrender of a Acceptance of a void 
good Leaſe. Cro. El. 873, 874. e eee 
good one. 


M Lide Surrendree of a Reverſion of Copyhold ain againſt Leſſee 
nds may have an Action againſt the Leſſee upon by Surrendree of a Re- 

an expreſs Covenant to repair a Surrender by Te- fon. 
nant for Life, to him in Remainder, is not good Where Aſſent of Sur- 


without the Aſſent of the Surrendree. Carthew 211, rendree neceſſary. 
212, 250. 
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670 Surbivoz: 
Conſtruction of a Sur- @{lhere a Surrender is to be eonſtrued as a Con- A 
3 veyance at Common Law. Salk. 61. 
* 1 Notice, or his expreſs Acceptance. Ihid. 
| | veſts a Fee in A. G. U, though C 
1 5 1 122 an a ier wein 2 be e Ge. 4. 
Tail. Bid. 620. _ 


Copyhold. A Sutrender of a Copyholder is good, though D 
— not agreeing with the Covenant to ſurrender. 
3 Salk. 1co. 


* Survivoz. 


- «.. ſJointenants, 
I" {Tenants in Common, 


any Thing, when one dies (if but 
two only) the whole goes to the Sur- 
vivo? ; but if moze than two, then 
the Part of him who is dead goes amongſt the Survivozs. 


Two are bound in a Tuo are bound in a Statute, one dies, it is at F 
| y wh adder the Sur. the Election of the Conuſee to ſue either the Sur- 


vivor or the Executor of vivor or the Executor of the Deceaſed; 1 Mod. 
the Deceaſed. 4 I 95. 


Sha \ 7 Here two oz moze are Jointenants in E 


int Lien whi ich bi ſhall not 
i L fo whned A Joint Lien which binds the Land, ſhall not C 


Bor lirvive, 6s ie only ſurvive, or lie only againſt the Survivor. 3 Rep. 
againſt the Survivor. 14. 4. | 


Suſpenſion. 


Suſpenſion, 


See FErecuto2s. 


Ms Fee 
(Extinguiſhment. 


* 


A Qs in legal Underſtanding is taken 


to be where a Rent, P2ofit apprender, 8c. 

by reaſon of Unity of Poſſeſſion of the 
| Rent, &c. and of the Land out of which 
they iſſue, are not in Eſſe ko a Time, Et tunc 
be revived oz awaked. And they are ſaid to be 
extinguiſhed when they are gone fo2 ever, and 
cannot be revived; that is, when one hath as 
great and durable Eſtate in the one as in the 
other. Co. Litt. 213. a. | 


B Perſonal Actions once ſuſpended are for ever 
ſuſpended. Cro. Car. 373. 


C Then Part of the Condition was ſuſpended, the 
whole Condition, as well for the Payment of the 
Rent, as of doing a collateral Act, is ſuſpended. 
4 Rep. 52. 5 | 

D It the Obligee makes the Obligor his Executor, 
this is a Releaſe in Law of the Action; but the 
Duty remains, and ſhall be Aſſets in his Hands. 

See Co. Litt. 264. b. 

E It the Feme Obligee takes the Obligor to Huſ- 
band, or if a Man Debtee takes the Debtor to Wife, 
Cro. Car. 373. this is a Releaſe in Law; and ſo it 
is if -there be two Obligees, and the one takes the 

' Debtor to Huſband, id. 

F Jfa Feme Executrix marries the Debtor to her 
Huſband; this is no Releaſe in Law; for that 
would be a Wrong to the Dead, and would work 
a Devaſtavit in Law, which an Act in Law ſhould 
never do. Vid. See Title Executoꝛs. 

2 


' -Suſpenſion, what. 


dormiunt, but may 


Extinguiſhmeat, what 


* 


Perſonal Actions once 
ſuſpended are for ever 


ſuſpended. 


Where Part of a Con- 
dition is ſuſpended, the 
whole is ſuſpended. 


Obligee makes the 
Obligot his Executor. 


Feme Obligee matries 
the Obligor, 


FemeExecutrix marries 
her Huſband's Debtor. 


Where 


Executor of the Debtee 
he hath nothing in 
own Right. 


Rent may be ſuſpend- 
ed for a Time. 


Wat is a Suſpenſion 
of Rent. 


What Entry of the 
. Leſſor will ſuſpend the 
Rent. 


How to be recontinued. 


A Condition of Re- 
entry is ſuſpended _ 
£- 


. g | [ —_ 1 | 2 | : 
Where the Executor of the D&btor is made Exe- A 
ade cutor to the Debtee, he hath nothing thereby in 


his ow Right, but is only to uſe an Adion in the 
. 372. pl. 7. 373. 


Right of another. Cro. 
Rent may be ſuſpended by Unity for a Time, B 
al erg rd revived again. Varg. 39. 

A Suſpenſion of Rent is, when either the Rent C 
or Land are ſo conveyed, not abſolutely and finally, 
but for a certain Time, after which the Rent will 
be again reviyed. FYaugh. 109. | | 

M the Leſtor doth any Thing which amounts to D 
an Entry, - although he departs preſently, yet the 
Poſſeſſion is in him ſufficient to ſuſpend the Rent, 
and he ſhall be ſaid extratenere the Defendant until 
he hath done Lo Act which amounts to a Re- entry. 

x Zoqn, 216: Cale 149. 

A Judgment * againſt the 'T.&for who, let E 

for Years, rendring Rent with a Conditien of 


an Extent upon an | | 
it. on an Elegit, the Condition is ſuſpended during 
the Extent as well in the one as the other. 4 Leon. 

„ A ONE Rear een 

 Tneloſing of a can Rent is not iſſuing, out of a Common; fo that F 
mon is no Suſpenſion of the Leſſer's inelofing the Common cannot ſuſpend 
_ his Rent. Cro. Fac. 679. pl. 16. , „ 


Senior Fellows of a 
College. 


Mhere an Act is appointed to be done dy four G 
ſenior Fellows of a College, the Suſpenſion of any 
of them does not make the next in Order ſenior 
Fellows, ſo as to be qualified to do that Act. Skin. 
460, 464, 474, 484. 
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(Baron and — 6 


See JEllates. nheritante. 


(Fee-ſimple, (Recovery. 


A nant in Fee-tail is by Foꝛte of the Sta⸗ 

tute of Weſtm. 2. cap. 1. and is in two 

, = Manners, viz. Tail General and Tafl 
pecial, Litt. Sect. 13. 


Before the ' Statute de - donis conditionalibus, All diſcendible Eflates 
B Weſtm. : all Inheritances were Fee-fimple, but the An hn, 7 2 cha 

Donee had no Power of aliening till poft prolem ſuſ- diem. 2. cap. r. 
citatam; then came this Statute, and fays, That vo- The Subſtance of the 
luntas donatoris ſecundum formam doni in charta do- Statute. 
ni ſui manifefte expreſſam de catero obſervetur, & c. and ſo provides that 
the Donees not alien, but that the Eſtate ſhall remain to the Iſſue 
of the Donee, or to the Donor or his Heirs, where there are no Iſſue. 
Now upon the Conſtruction of this Statute the 1 
Judges ave adjudged, that the Donees ſhall not 'Conſtrution of it, 

ve a Fee-ſimple (which before they had) but they divided the Eſtates, 
and created a particular Eſtate in the Donee, mt a Reverſion in the 
Donor z ſo as where the Donee had a Fee-ſimple _ ot 
before, by this Act he had but an Eſtate-tail, and Egal! be an 
the Donor a Reverſion in Fee expectant upon that wy 
Eſtate-tail ; ſo that here the Donee after Iſſue nor, The Conſequences of 
before, cannot bar nor charge his Iſſue, nor the Do- | 
nor or his Heirs for want of his Iſſue, by Alienation, Forfeiture, or an 
other Charge. See Ca. Litt. 19. 4. b. 2 Inſt. 335. So it continued until 
the Time of Edward the Fourth, where the Judges found out a Way 
to bar an Eſtate-tail with Remainders over by a Q. R 
feigned Recovery. See Taltarum's Caſe, 12 E. 4. ries. aca 


Tail, what. 
meſtm, 2, tap. L. 


fol. 19. 4. b. pl. 25. and ſince by a Fine to bar the 
Iſſues by 4 F. 7. cap. 20. and x H. g. cap. 36. Hy 5. 42 
Note, The Statute de donis creates no Intail but Of pines to bar Intails 


of ſuch an Eſtate, which was a Fee- ſimple at the 
Common Law, and diſcendible as a Fee-ſimple. 
Co. Litt. 19. . 
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674 Fail. | 
| A Devife to the Heirs . A Devile to a Man and his Heirs Male (without A 


Body) is am Intail; but it is otherwiſe in caſe of a 
Gift. 27 H.8. cap. 27. Hob. 32. Litt. Sef. 31. See 
Tirte Fee-ſimple; Litt. Rep. 5. ſays it is i Fee-ſimple. 
Ta. Tenant in Tail General is where Lands are g 
and General What. given to a Man, and the Heirs of his Body begot- 
ten: Now if he miffies ſeveral Wives, and hath 
Iſſue by every of them, every one of Meſe Iflues by Poſſibility may 
inherit; ſo alſo it is in the Caſe of a Gift to a Woman, and the Heirs 
of her Body. Litt. Se&. 14, 15. Becauſe every ſuch Iflue is begotten of 
the bor. n „et TSA il hg Lane 
. - Tenant in Tail Special is where Lands are given C 
Nl n ind his Wife, Ant. Bis Heiri of their 
two Bodies to be begotten; and here none ſhall 
inherit, but thoſe that be begotten between them two. Litt. Sect. 16. 
So that here the Iſſue of a — Wife — * not 3 * _ 
| T4 In all Gifts in Tail it is the Word Heirs that D 
is 2 11 220 makes the Inheritance; for if Lands are given to a 
the Wife is Tenant in Man and his Wife, and the Heirs of the Body of 
the Wife by the Huſband to be begotten: The 
| Huſband hath but an Eſtate for Life, and the 
Eſtate- tail is in the Wife, becauſe of the Word Heirs which goes only 
to the Wife. But if it had been to the Heirs which the Huſband 
ſhould have got of the Body of the Woman, or to the Heirs which the 
Huſband ſhould- beget on the Body of the Woman, in theſe Caſes it 
is an Intail in both. Telv. 131. 1 Bromnl. 211. TR | 
To 2 Man and his A Deviſe to a Man and the eldeſt Iſſue Male of E 
eldeſt Iſſue male is only his Body, this is but an Eſtate for Life in the Fa- 
for Life. ther, and alſo an Eſtate for Life in the Son. 2 Leon. 
45. But to one and his Iſſue Male is an Eſtate-tail, but the Word eldeſt 
will not admit of that Conſtruction. Cro., El. 40. | 


Male is an Intail. 


Tenant in Tail, Re- 
mainder in the Crown, 
levies a Fine, it bars his 
Iſſue. „ 


Tenant in Tail cove- 
nants to ſtand ſeiſed to 
the Uſe of himſelf for 
Life, Remainder to his 
eldeit Son in Fer, and 
then levies a Fine to a 
Stranger; this bars the 
Son. | 


To two and the Heirs 
Male of their Bodies, are 
ſeparate not joint Eſtates. 


To a Baſtard in eſſe, 
not to a Baſtard before 
born. 


Tenant in Tail, Remainder to the King, levies F 
a Fine, had Iflue and died; the Iſſue is barr'd, and 
yet the Remainder in the Crown is not difconti- 
nued. 4 Leon. Caſe 108. 

Tenant in Tail covenants to ſtand ſeiſed to the (3; 
Uſe ot himſelf for Life, and afterwards to the Uſe 
of his eldeſt Son in Fee, and then levies a Fine to 
a Stranger : And it was adjudged, That when Te- 
nant in Tail covenanted to ſtand ſeiſed to the Uſe 
of himſelf for Life, that is as much as he can do, 
and the Limitation over is void, and he remained 


Tenant in Tail as before. Cro. El. 895. pl. 15. 


Where a Remainder is limited to two, and the H 
Heirs Male of their Bodies, they have not joint 
but ſeveral Eſtates-tail. Cro. Eliz. 220. 

A Limitation of an Eſtate-tail to a Baſtard in | 
eſſe is good, not to a Baſtard before born. Co. El. 


509. pl. 34. 510, 
2 An 


Tait; 


the Fee - ſimple to it. 8 Rep. 74. b. 2 Rep. 61+ 4. 
B Tenant in Tail, Remainder in Tail; Tenant in 

Tail enfeoffs the Reverſioner in Fee; it is a Diſ- 

continuance. 1 Rep. 140. 2. 


C Ie Lands are given to a Man & beredibus de 
corpore ſuo, Remainder to B. in forma predifta , 
this is an Eſtate-tail in B. becaule in forma præ- 
dia includes the other. Co. Litt. 20. 6. 

D Lands are given to a Man and his Seed, or to 
a Man and his Iſſues, or to a Man and the Chil- 
dren of his Body; theſe are but Eſtates for Lives, 

for that there wanteth Words of Inheritance. Co. 
Litt. 20. b. 1 Rep. 103. 6. | 

E To a Man & beredibus de carne, hæredibus de 
ſe, quos fibi contigerit, &c. are good Intails; becauſe 
of the Word Heirs, and alſo of the Perſon of the 
Man. Co. Litt. 20. be F 

F Note, Though it be begotten, or to be begotten, 
it is a good Eſtate-tail ; For as begotten ſhall extend 


to Iflues begotten before, ſo to be bepetten ſhall 


extend to Iſſues begotten afterwards. id. 

G . Where Lands are given to a Man and his Heirs 
Male or Female, * is a Fee-ſimple ; becauſe it is 
not limited from what Body the Iſſue Male or Fe- 
male ſhall iſſue: For it is the Word Body that 
makes the Intail. Litt. Sef. 31. Co. Litt. 27. a. 
See Beresford's Cafe, 7 Rep. Litt. Rep. 6, 7, 8. 

It is requifite in all Gifts and Limitations of 
Uſes to make an Eſtate-tail, that the Heirs be li- 
mited to be begotten of ſome Body, either by ex- 
preſs Words, or Words which tantamount. Beres- 
ford's Caſe, Rep. 7. 

1 Ik Tenant in Tail agrees to convey, he is bound 
by that Agreement; but if he die, his Iſſue is not. 
Chance. Rep. 172. | 

Mhere there is a Covenant to levy a Fine upon 
a valuable Conſideration, and a Decree in purſu- 
ance thereof, this ſhall bind the Iſſue; becauſe the 
Covenantor had Power by Fine to do it. Chanc. 
Rep. 294. 

An Agreement to intail, is no Intail ; and tho” it 
raiſed an Equity againſt him that made it, yet that 
Equity is a Creature of the Court, to be governed 
as Conſcience directs by this Court. But no Agree- 
ment ſhall bind the Iſſue in Tail, where there is a 


1 Intail, without Fine or Recovery. Chanc. Rep. 
236. | 


H 


K 


L 


A An Eſtate- tall cannot merge by the Acceſſion of 
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An Eſtate-tail cannot 

Tenant in Tail, Re- 

mainder in Tail, Te- 

nant in Tail efifebfts him 

in Reverſion in Fee, it 
is a Diſcontinuance. 


To a Man and the 
Heirs of his Body, Re- 
maindet in forma pre- 
dicka, is a good Intail, 


| To a Man and his 
Seed, or Iſſue, or Chil- 
dren, theſe are but E- 
ſtates for Life, and why. 


To a Man & heredibis 
de carne, heredibus de ſe, 
Ce. is a good Intail, and 


why. 


Begotten, and to be be- 
gotten, how to extend. 


Heirs Male or Female 
makes a Fee. 


It is the Word Body 
makes the Intail. 


The Word Body is the 
operative Word, 


Whete Tenant in Tail 
is bound to convey, but 
his Iſſue is not. 


Where the Covenazit 
of Tenant in Tail to le- 
vy a Fine binds his Iſſue. 


An Agreement to in- 
tail is governed and di- 
rected in Chancery. 


But no Agreement 
ſnall bind the Iſſue in 
Tail without a Fine or 
Recovery. 


Tenant 


6 7 6 4 

nen 2 Tenant in Tenänt in Tail cannot diſcontinue, unleſs he be A 
Taitcannot diſcontinue. ſeiſed by Force of the Intail, if ir be not by rea- 

* ſon of — Litt. Rep. 8. 122 

| Covenant 10 land - Tenant in Tail covenants to Rand ſeiſed to the B 
ſeiſed is no 5 Uſe of himſelf for Life, with Remainder in Tail, 
tall bar. weren and after ſuffers a Recovery and dies: And ad- 

| judged, That this ſhall bar the ancient Intail; be- 

cauſe the ene to ſtand ſeiſed makes no Alteration of the Eftate 


of the Tenant in Tail. Moor, * Fo oy 1 the H * 
E A Pan deviſes to his Son an eirs Male of C 
u e | bg his Body for five handred Years; this is hut for 
dred Years is but a Term. Years, becauſe it is ſo in expreſs Words in the 
* Will. 10 Re 87. a. Moor, Caſe 1067. 
_ Several Moieries of an , 'Berween ron 1 F _ —_ Moieties may D 
ſtate-· tail may of an te-tail, as well as of a Fee le. 
tween Baron and Feme. Moor, Caſe 228. Ip 
Remainder ſeniori us. A Man levies a Fine to himſelf for Life, Re- E. 
w; 1 1 is mainder to his eldeſt Child in Tail; he hath Iſſue 
. vet” a Daughter, then a Son; the Daughter ſhall have 


it. Moor, Caſe 248. See Title Purchaſe and Re: 
Abena gelb,. l Deviſe to his Daughter for Life; and if ſhe E 
e for to his Daughter for Life; a e 
A ae me and have Iſſue, then her Heir after her 
quouſque. Dea Death ſhall have the Land, and to the Heirs of 
their Bodies begotten, Remainder to a Stranger in 
Fee; this is onl 7 Life in the Daughter, and the Inheritance in her 
Heir by Purcha in Abeiance during her Life, and ſettling at 
the Inſtant of ber Dea _ _— 5 
mahere a erm for Years is deviſed to one and G 
3 the Heirs Male of his Body, his Heir Male ſhall 
not have it, but his Executors ; for a Term, which 
is but a Chattel, cannot be intailed ; and ſuch Deviſee may alien the 
Term to whom he pleaſes. 10 Rep. 87. 
An Equity of Redemp- An Equity of Redemption not intailable with- H 
tion not intailable. in the Statute de donis. Chanc. Rep. 219. 
When Tenant in Tail, qA Decree to forecloſe Tenant in Tail from re- I 


Iſſue and Remainders deeming, binds his Iſſue and the Remainders. Bid. 
are bound. h 


220. 
Leaſe by Tenant in  @CUhere Tenant in Tail makes a Leaſe to com- K 
Tail. mence after his Death, of any of the Lands in 


Tail, *tis-void. Carthew 258. 
Df his Power to make Leaſes. Carthew 257. L. 


How created. By what Words an Eſtate-tail may be created. M 
| Salk. 621. 
Of the Wordof., The Word of in Engliſh, is equal to de or ex in N 


: Latin, in making Eſtates-tail. Salk, 622. 
Of whofe Body, Ec. In a Gift in Tail, it muſt appear of what Body O 
the Iſſue are to come. Salk. 621. 
J To 


Tal. 
A To B. and the Heirs Males of the ſaid B. law- 
fully begotten, and for Default, &c. over, is a Tail. 


Salk. 621. 


B Bargainee of Tenant in Tail has a deſcendible | 


Eſtate. Salk. 619. : 

TC Chat Conveyances by Tenant in Tail are de- 
feazable by the Iſſue. id. e 

D Covenant by Tenant in Tail to ſtand ſeiſed to 
the Uſe of himſelf for Life, Remainder to A. in 
Tail, is void. Bid. Becauſe the Remainder is to 
take Effect after his Death. id. 

E Tenant in Tail covenants to ſtand ſeiſed to the 
Uſe of A. and his Heirs, or of A. for Life, with Re- 
mainders; it veſts the Eſtate-tail. Salk. 690. Aliter 
if 7 new Uſe be to take Effect after his Death. 
Bid. 

F A Surrender to 4. for Life, Remainder to A. 
and his Wife, and their Heirs and Aſſigns; and for 
Default of ſuch Iſſue to A. and his Heirs, is à Fee 
in 4. and his Wife. Salk. 620. | 


G 


Proviſion of the Huſband, have Iſſue, the Baron dies, 
the Iflue levies a Fine to a Stranger; the Feme 
leaſes for ſixty Years and dies; hel 
good againſt the Conuſee. Skin. 31; 36. 


H @here an Eſtate- tail is conſtrued to be executed. 


3 Salk. 292, 337, 338. 
I Deviſe to the Iſlue of his Body, whether it makes 


an Eſtate-tail. 3 Salk. 296. | 
K There a Leaſe made by Tenant in Tail ſhall 
bind his Iſſue. 3 Salk. 336. 

L Uhere a Remainder was deviſed to his right 
Heirs Males, it ſhall be intended right Heirs Males 
of his Body. Did. 

M Feoffinent to the Uſe of V. R. for Life, Re- 
mainder to the Son of the Feoffor and his Heirs ; 
and for want of Iſſue of him, to the right Heirs of 
the Feoffor; the Son hath an Eſtate-tail. 3 Salk. 


337. 
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Baron and Feme Tenants in ſpecial Tail of the 


What is à Tail. 


Eſtate deſcendible. 
Eſtate defeazable. 
Covenant by Tenant 


in Tail, 


Covenant to ſtand 
ſeiſed. 


Where a Surrendet 
creates a Fee. 


e of Rae. 


that Leaſe was 


A Tail executed. 
A Deviſe. 
A Leaſe to bind Iſſue. 


Where a Remainder 
conſtrued in Tait. 


Where the Son takes 
an Eſtate Tail. 


Tales. 
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Tales. 


Jury. 
> 1Trial. 


Circumſtantibus ; gz, A Decem Tales. f 

Tales de Circumſtantibus ig where a full 
TN Jury do not appear at the Nift prius, oz 
where ſo many are challenged that there is not a full Jury; then 
upon the P2ayer of the Plaintiff's Counſel oz Attozney, the Judge 
will grant a Tales de Circumſtantibus, which the Sheriff returns 
immediately in Court: A Decem Tales is, when a full Jury doth 
not appear at a Trial at the Bar, then there goes out a Writ 


to the Sherfff apponere Decem Tales. 


If « Jury do not ap- Upon a Trial at the Bar, if the Jury do not ap- B 
_ ona Irlal in pear full, the Court cannot grant a Tales de Cir- 
grant a Decem Tales, cumſtantibus, but the Court upon a Motion will 
: grant a Decem Tales returnable in ſome convenient 
Time the ſame Term to try the Cauſe, (Mich. 22 Car. B. R. 1650. 
B. R.) For the Statute doth not extend to Trials at the Bar, which did 
enable the making of a Tales de Circumſtantibus. vi 
Not eranted where . A Tales is not to be granted where the whole C 
the whole Jury is ehal- Array or Jury is challenged for want of Hundre- 
* for want of Hun- dors; but in ſuch Caſe the whole Panel, if the 
Challenge be made good, is to be quaſh'd, and a 
new Jury is to be returned. (Mich. 1650. B. S.) 
For a Tales conſiſts but of ſome Perſons to ſupply the Places of ſuch 
of the Jurors as wanted of the Number of Twelve, and is not to make 
a new Jury. See the Statute. 1 
. — Without a Warrant in Information ui tam, D 
3 pg c. but not in Indictments without 9 of 
the King's Counſel. 1 Lev. 223. 
2 


T5 are of two Soꝛts, viz. Tales de A 
Tales, what. ; 


Where 


Tales. 


A TAhere the King is a Party, if there ſhall not at 
Mſi prius a full Jury appear, then upon Requeſt 
made for the King by any one authorized thereto, 
or aſſigned by the Court where the Inqueſt is to be 
taken, or upon the Requeſt of the Party qui tam, 


679 
How a Tales is grant- 


ed where the King is a 
Party. 


4&5 P. & WY, cap; 7. 


ec. upon a penal Statute, or his Attorney, to command the Sheriff to 
return a Tales, the Sheriff ſhall add the Names of the Tales to the 


-former Panel. 


- 


B No Perſon ſhall take any Reward or Fee upon 
the Account of any Tales returned, upon Pain to 
forfeit 10 J. one Moiety to the Informer, and the 
other to their Majeſties, by the Statute of 4 & 5 


W. G. M. cap. 24. ſet. 21. 

C A Coppozation-Court cannot grant a Tales, for 
the Statute of 35 H. 8. cap. 6. ſe. 6. doth not ex- 
JJ oo 

D Phne Juror only appears upon the principal Pa- 
nel, the Court may order a Tales by the Statute of 
35 H. 8. cap. 6. 10 Rep. 102, 103, &c. Cro. Fac. 
316. pl. 19. 

E By an Act made 14 Elig. cap. 9. it is enacted, 
That the Tenant or Defendant may have a Tales 
de Circumſtantibus as well as the Demandant or 


Plaintiff, 


No Fees to be taken 
upon account of a Zales 
returned. 

4% 5 N. & M. c. 24. 
. 11. 


A Corporation Coutt 
cannot grant a Tales. 
3 5 . 8. cap. 6. Dctt, 6. 
* 


A Tales may be grant- 
ed, if but one of the Pa- 
nel appears. 

35 V. 8. cap. 6. 


The Defendant or 
Tenant may pray a Tales. 


14 Eliz. cap. 9. 


F That in all popular Actions qui tam upon penal Statutes, the De- 
fendant ſhall be admitted to pray, and have a Tales de Circumſtantibuc, 


as in other Caſes. | 

G A Tales ſhall be granted upon a Medietas Lin- 

guα. IO Rep. 104. 2. See Poph. 35, 36. 

H A Tales de Circumſtantibus ought not to be in an 
Aſſiſe, but only in a Ni prius; but a Decem Tales 
muſt be awarded there, and in a Trial at Bar. Cxo. 
Car. 341. pl. 6. {08 

I Ik upon an Hab. Cor. Fur. or a Diſtringas Fur. 
none of the Jury appear, yet a Decem Tales ſhall be 
awarded; but it ſhall not be awarded upon a Venire 
Fa. Cro. Eliz. 502. pl. 24. 503. 


A Tales upon a Medie- 
tas Lingus. 


A Tales de Circumſlan- 
tibus is Error in an Aſ- 
ſiſe, but it muſt be a 
Decem Tales. 


When a Decem Tales 
ſhal! be awarded. 


Tenant 


Tenant at Sufferante. 


Enant at Sufferance is he who coines in A 

ST TOS by a lawful Denifſe, and after his Term 

ended continues the Poſſeſſſon wꝛong⸗ 

© | * fully, and holds over. Co. Litt. 57. b. 

Every Tenant at Sufferance is made by the Laches of his Leſſoz. 
2 Leon. fol. 143. 


2 Where a Man may (here Tentants per auter vie, for Years, or Will, 
rein Tenant ar Su” do frequently hold over the Lands let after the De- 


ferance for Rent due at kd wp p 5 
the Determination of termination of their Eſtates, it is enacted, That 


wry where any ſuch Rent is in arrear at ſuch Determina- 
1 8 tion, the Leſſor may, within ſix Kalendar Months 

after ſuch Determination, and during the Continuance of the Leſſor's 
Title and the Tenant's Poſſeſſion, diſtrein for ſuch Arrears. | 
WARE - IN Sufferance grants a Copyhold C 
Copyhold Eftate. Eſtate, the Grant is void. 2 Leon. Caſe 59. 


A Leaſe made by Tenant at Sufferance makes a Leaſe for Years; D 
Tenant at Sufferance is this is a Diſſeiſin, and turns the Eſtate to a Right. 
a Diſſeiſin. Wy na 4 

TOE Darter 162. | MA 

Where Tenant at Suf- Tenant at Sufferance ſows the Land, and the E 


ferance ſows, the Owner Party who hath Right enters before Severance ; the 


f the Land hi f 2 : - | 
Entry ſtallhave the Cor Party entring ſhall have the Corn with his Lands as 
2 he fi 


nds it, it being the Folly of him who ſowed 
without Title. Co. Litt. 57. b. But until Entry the Right is in the 
Tenant, becauſe he hath the Poſſeſſion; ſo that the Owner of the 
Land hath no Remedy for the Corn, nor can bring Treſpaſs until an 
actual Entry. 
Tf a Leſſee holds over his Term, the Leſſor can- F 


* not bring an Action of Treſpaſs without an actual 


rance /ans actual Entry. Entry. 5 Mod. 384. 


3 ml Where Tenant for Years holds over his Term, G 
Poffenon and DMs and continues to pay his Rent 1 as before, 
of the Rent is a new this Payment and Acceptance of the Rent amounts 


Leaſe, to a new Leaſe. Aleyn 4. 
2 


An 


4 


5 
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A. an Intruder cannot be Tenant at Sufferance, be- 3% | 
cauſe at firſt he enters by Wrong, and none can >, Intruder _ 
be Tenant at Sufferance, but he t comes in by enant at Süufſfrankes 


Title. 2 Leon. Caſe 192, TTY 
B -A Releaſe of the Right to a Tenant at Siffetance a 2A s owe hal 


is void. 3 Leon. Caſe 24. 
C A Deviſe to one for- Life u on Condi ten that Tenant. for Life fur- 


his Eſtate ſhall ceaſe, and after Breach of the Con- =_ CO "qa 


dition he continues in Poſſeſſion , he i is but Tenant 3 
at Sufferance. Bid. nnce. 
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Se Leaſes. 


one Man to another, to hold to him at "Tenant at 1125 how 
the Mill or the Left : Now here the 
q Law implies it to be at the Mill of the 
= - Leſſee alſo ; fo2 ft cannot be only at the _ of the Leſſoz, but 
it muſt be at the CMill of the Leite alſo, - Co. Litt. 35. a. 


D TE at Mili is 2 Lands are let by 


E Tenant at Will de anno in annum quamdiu am- He cannot determine 
babus partibus placeret, after the Commencement eter his Leſſor's 
of the Year cannot determine his Will to the Pre- 
judice of the Leſſor for his Rent. Jones 5. 2. Keb. 260. pl. 10. 

F Tenant at Will madea Leaſe from Year to Year; NR 


it is no Diſſeiſin, but the Leaſe is void. 4 Leon. er, it is no Diſleifin, 


Caſe 95. See Title Dilleiſin, but it is a void Leaſe. | 
G Ik Tenant at Will rendrins Rent ang uarterly, be- 3 1 
gins a new Quarter, and voluntarily determines ter, he "a1 . 


the Will before the Quarter ended, yet he ſhall whole Quarter. 
pay the Rent for that Quarter. Aleyn 4. 

H Tenant at Will cut down Trees, and the Leſſor Treſpaſs lies againſt 
brought Treſpaſs againſt him Vi & Armis, and held 1 n 
good; tho' Littleton, Sect. 25. ſays nothing of 77; 

6. Armin. Cro. Eliz. 777. pl. 10. Cro. Car. 187, 
pl. 7. See Title Aﬀions, 
Vol. I. 3 L 


6525 Teiliſt vy Clilterv. 


Not pupiſhable table fr Cate lies, not. uae him. bor be "neglig ently A 


neglgensly keepieg keoping « of ph Fire, that; his Houſe Mae burnt « lown. | 
Hecan neither gen Temant-, Will, can neither: grant . se, B. 
nor ſurrender, 'Cro. Eliz. 156. pl. 39. 


„ue pa. A Legſe is let de, anno per Wenn * 
— Pan eig Tees bu bus partihws, placergs; the Teſtator, occupied nh or 
and FR — 1 two Years, and Part of the third Lear, and died; 
a and Debt was brought for the third Year, Curia... 
This is a Leaſe certain for two Years, and when he enjoys it Part of 
the third, it is a Leaſe for that Year alſo. Cro. Elis. 775. 2 6. 


r 
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- Tenant w Courteſy. 


nant hy Courteſy is where a 


D 


os men ries a Mike ſeiſed-in;Nee-fuyple, 
; 1 tal General 02-99: Heir in Spe 11 
Tall, and hath Aalne born aſine, whether 
it libeg o dies; pet if the Mie dies, thechusban ana be 


Land during his Like as Cenant by the Cnurteſp. 00. L 


Wbere the -H A Pan had two. Daughters, and gives, Lands to E 
LE The the ea and the Heirs of her Body, Remainder 
termination oftheWite's to the youngeſt and the Heirs, of, ties Body; the 
Eſtate. aeldeſt marries, and had Iſſue born living, and died, 

800 allo in mr. Cafe, then the Mother died without Iſſue; it was ob- 

je&ed, That the Huſband ſhould; not be Tenant: by 

the; Counteſy, y. 8 the Wife's Eſtate was determined, and the 

Huſband's Eſtate, which was derived out of it, could not continue: 

But e That. he ſhall be Tenant by che Courteſy, 8 Rep. 34, 
to 36. | 


itt. 29. a. 


- Where 2 Van: ſeiſed to the Ae of her F 


The Husband ſhall be Bod y, marries, and hath: Iſſue, and dies, and ho 


Tenant by the _Courteſl 
after his Wife's Eftate is Hue dies, the Wife' s Eſtate is determined, Fox her 
uſe 


1 derermined: Huſband: ſhall. be Tenant: by the Courteſy ; 
1 itt is tagitly implied in the Gift, that it muſt be 
| ſuch an Iſſue as by Nn may inherit. .8 1 35 35. 4. 
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* A Wonidn, died in aww Er ae N 
was ripp'd out of her Belly * This Will not do to ee ripp'd out of 
make a Tenant b the Courteſy ; becauſe the Iſſue _ "<5 "a Belly will 
ought to be confommate Wie i the Death of the 
of Glider Lands el to 2 Woman, and the t mult be fiel. 3 

e Lands are ive to a oman, the t. m uch, an 
1 her Body, and ſhe hath Iſſue only 1 a5 can ane 
Females: : This will 5 do. 9 Rep. 35. b. = 2 
here Lands are given to H and and Wife, tt muſt be 270 
and the Heirs of their two Bodies begotten, they actual Seiſin, not a Sei- 
have Iſſue, the Flufband dies, che Wife marries in in Et. 
again, the ſecond Huſband hath fue 3 he thall be Tenant by Cour- | 
teſy. Did. 

D © Littleton ay as Heir to the Wife, [This is the 12 be nb 
true Reaſon, the Huſband” ſhall not be * rely npe E 
the Courteſy upon a Seiſin in Law ; fob in 0 Ri Cal Lav. * „ 
the Iſſue ought to make hitmſelf Heir to him who fe 
was laſt actually ſeiſed. 8 27 36. 4. 0 80 

There ſhall be no Te: by the Core of — © 0 phe 

a a Choke hold Han, 145 e be a Fefe Cu- Eſtate. 

lon; for it, Cv. E 361. 5 pl. 22. 5 

3 de Alienation a l Fetiart y the Courteſy with Fenn be Ca 
Warranty, unleſs Aſſets of an Eſtate of Inheri- ranty; it is void, unleſs 
tance to the Value of the Eſtate aliened, diſcended 4 * 66, a 
to him from the Alienor, is void: - | r 
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- Tenant foz Life. 
Emblements. 
Sees Forfeiture. 


Leaſes. 


G —TEnant fo2 Life is he who holds an Eſtate 
fo2 his own Life, and is puniſhable fo: Tenant for Life, what. 
Waſte, and map commit a Forfeiture. 


Tenant 
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The Executor of Te- Tenant for Life plants Hops, and Weg in- August A 
the] ond e en before Severance z his xecutor and not the Re- 
have the Hes. naainder-man ſhall have the Crop, Co. Cr. 515... 
pPl. 1g. See in Title Emblements,.who ſhall have 
the Corn, and who the _—_ c. 5 
LE a Yan te The Queſtion was, Whether. a Leaſe to one for B 
ot rug others, if 2 gd his own Life, and the Lives of two others, be a; 
Leaſe for all the three longer Eſtate than for his own Life only? It was 
Lives. | - adjudged, That it was good for all the Lives. Gro. 
3 A ee ads bh 
All Warranties by By the Statute of 46 5 Anne, it is enacted, C 
3 for Life ſhall be That all Warranties to be made by any Tenant 
4 & 5 Anne. for Life, of anyLands, Tenements or Hereditaments, ? 
2 5 the ſame diſcending or coming to any Perſon in 1 
ä EReverſion or Remainder, ſhall be voiſe. 2] 
Recovery ſuffered by Leſſee for Life bargains. and ſells in Fee, after- D 
Tenant for Life, i 4 wards he ſuffers a Recovery to the Uſe of the 
. Bargainor, this is a Forfeiture, Moor, Caſe 48S ::.: 
Tenant for Life, e- + Tenant for Life, Remainder in Tail, Reverſion, E 
Rr in Pes anfeug in Fee; Tenant for Life enfeoffs him in the Re- 
the Reverſioner, this is Verſion; this is a Forfeiture of his Eſtate, and ſhall 
2 Forfeiture. diveſt the Eſtate- tail in the Remainder. | 1 Rep. 
woo Tab Ret 140. As | 14 | 
„ Acceptance of a Fine. Ik Tenant for Life takes a Fine ſur Conuſance de F 
zn or droit, it is a Forfeiture, 3 Leon. Cuſe (6. 


The Law allows his The Law allows the Executor or Tenant for G 

Executor 2 convenient Life a convenient Time for removing of the Goods 

and Cattle after the Death of Tenant for Life. Cro.- 

Jaa 20k pl. 6. 
> Termino nondum finito upon a Leaſe of Tenant H 
Tenant for Life, for Lite — N is living. Cro. Fac. 622. 

Zo where is in a Declaration adhuc ſeifſitus exiſtit, 1 

* e implies his Life, Dyer 304% + fo 
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- Tenant in Common. 


Jointenants. 


— {Dartition. 


Enancy in Common is where two Yen 
have Lands by ſeveral Titles; oz where what. 
a Feoffinent o2 other Conveyance | 


Tenancy in Common, 


made to two, Habend* the one Moiety to one, and the other 
Moiety to the other: It is alſo of Goods and Chattels. 


B Jointenants and Tenants in Common, of any 
Eſtate of Inheritance in their own or their Wives 
Right, are compellable to make Partition by 
De participatione faciendi, to be deviſed in the 

ancery, in like Manner as Coparceners 


led: And alſo Hat each of them and their Heirs may 
eirs : Alſo Jointenants and Tenants 


Court of C 
have been compe 


have Aid of the other or their 


in Common for Lives or Years 


C How Tenants in Common ſhall preſent to an 
Advowſon by the Statute of 7 Anne after a Parti- 
tion made between them to preſent by Turns. See 


in Title Partition. 


D They cannot join in an Action of Waſte againſt 
AMoar, Caſe 110. 
E Caſe doth not lie for one Tenant in Common 
of an Horſe, ec. againſt another for diſpoſing of 
the whole; becauſe by the Law every Tenant in 
Common hath Power to diſpoſe of the whole. 1 Lev. 


their Leſſee. 


may have it. 


Jointenants and Te- 
nants in Common may 
ſue out a Writ of Parti- 


Writ tion. 


32 H. 8. cap. 1. 
32 N. 8. cap. 32. 


How they ſhall pre- 
ſent to an Advowſon 
after a Partition. 

7 Anne. 


They cannot join in 
Waſte, 


What Remedy one 
Tenant inCommon hath 
againſt the other, 


4&5 Junz. 


29. See Litt. Sect. 222. But now by the Statute of 4 & 5 Anne, which 

ſee in Title Account, an Action of Account lies for one Jointenant and 
Tenant in Common againſt the other, their Executors and Adminiſtra- 
tors for, their juſt Share and Proportion of the Profits. 


F Dover lies againſt a Tenant in Common before Tenant in Cor againſt 


Partition. 3 Lev. 84. 


G Two Coparceners, the one aliens his. Part to 
J. S. the other Parcener and the Alience are Te- 
Litt. Sect. 30g. 


nants in Common. 
Vol. Il. 


2 M 


enant in Common be- 
fore Partition. 


One Coparcener ali- 
ens, the Altenee and the 
other Parcener are Te- 
nants in Common. 


Two 
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Tenants in Commen 
Joan in a Leaſe,they may 
ſever in Actions. 


A Deviſe to three, 
Share and Share alike, is 
a Tenancy in Common. 


A Deviſe to his Sons 


and their Heirs, and all 
to have Part and Part 
alike, 


Where a Deviſe to 
two equally to be di- 


vided is a Tenancy in 
Common. | 


Where a Jointenancy. 


A Deviſe of Lands to 
two equally is a Tenan- 
cy in Common. 


Where a Jointenancy. 


But net ſo of Goods ; 
nor of the Deviſe of a 
Term. 


Surrender to three of 
a Copyhold, © equaliter 
dividend', is a ſointe- 
nancy, and why. 


Tenant in Common. 4 
Two Tenants in Common join in a Leaſe, they A 


may join or ſever in Actions, ſhewing the Special 


Matter. 4 Fac. 2. B. R. | 
A Devile to three, Share and Share alike, with- B 
out the Words equally to be divided, is a Tenancy 


. in. Common, Garret and Higly. 5 V. &. M. B. R. 


See Title Deviſe. 

A Pan deviſes to his five Sons and their Heirs C 
and Aſſigns, all of them to have Part and Part 
alike ; the one to have as much as the other, is a 
Tenancy in Common. Litt. Rep. 46. 

A Deviſe to two equally to be divided between D 
them. Catlin and Wray. They are Tenants in 
Common. Southcote. They are Jointenants ; be- 
cauſe the Words refer to a Pivifion to be made, and 
in the mean Time they are Jointenants. Dal, 90. 


pl. 10. 


A Pan deviſes Lands to his Sons equally, and E 
their Heirs ; this is a Tenancy in Common, by 
reaſon of the Word Heirs ; but where Lands are 
deviſed to two equally, they are Jointenants : But 
it is not ſo in caſe of a Devife of Goods; ſo upon a 
Deviſe of a Term to two equally, they are Tenants 
in Common. C70. Eliz. 605. pl. 6. 606. 

A Pan ſurrenders his Copyhold Lands to his F 
three Sons, & eorum reſpectivis hæredibus equaliter 
dividend” ; whether this was a Jointenancy or Te- 
nancy in Common, was the Queſtion : And held, 


That if it had been in a Will, it had been a Tenancy in Common; 
but being in a Surrender, which is a Common Law Conveyance, it is 
a Jointenancy : But to make it a Tenancy in Common, it ſhould have 
been to his three Sons, viz. one third Part to one Son and his Heirs, 
another third to another Son and his Heirs, and the other to his other 


Son and his Heirs, 


Tenants in Common, 
Deviſees, may join or 
ſever in Debt for Rent: 
But muſt ſever in an 


Avowry, and Why. 


In what Actions they 


may join. | 


He may ſolely defend 


or take a Diſtrefs. 


- Tenants in Common 
may join in an Action 
tor a Nuſance. | 


5 V. & AM. B. R. See Title Deviſe, 

Tenants in Common, Deviſees, may join or ſever G 
in an Action of Debt for Rent, upon a Leaſe 
granted by the Deviſor: But in an Avowry they 
muſt ſever, becauſe that is in the Reality only. 

5 V. & M. B. R. Carthew 289. 

Tenants in Common may not join in perſonal H 
Actions, but may join in real ones. 1 Lev. 109. 

A Tenant in Common may ſolely defend, or he J 
only may take a Diſtreſs, although his Avawry is 
by way of Action, and yet he may, juſtify it. Crs. 
Eliz.. $30. ph 60  — 3 

Tenants in Common may join in an Action on R 
the Caſe for a Nuſance, for it is perſonal. Cro. Fac. 


131. pl. 10. My 135. 
„ Tenants 


Tenant in Common. 
A Tenants in Common uy; join in an Avowry 


for Damage Feaſant, or in 


reſpaſs. 5 Mod. 


27. 


Ney 135. But not in an Avowry for Rent. 3 Salk. 


207. 


B Where the Tort is a Tort to both, they ought 
to join, but if the Tort be particular, as chaſing 
the Cattle of one, there he ſolely muſt have the 


Action. Latch 152, 153. | 


2 nts in Common may join in an Action of 
Debt kor Wat and declare for the whole Rent, or 
may ſever for Moieties; and if they declare ſeve- 
rally, then ſuppoſe the Rent be 201. per Anh. they muſt not declare 
ſeverall for 10 J. per Ann. a-piece, but for the Motety of 201. Crump. 
and Martin. 9 W. 3. And upon Avowries the Judgment de Retorns 


Habendo ought to be ſeveral. 7 V. 3. B. R. 


D Uhen an Eſtate is limited by one and the ſame 
Conveyance, there one may have a Fee, and ano- 
ther an Eſtate for Life jointly ; but when they are 
Tenants for Life firſt, and afterwards one acquires 
the Fee, or the Fee deſcends to one of them, there 


the Jointure is ſevered. 


E @TAhere a Man makes an Eſtate to three, and the 
Heirs of one of them, there one of them hath a 
Fee, and yet the Jointure continues , for all is but 
one Eſtate created at one Time; and therefore the 
Fee cannot merge the Jointure, which takes Effect 


with the Creation of the Remainder in Fee. 


F But when three are Jointenants for Life, and 
one purchaſes the Fee, or the Land deſcends to 
him, the Fee doth not merge the Eſtate for Life, 
becauſe the Eſtate for Life was in eſſe before, and 
may not be merged or ſurrendred. See Title Merger. 

G A De viſe to two, and to the Heirs of their two 

Bodies lawfully begotten by equal Portions equally 
to be divided, makes a Tenancy in Common, ac- 
cording to the Intent of the Deviſor. 3 Rep. 36. b. 

H One Tenant in Common cannot bring an Action 

of Treſpaſs againſt another Tenant in Common. 


3 Leon. Caſe 307. Ney 14. contra. 


I One Tenant in Common may diſtrein for Rent 
upon the other, when he comes in under the 
Leſſee, and the Diſtreſs may be taken upon any 


Part of the Land, Cyo. Fac. 611. pl. 6. 


K _ One Tenant in Common may bring Waſte againſt 


his Partner, and what ſhall be done in it. 
Title Waſte. 


See 
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They may join in an 

Avowry for Damag: 

Feaſant or Treſpaſ(&, 


Where they muſt join, 
and where not. | 


Whete they jo'n for 
the Whole, or ſever for 
the Moiety. 


Where Tenant in Fee, 
and for Life, 1s by the 
ſame Conveyance, they 
are Jointenants. 

But where Tenant for 
Life firſt, and Tenant 
in Fee after, then it is a 
Tenancy in Common. 


To three, and the 
Heirs of one, 1s a joint 
Eſtate, but the Fee hath 
not merged the joint 
Eſtate. 


Three Jointenants for 
Life ; one purchaſes, or 
the Feedeſcends to him; 
this deth not merge the 
Eſtate for Life. 


Deviſe to two, and the 
Heirs of their Bodies, 
equally to be dividen, 
makes a Tenancy in 
Common. 


One Tenant in Com- 
mon cannot bring Treſ- 
paſs againſt the other. 


Where oneJointenant 


may diſtrein for Rent 


upon the other, and 


where the Diſtreſs may 
be taken. 2 


One Tenant in Com- 
mon may bring Wait: 
againſt his Partner. 


Tenants 


Sender. 
Cont 8 in Common were not com̃pellable at A 

Partition. w to make Partition before the Statute. 

3 Sal. 205. 

Cahat makes a Tenancy in Common, nia. B 


Tender. 


Abatement. 


Ender is the offering of F 02 any C 
other Thing. 


A Tender of Rent to ſave the F We of aD 
Leaſe, ought to be a Tender of the whole Rent, due 
5 the Time of the Tender, without an Deduction | 
of Taxes or other Payments: (Trin. 23 Car. B. R.) Becauſe there was 
no Notice taken of 05 Deductions to be made at the Time of the 
Covetiant made; for the Leſſee covenants to pay the whole Rent. 

Money awarded is loſt A Sum awarded to be paid is intirely loſt by E 


by Tender and Refuſal. 7 25 Refuſal. 3 Lev. 24. 
Covenant to make Tt Covenant to make ſuch a Deed as ſhould F 


Tender, what. 


A Tender of Reht to 
ſave a Forfeiture muſt be 
of the whole Rent. 


26D. a Head oy pad ſatisfy the © Plaintiff's Counſel, the Defendant 
Counlel whether E Du it to tender it, to ſee if it will ſatisfy or not? 
Defendant ought to te ev. 93. | 


der it. 


|Paratus falvere 3: Is an | 


ill Plea in Debt for Rent. 


: Tender of Abende for 
Damage Fęaſunt befote 
rheCarrte ate impounded 
is ſufficient, 3p not 
*. 


Piea / aratus folvere without obtulit is ill in Debt G 


for 1 and not cured by the profert hic in Cui” 


parat folvere. 2 Lev. 209. 3 Lev. 103. 
Where 2 Diſtrels is taken for Damage Feaſant, if H 


there be a Tender of Amends made to the Owner 


of the Ground where the Treſp aſs was committed 
for it will not be ſufficient to bis Bailiff) before the 
Cattle are impounded,” or a Writ ſued out for the - 


Treſpaſs, it will be ſufficient, and may be well pleaded, but it comes 
too late alter the Cattle are ke or Writ ſued out. 


2 


In 


Tender. 
A In an A/umpſie the Defendant after Imparlance 
pleads —— — ad ſolvendum, and upon a De- 
murrer the Plaintiff had Judgment, becauſe an Im- 
parlance is quaſi an Eſtoppel; for when he confi- 
dered what to plead, he was not ready. . 

B hen a Condition is for the Payment of Mo- 
ney, the Defendant, if he pleads a Tender, muſt 
ſay uncore priſt; but if it be to do a collateral Act, 
as to ſtand to an Award, &c. there he need not to 
ſay tencore priſt. See Kitchin 245. 

C A Sum awarded was loſt by the Tender, it 
being a collateral Thing. 3 Lev. 277. 

D UGhere a ſingle Bill is made, and afterwards a 
Defeaſance is made, that if he pays a leſs Sum than, 
&*c. There if he pleads the Defeaſance, and the 
Tender of the leſſer Sum, he need not ſay, tout: 


temps priſt; for by the Tender he was diſcharged : But liter of a Bond 
conditioned to pay a leſſer Sum. Cro. Elix. 755. pl. 16. Co. Litt. 207. a. 


See Moor, Caſs 119. 
Ik a Man be bound in two hundred Quarters of 
Wheat to deliver an hundred, if the hundred be 


tendred at the Day, he ſhall not plead uncore priſt; 


for though it be Part of the Condition, 4 8 3 bona peritura, and 
em. 0s itt. 207. As : 


it is a Charge for the Obligor to kee 
F On a Covenant to pay Money where Damages 
only are to be recovered, Tender and Refuſal is a 
good Plea without uncore priſt. Show. Rep. 129, 
130. 
8 *ahere an Action of Debt is brought upon a 
Judgment, the Defendant may within the firſt four 


Days of the Term plead, That ſemper paratus fuit ment 
? Money ; profert hic in Curia the 


Money, and that is a good Plea, and the Plaintiff ſhall loſe his Coſts : 
But the Plaintiff pro dampnis habend may re ply, That ante Exhibitionem 
Bille he demanded the Money, and that it was not paid; and if the 


&. adhuc paratus exiſtit to pay the 


Fact was ſo, it will be good. Trin. 9 V. B. R. Note, 
The Iſſue ſhall always be joined upon the Tender, 
and not upon the Refuſal, for it is impoſſible there 
ſhould be a Refuſal where there is no Tender. 
Keilw. 52. a. Moor, Caſe 120. 


H @QUpon a Bond the Defendant pleads a Tender, 
and brought the Money into Court, which the 


Plaintiff received, and Judgment to acquit him 
thereof. And the Plaintiff pro dampnis babend' al- 
ledges a Demand of the * from the Defen- 
dant, and held no Plea; for if the Plaintiff would 


have Damages, he ought not to have received the Money, but left it 
in Court; for after Judgment quod eat inde ſine die, no Iſſue can be 


taken. Cro. Fac. 126. pl. 13. 
Vol. II. 7 4 8 N 


an Aſumpfit after Im- | 


a collateral Act. 
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Uncbre prift pleaded to 


pat lince, is naught. » 


To a Condition fot 
Paymeat of Money, muſt 
be ſaid uncore wriſt. Wh 


Not where it is to do 


A Sum awarded loſt 
by the Tender. 


Where in pleading of 
a Tender of Money, he 
muſt not ſay, touts temps 
priſt, and where he mult. 


How where the Ten- 
der is of bona peritura. 


In Covenant where 
Damages only are to be 
recovered, Tender is 


good without 1ncore priſt. 


How to plead a Ten- 
derin Debt upon a Judg- 


4 


Ho the Iſſue ſhall be 
joined. ; 


Upon a Plea of Ten- 
der and Money received 
out of Court. E- 
dampnis Hhabend. the Plain- 
tiff comes too late, the 
Defendant being acquit- 


ted by Judgment. 


Where 


- « — — — —— - - — — 
a "84-22" "29%. „ .— ons < ot a4 as. * — — a — — — —— . o 


- .Whe * n Goods 
pawned, 0 ney ten- 
dred and * 2 


good as Payment, and 


rover lies. 


How to plead a Ten- 


der at the Day. 


Where after Impar- 


ms 7. 


pleaded at the Day 
- Jemper paratus, but uncore priſt, and bring the Money into Court, 


- The bringing into 


Tender. 

Goods are pawned, and the Money is A 
for them, it is as good as Payment, and 
the ſpecial Property of the Goods, Which was in 
the Pawnee, is thereby reveſted in the Pawner, 
and upon a Demand and Denial, Trover lies. See 
Cro. Far. 245. jd. 128 
here a Man pleads a Tender at the Day, he B 
need not plead ſamper paratus, becauſe he hath done 
what was required of him to do. Note, This may 
be pleaded after Imparlance. 4 Fac. 2. B. R. But 
7 V. 3. it was faid per Cur. That when a Tender is 
in the Condition, the Defendant need not to plead 


* 


— 


By the Act made 46 5 Anne, For the Amend- C 


Court the Principal, In- ment of the Law, it is enacted, That if at any Time, 


tereſt and Charges, ſhal 
be 3 good Diſcharge 19 dant ſhall bring 


a Penal Bond, 
-4 & 5 Yun, 


pending an Action upon a Penal Bond, the Defen- 
into the Court the Principal and 
Intereſt due upon ſuch Bond, with the Coſts of 
Suit in Law and Equity, the Money ſo brought 


in ſhall be in full Satisfaction and Diſcharge of the ſaid Bond, and 
the Court may give Judgment to diſcharge every Defendant accord- 


ingly. 

When the Condition 
is ſaved, upon a Tender 
of Money. 


No Damages to be 
recovered, where the 
Rent is tendred. 


Tender of Spaniſþ Mo- 
ney for lawful Money of 
England, and good. 


A Tender of more 
than due is good, 


Tender in Bags, is 
good. 


Who is to tell it. 


Bad Money not to be 
changed. * * 


So alſo wheretoo great 


a-Sum, to be-told in a 


Day is to be tendred. 


{oi N 0 


Altho' the laſt Time of Payment of Money by D 
force of a Condition, at a convenient Time of the 
Day where the Money may be told before Sun: ſet, 
is a good Tender; yet if it be made to the Party 
at the Place at any Time of the Day, and he re- 
fuſes it, the Condition is ſaved. 5 Rep. 114. 4. 

Where Rent is tendred the Leſſor may after E 
bring Debt, but he cannot recover any Damages; 
becauſe it was his own Fault that he would not re- 
ceive it. Litt. Rep. 33, 34. 

Where a Condition was to pay 100 J. of lawful F 
Money of England, the Tender of Spaniſb Money 
was good, it being made current by Proclamation 
in the Time of Philip and Mary. 5 Rep. 114. 5. 

Jf a Tender is made of more than is due, it is G 
good, and the other ought to take out what be- 

ngs to him. 5 Rep. 115. 4. | 

A Tender in Bags, - without ſhewing or telling H 
of it, is good, if it can be proved that there was 
the Sum to be tendred; and if the telling of it be- 
longs to the Mortgagee, he ought to put it out of 
the Bags; but if he takes it without counting, if 
there be any bad Money, the Mortgagor 1s not 
bound to change it. 5 Rep. 115 N | 

Tf a Man be bound to pay 40000 l. at one Time, I 
and he tender it in Bags, it is ſufficient, becauſe | 
ſuch a Sum cannot be counted in one Day. 115. 2. 


2 Upon 


| Tender St 


A - avon an Indebitatus 4ſſnmpſit, and aà Special Upon an unf, 
FL the Defendant pleads 4 Tender before the: 3 
Requeſt, and brings the Money into Coutt: The the Requett 
Court thought that the Defendant ought to harre 
pleaded thus, Yigs Quond aliqua nitetora dampnd Miſa & Criſhape and 
when it is in Debt, then gj, dampna occuſionè Detentionis Debiti, &c. 
Mich. 9 V. 3. bl > ob : | 5 

B Dow a Tender of Rent to be pleaded ts Debt ; 2 2 Tender bf 
brought by a Grantee of the Rent againſt Aſſignee „ in Deb by 1 
of the Leſſee. Lutw. 367, 368. A againſt the Aſſignee of a 


Leſſee. 


C Touts temps priſt, without a Tender in Court, is Tours temps Til, with- 
naught. Lutw. 283. | out a Tender, is naught. 


| ; D Tender of Amends pleaded after a new Aﬀign- Tender of Amends 
| ment, and held to be no Departure. Lim. 1261. after a new Alignment, p 
; - is no Departure. f 


E Jn an Aſſumpſit the Defendant pleads a Tender In caſe upon a Quan 
of two Guineas of the Value of 45 f. abſqiee hoc, dan menu the Deten- 
that he deſerved more; and upon a ſpecial 1 — = . 
rer the Traverſe was adjudged to be naught, and a he deſerved more, it is 
Repleader awarded omitting the Traverſe, and the v8 

| Plea of Tender to be of the 45 s. and Iſſue to be 
taken of the Sufficiency thereof. 3 Lev. 440. 

F A Covenant to convey according to Draughts How to be uppp Con- 
agreed upon; there needs no Tender of Wax, be- mg. os 
cauſe he had taken this upon himſelf. 1 Lev. 44. 

G @Uhen the Tender of a Conveyance is neceſſary, When the Tender of 


. a Conveyance is nece(- 
and when not. J1bid. ſary, and when not. 


H The Defendant may tender an Amends in an Tender may be in an 


involuntary Treſpaſs, but not in a Treſpaſs by Y2\untary Treſpaſs,put 
Miſtake. 3 Lev. 37. Pals BY nor in a Treſpaſs by 


A Tender upon the Land before the Diſtreſs for Tender before Diſtreſs 

| Rent, or Damage Feaſant, makes the Diſtreſs tor- and after. 
tious : A Tender after the Diſtreſs, and before the Before and after im- 
impounding, makes the Detainer, and not the T'a- pounding, 


| biet. tortious. . 
K Tender after the impounding makes neither the one nor the 
other tortious, for it comes too late. 8 Rep. 147. 4. See 2 Inſt. 107. 
L In a Clauſumfregit the Defendant pleads Tender fender comes td He 

f Amends, according to the 8 Co c. n 

0 19s, ing to tle Statute of 21 Fac. Co after a Writ ſued out 
The Plaintiff replies, That before ſuch Tender he but it ought to be im- 
- ſued out a Latitat, Teſte ſuch a Day, and procured * 5 — 


1 the Defendant to be arreſted, intending to declare 3 

I in Treſpaſs: And reſolved. that this Tender came too late; for the 

4 Tender ought to be immediately after the Treſpaſs and before any 
Suit commenced,  , . f 


* There 
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692 Tender. 
, 7 {Uthere the Time and Place are certain it muſt A 
3 be ray nh when he came and made the Tender, 
| and how long he ſtayed. 3'Salk. 342. 22 
Where Tender en the In Debt on a Bond to pay a certain Sum on a B 
Day a good Plea. certain Day, there a Tender on the Day, and ſem- 
per paratus is a good Plea, but not in Aſſumꝑſit. 
a 3 Salk. 343. Comberb. 441. "MER ; 
Where not. Tig not a good Plea where the Time and Place C 
| of Payment are certain without alledging obtulit ſe. 
+ 3 Salk. 342. Y 
Tender and Refuſal. ' Tender and Refuſal how to be pleaded. Carthew D 
| 133. and where a good Plea, and where not. Com- 


berb. 334, 443, 444. 
Semper paratus G. ye hic in Curia is good E. 
without a Tender. Carthew 413. 
Releaſe. Ik one is obliged to releaſe on Payment of Mo- F 
ney, he is bound to releaſe on Tender and Refuſal 
as if actually paid. Salk. 75. 
Refuſal. When both Parties meet, and the Time and G 
Place, he that pleads Tender muft alſo plead Re- 
fuſal. Salk. 623, 687. | 
How to plead, &c. And if the Defendant be abſent, the Plaintiff H 
muſt ſhew that, and that he was there at the Time 
and tendered. Ibid. 3 
The like. And the Pleader muſt ſhew when he came, and 1 
how long he ſtayed, ec. Salk. 624. 
He muſt ſtay till Sun ſet, unleſs ſpecial Circum- K 
ſtances ſhewn ſhall vary it. 1bid. 
Imparlance. To a general Aſſumpſit, Tender, &. muſt be L 
| _ pleaded with a Tot temps priſt, which can't be af- 
| | ter Imparlance, Salk. 622. 
¶ ſumpft. How tout temps priſt is pleadable in indebitatus M 
| Aſſumpſit, &c. Salk. 623. 
Conclufion of Plea. Jn peading . in _ 85 Defendant N 
prays Judgment de dgnmppix;s but, in Cale de- witer 
on FAY — 2 295 78 "0 Fa 12 
Owner of a Stray, The Ownek of a Stray may ſeiſe it tendering O 
Satisfaction, and in * it need not ſhew the 
5 Sum tendred. Salk. 686. | 
Iſſue on the Accey- In Aſſumꝑſit Satisfaction was pleaded, and an P 
— Iſſue taken upon the Acceptance, held good. Salk. 
627. . 
Plea. Tender, how to be made or pleaded, Mod. Q 
Cafes in Lam and Equity 69, 70, 71, 218, 219, 292. 
Tender and Refuſal. . Ihere a Time and Place is agreed on by the R 
Parties, and they both meet, he who pleads a Ten- 
der muſt alſo ſhew that the other refuſed, ec. but if one of them is 
not there, that muſt be ſet forth by the other, and that he was there 
& obtulit. Bid. 70, 71, 219, 292. 


| 2 - In 


Tenure, 693 
A Jn Debt for Rest a Tender after Imparlance is a Debt for Rent. 
good Plea, Comberh, 30. . | | 
And the Tender is not material in any Thing Where an actual Ten 
but where there is a Penalty. Did. 334. Er necellary. | 


Tenement. 


Cpt dom Tenoment includes not only all 
\ I 9e02pozate Jnhericances, but alſo all In- Tenement, what, 
beritances iſluing out of any gf them 
Me 02 annexep to the ſame, By 
tho' they lie in Gant, as Rents, Eftovers,&c- Co. Litt. 19. b. 20. a. 


D A Tenement may be faid to be any Houſe, „ What mall be fad a 
Land, Rent, or other ſuch like Thing which is any Tm 

way held or poſſeſſed; and it is a Word of very 

large and ambiguous Meaning, and therefore not fit to be uſed to de- 
8 * or — any Thing which requires a particular Deſcription. 
21 Car. B. 


FF fberefoze Tenant in Fee⸗üümple is he Tenure, what. 
1 Which hath Lands to hold to him and 

his peirs. Co. Litt. 1. a. Jt alſo ſignifies 
the Ceanre 0 Service by which the Land is holden, lbid. 


E # 4 Enure ſignifies the Eſtate in the Land; 


— . ⁰ i — Vyp. ̃ n◻Üqſ . Go ee oO 
- 
* 


Tenure. 
n — ,-. All Lands and Tenements in England are holden A 
Foglont — — either mediately or immediately > the King ; and 
therefore he is ſummus Dominus ſupra omnes. 2 Inſt, 
In Capite turned into Tenure in capite are now all turned into Socage- ; 
rs ery of Tenures by Act of Parliament made 12 Car. 2. c. 23. 4 
© The Words in git: Lands which are granted by the King to hold C 
void in Grant. of him of his Manor of Eaſt Greenwich in Kent, 
in capite, is a Tenure in Socage, and the Words in 
capite in the Grant arè Void. (Irin. 23 Car. B. R.) For theſe Words 
in capite are repugnant to the Tenure created by the Grant; for all 
Lands that hold of that _ are held in Socage. 

Wy A Man ſerving upon the Homage, and, joining D 
Evidence = the xd - in Preſentments, is a good Evidence of his Tenure 
of a Tenure, _ what of the Lord, and he ſhall do Fealty, and the Lord 
of nolding By Quit- ſhall have the Land by-Bſchear, if he die without 

Heir: But this is no Conſequence that he holds by 
any Quit-Rent, and nothing can be Evidence of that but ſome written 
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Evidence” mentioning of it, or Proof of actual Payment, or plain 


Confeſſion, or Acknowledgment of it. 5 n 
In what Caſes the Tenure is traverſable, and E 


Where the Tenure, 


and not the Seifin, iz not the Seiſin, and where the Seiſin and not the 
rraverſable. Tenure. Keilw. 31. b. See 6 Rep. 1, 2. Plow. Com. 


ou 


1 
— 
* 


„ Grants. 
1385 Leaſes. 


Beal, and all Goods which are remove- 
able are Chattels Perſonal. 


J. & reciting a Leaſe of a Cottage, Barn and Where tte Term paſſe: 
Lands, for the Term of 1000 Years, veſted in him © the Grantee. 
after 32 Years of the 1000 Years were expired;, . 7 
grants all the ſaid Cottage, Barn and Lands, and all and fingular other 
the Premiſſes therein before recited or mentioned, together with the 
ſaid recited Leaſe; and all Writings and Evidences concerning the 
Premiſſes, habendum to the Grantee from and immediately after the 
Death of the Grantor and his Wife, for the Reſidue of the ſaid Term 
of 1000 Years then to come and unexpired: The Queſtion was, Whe- 
ther this be a good Grant, the Grantor having reſerved to himſelf an 
Eſtate for Life, which by Conſtruction of Law is greater than any 
Eſtate for Years? And reſolved, That the Term ſhall paſs to the Gran- 
tee by Virtue of the Premiſſes, and the Habendum ſhould be rejected. 
Skin, 528, 545. 1 t * | 
C Whether: a Leaſe for Years by Grantee for Of the Commence- 

Years, to commence after his Death, be good. went of a Term. | 
Bid. 535, 536, 337. WM n 3 + 
D The Difference which the Law makes between Long and ſhort Terms, 

long and ſhort Terms of Years. Ibid. 538, 539. | 


. 


— 


hi i 1 are four Terms in the Pear, viz. A 
day after 15 Days of Eaſter; Trinity 
fer. dal do ſit and diſpatch their Buſiigfy, aud give Judgments, Kc. 
he abe Terms are fo called, becauſe in 
e 1 Ri them. Hip, 22 Car, .. R. 
; * a 
4 2 
Court does not take Notice of the Day of E 
in moyeably Terms. in moveable Terms. 14. 196. 


"ITY WY 7 > | * 1 2 pw. 
Term and Uaeation, 
Mary Term, which begins the 23d of 
January; Eaſter Term, the next Wedneſ- 
Term, the Friday gfter Trinity Sunday ; and Michaelmas Term, on 
the 234 gf Ogober : During which Terms the Counts in Weſtmin- 
Which are the iſſuable The i! 2 Them are Hillary Term and Trinity B 
TenpaAnd \elly calls. be , the other two Yori are not ſo called; 
them are the bo . ined and made up, which are to be tried at the 
Lent Aflizes e Summer Aﬀlizes, which do immediately and ro- 
We, WE Dips: in The four Days inh. . FRE. 22 Con, © 
© 11971, / * the arance. B. R. 
at 7 ond pter peſtem adjourn'd to D 
5755 1 og e + Joneer ft and how teſted 
1 an cuted. 1 | Ho 176. 
e The 
Ns Writ the Return of the Writ, as to the Day of the Month, 
; 'To what Day the R. the Judgmen dgment does not refer to the firſt F 
Judgment in B. A. refers. Da Na the Term, but to the filing of the Bill. 


2 Lev. 180. 
The whole Term but All the Term in Conſtruction of Law is account- G 
one Day. ed but one Day, and therefore a Plea that is put 


in the laſt Day of a Term, is a Plea of the firſt 
_ of the Term, &. fic econtra as to ſome Pur- 
es. Trin. 23 Car. B. R. Mich. 1649. B. &. 


B/bogins on the Eſſoin "The Term is ſaid to begin upon the Eſſoin- day, H 
upon which Day one Judge in each Court of Law 


at Weſtminſter Hall fits, and Eſſoins are then * 
tre 


Terms. 699 


| tred, and the third Day afterwards (except it is Pop Term, or elſe 
a Sunday intervening before Michaelmas or Hillary Term) is the firſt 

Day of the Term, at which Time the Judges in all the Courts of u 

ſtice do fit to do the Buſineſs of the Term. 

A The ſame Day of the Week that Michaelmas T 5 | any 
Term doth end, the ſame Day Hillary Term doth ke Werk ane Pay of 
always begin. 3 7 ms Term ends. 

B Trinity Term abridg'd and four Returns taken 7,;,;4 Termabridg'd. 
away, and now there ſhall be only four Returris 32. 8. cap; 27. 
remaining, | 

C Michaelmas Term was formerly two Returns Michaelmas Term ab- 
longer than it is now; but the ſame were taken —_— 1. 0 
8 and the Term abbreviated by 16 Car. 1. 5 
cap. 6. | 8 

D a Bill can't be filed againſt a priviledged Perſon Of filing a Bill. 
in the Vacation. Salk. 544. p 

E And the Vacation begins the laſt Day of the Vacation. 

Term as ſoon as the Court riſes. 16:4. = 

F No Matters of Law are to be heard the kalt 
Day of a Term. Salk. 624. | | 

G But a Trial at Bar may be the laſt Day where Trial at Bar. 
the King is Part. Ibid. 625. - ; 

H Sundays anft Holidays are computed for Acts Sundays, &c. 
done out of Couft. _ 1bid. 62 4. 

I But Sundays hre not included in the four Days Axeſt of Judgment. 
to move in Arreſi of Judgment. Bid. 22 5. | 

K One may be taten on an Eſcape Warrant on a Eſcape. 

Sunday. Ibid. 626 

L And a Citation 


T Laſt Day of the Term: 


ay be ſerved by fixing it on Citation. 
the Church Door on ASunday. 1bid. 625. | | 
M Tres Trin is on a Suhday, and Writ of Enquiry Writ of Enquiry. 
then returnable, if execufèd an the Monday is Er- | 
N ror. Did. 626, 
The Court takes judicial Notice the Compu- Computation of Time. 
O tation of Time the Calendar, &c. IM. 626, 627. Ls 
An Inſurance of 4's Life for a Yeay A. died on Inſurance. 
P the laſt Day, the Inſurer is liable. Id. 625. - 
A Condition to do an Act at the End of ſeven Requert. 
Years on Requeſt, a Requeſt is to by the laſt Day. 
Ibid. 585. Vide 624. | 
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Tertenants. 


* 


K 

Meir. 

dee Judgment. 
(Sci. Fa. 


Tertenants, vat. | nm are the Land · holders. 


How to plead in a 
Sci. Fa. againſt Terte- 
nants upon a Settlement 


to make Leaſes. 


Whether a ſpecial 
Non-tenure muit be 
pleaded in Bar or Abate- 
ment. 


They cannot plead in 
Abatement of a Writ of 
Error, but only in Bar. 


To a Sei. Fa. againſt Tertenants, a Settlement is 
pleaded, wherein there is Power to make Leaſes, 
and the Tenant pleads in Bar a Leaſe for Years 


A 
B 


purſuant thereunto ; the Plaintiff demurs, and the 


ſtion was, Whether a ſpecial Non-tenure can- 
not be pleaded in Bar, but muſt be pleaded in 
Abatement only? See in Saunders, and in 2 Ventr. 
104. ä 1 
Tertenants cannot plead in Abatement of a 
Writ of Error, but only in Bar; for the Sci. Fa. 
againſt him is not ad audiendum Errores, but ad 


audiendum Proceſſus & Recordum. 1 Lev. 72. 


Tt is a good Plea to ſay 


that the Recognizor had 
nothing in theLand, Oe. 


Two Sci. Fa. in two 
Counties; the Defendant 
in one County ſhall not 
take any Advantage of 
any Error in that in the 
other County. 


The Tertenant appeared and pleaded, That the 
Recognizor had nothing in the Lands at the Time 
of the Recognizance, or ever after, and Iſſue there- 


upon, and tried. CY. Car. 295. pl. 5. 


here there are Sci. Fa. in two Counties, and 
ſeveral Pleas, and the Defendant in one County 
dies after Verdict found for him and before Judg- 
ment, the other Defendant in the other County 
cannot in a Writ of Error upon the Judgment 


againſt him aſſign this for Error. Cro. Car. 517. pl. 19, 518. 


Where the Heir is 
charged only as Terte- 
nant, and not as Heir, 
and why. 


In the Caſe of a Recognizance, Statute or Judg- 
ment, the Heir is charged as Tertenant, and not 
as Heir; becauſe by the Recognizance, Judgment 
or Statute, the Heir is not bound, but the An- 
ceſtor concedit, that the Money de Terris, &c. 
levetur. 3 Rep. 12. b, See Cro, Car. 295. pl. 1 

2 n 


C 


D 


E 


F 
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A In a Sci. Fa, upon à Judgment in Debt againſt No ple to fay chat 
Tertenants, the Sheriff returned a Sci. Fe. to J. S. he is not Tertenant. 
Tertenant of a Meſſuage, &c. who comes and pleads 


| that he is not Tertenant againſt the Return of the Sheriff; this is no 
3 Plea, and the Plaintiff may take Execution at his Peril. Cro. Eli. 
872. pl. 9. 


B The Heir cannot ſay that he is Son and Heir, The Heir cannot ſay 
and bead in 3 of the Sci. Fg. becauſe the OT 
Sci. Fa. was not ſued againſt him as Heir, pretend- before it goes out to the 
ing that a Writ ſhould iſſue out firſt againſt him as Tertenancs. 

Heir, before the Writ ſhould iſſue out againſt the 
Tertenants. Cro. Eliz. 896. pl. 19. 

C In a Sci. Fa. againſt Tertenants, and A. B. is One Tertenant may 
returned a Tertenant, he comes and Fay Guat C. P. pleadthatthere ether 
is Tertenant of twenty Acres in ſuch a Vill of the nioned, and god um- 
Lands liable to the Judgment, and demands Judg- E 
ment, if he ſhall be put to anſwer till C. D. is warned; and held a 
ood Plea: For in this Caſe every Tertenant ſhall be contributary with 


im, Co. Fac. 506. ph 19. 507+ 


Teft, 


Y the Act (commonly called the Teſt Act) | 
made 25 Car. 2. cap. 2. it is enacted, That ple elt AG, and 
he who neglects to take the Oaths and 25 Car: 2. cap, 2. 
Teſt, &c. and after ſuch Neglect, ſhall 8 
execute any Office within the Words of that Act, being legally con- 
victed, upon Information, Preſentment, or Indictment, &c. in any of 
the Courts at Weſtminſter, or at the Aſſizes, ſhall forfeit 500 J. to be 
recovered by him who will ſue for the ſame in any Action of Debt, 
Bill, Plaint, or Information. Note, The Conviction ought to precede 
the Penalty for the 500]. See Lutw. 162, 163. where are Directions 
how to proceed upon this Act. | 


D 


Time. 


Election. 
Requeſt, 


The Law allows a Here the Law doth not imply a certain A 
18 EW Time for the doing of a Thing, nor is 
| there any certain Time agreed upon by 
the Parties for doing it, then the Law doth allow a convenient Time 
to the Party for the doing of it, (Mich. 22 Car. 1. B. R.) That is to 
ſay, as much as ſhall be adjudged reaſonable for the doing of it, with- 
out Prejudice to him who is to do it. 


Nn ſome Caſes one hath Time during his Life B 
A Man way have du, for the doing of a Thing, if he be not haſtened to 


Thing 15 — heed do it by Requeſt of the Party for whom it is to be 
by Requeſt. done; but if in ſuch Caſe he be haſtened by Re- 


queſt, then he is bound to do it in a convenient 
Time after ſuch Requeſt made. Hill. 22 Car. 1. B. R. 
| Twelve Months ſhall be taken for Lunar Months. C 
Lunar Months. Comber. 439. 
Arteſt of Judgment. here the Time is not material ; yet if it be D 
laid after the Action brought, the Judgment ſhall be 
arreſted; ſecus of aTime impoſſible, as 30 February. 
353534 1 | 
Time impoſſible. An impoſlible Time is no Time at all. 3 Salk. 8. E 
| " Where the Time is material in Pleading, and F 
riot tranſitory, Thid. 42. | 
| Widere the Day is not material in Pleading. G 
id. 123. Pte 
Pleading. - @lhere 'tis made Part of the Iſſue *tis ill. Bid. H 


208, 209. 
Where a Thing is to be done at ſuch a Time, I 
and the Plaintiff ſets forth that it was done on 
1 (aach a Day, it is good. Bid. 346. 
Kalendar and Lunar {TUlhere Time {hall be computed according to K 
n. the Kalendar, and not by 28 Days to the Month. 


Ibid. : 
2 * Where 


Ika Sheriff do commit a Miſdemeanour in Rela- 


Tipllaff. 


Where the Day on which a Grant was made is Traverſe. 
not traverſable. 3 Salk. 355, 356. r | 
B here the Time muſt be traverſed both before The like, 
and after the Treſpaſs. Ibid. 357. e ec. 
C There the Traverſe doth not anſwer the Time. The like. 

1 Rho 

Upon the Statute of 1 V. & M. which'appaints 
all Biſhops, Cc. to take the Oaths,: The Queſtion 
was, Whether the ſix Months mentioned in the | 
Statute are to be accounted Kalendar Months or Lunar Months, and 
ſaid that this being upon the Conſtruction of an Act of Farliament, it 
ought to be conſtrued according to our Law, that the fix Months fhall 


=D | 
O 
bay 


Kalendar and Lunar 
1 Wer and Luna 


£ 46 . 


be accounted Lunar Months. Skinner 313. 


Tipftak. 


Tipſtaff is an Officer who is appointed 

by the Barſhal of the King's Bench ta A Tipftaff, what. 
attend the Judges at 1 70 hambers, | 

and in Court; and js calſed g Tipſtaff from a ſhoꝛt Stick he al⸗ 
ways carries with him which is tfpt with Silver; and he takes 
Perſons into Cuſtody by the Rules of Court, o2 a Judge's 


j CUarrant. 4 — 2 


F - The Court will not grant an Attachment againſt 3 

an Officer of the Court for a Miſdemeanor com̃mit- NA 11 2 the 
ted by him as an Officer of the Court; but they of the Ct. 
will make a Rule for one of the Tipſtaffs to bring 

him into the Court. 21 Car. B. R. And they are in this Regard in 
the Nature of Meſſengers or Purſuivants of the Court. | 


f 6 | | * After Election of 2 
tion to the Court during his Office, and afterwards new Sheriff che Ga 


a new Sheriff is elected, whereby the old Sheriff is may order a Tipſtaff to 
out of his Office; the Court may grant a Tipſtaff bring in the old for a 
to the Party injured to bring him in to anſwer the Oer during his 
Miſdemeanor, although he is out of his Office; 

but he being out of his Office, the Court cannot fine or amerce him 
for his Miſdemeanor : Paſch. 24 Car. B. R. For he is only tineable as 
an Officer of the Court. 9 e 
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702 I . 
one ii A Tipſtaff is to be granted for one that is in Lon- A 
Foo — don or Meſtminſter; but if he be in the Country, 
— 3 uſually an Attachment is to be granted, directed to 
nog . the Sheriff of the County where the Party lives, 
and not a Tipſtaff; but the Court (if they ſee Cauſe) 
do upon extraordinary Occaſions ſend Tipſtaffs into the Country : 
| Hill. 22 Car. B. R. and 23 Car. and Paſch. 1650. For the Tipſtaffs 
| are Officers to attend the Court, and are not therefore to be ſent out 
of Town. 
-: 1 A Tipſtaff was granted to bring in an Attorney B 
| — . — . of the Common Pleas, for refuſing to file Bail, oe 
| ang to file Bail accord cording to his Promiſe made to an Attorney of this 


ing to his Promiſe, Court. Nora | 


Tithes. 


See 


Pꝛohibition. 


ook 7 
Unity of Poſſeſſion. 


Tithes, what. l Ithes are to be paid of ſuch Things as C 
vpield a yearly Increaſe by the Act of God, 
and the Tithe is the tenth Part. 


ö Beloze the Council of Lateran (which firſt made D 
Nds the Ar, Pariſhes) every Perſon was obliged to pay his 
Tithes to ſome Prieſt, but he was at his own Li- 
berty to pay them to what Prieſt he pleaſed; but that Council decreed, 
that every Perſon ſhould pay them to his own Pariſh-Prieſt, which is 
mens 4 1 < 
tithes cannot be granted or leaſed but by Writ- E. 
Weds n ing; but a Rectory conſiſting of Glebe, c. may 
be 1 b I 
1 Soiritual Pe. No Perſon hath by the Common Law, Power to F 
1 9 Ch Ties [= take Tithes, but ſpiritual and mixt Perſons ; but a 
| die Common Law. Layman who is not capable of Tithes in Pernancy, 
| is capable of a Diſcharge of Tithes in his own Land, 
by Grant from the Parſon, Patron and Ordinary ; but he cannot pre- 
| [| {cribe to be diſcharged at the Common Law, though he may preſcribe 
| to pay a Modus decimandi in Lieu of Tithes, | 
| I ; | The 


Tithes. 703 

A The Rector of a Church ſhall be accounted the The Redor i 
Proprietor of the Tithes of that Pariſh, to which Proprietor ofthe Ties 
the Church doth belong, if the contrary be not 

9 N : Trin. 24 Car. B. R. Becauſe moſt Rectors are ſo, though ſome 

LY B Tithes of Lands which do not lie in any Pariſh, Tithes of extra- paro- 

b do properly belong to the King: Mich. 24 Car. B. R. 2 belong to 
For that which no Subject can juſtly claim, is the e 
King's as Lord Paramount. | 3 | 

C Lands which lie in a Foreſt, and are in the Hands poreſt- Lands f. 
of the King, are free from paying of Tithes, al- from Tithes, till they | 
though they do lie within ſome Pariſh; r 
** qe come into the Hands of ano- 
ther, they ought to pay Tithes ; for the not paying of Ti 
whilſt they were in the King's Hands, and 3 1 
4 2 for the Time, and not an abſolute Diſcharge. Mich. 

D Cithes are not due to be paid Jure Divino, but How Tithes are due 
per Legem Terra So held by the Court, agreeing 

with J. Selden's Hiſtory of Tithes, Mich. 1649. B. &. 

E It Lands paid no Tithes before the Statute of Improved Lands ſhall 
Ed. 6. or but very inconſiderable Tithes; and af- 2%, 99!y the accuſtom- 
terwards the Lands for which the Tithes were paid, TIN 
are improved by the Owner, he ſhall only pay the 
accuſtomed Tithes paid for them before the Improve- 
ment of them, to wit, ſuch Tithes as were paid for them, for the ſeven 
laſt Years immediatly preceding the Improvement : but if no Tithe 
at all were paid for.them before the Improvement no Tithes ſhall = 
paid — = — — 42 : 1650. B. S. For the Im — 
ment o nd not titheable by Law, canno it ti 
this were to alter the Law. F WI ROE 

F Debt upon the Statute 2 E. 6. cap. 13. for not Debt upon the Sta- 
ſetting forth of Tithes, and ſays, That he was ſeized Po Tithe. The 
in Fee of a Portion of Tithes of Corn growing, &c. 2 xp IN = 
where the Defendant is Occupier, and that he ſowed Tirhes. 5 
forty Acres with Wheat, Rye, & c. and reaped and 
carried it 8 without ſetting forth the Tithes: 2E. 6. cap, 1 
And after Verdict, moved, that he being a lay Per- Fn 
ſon intitles himſelf to a Portion of Tithes, and ſays 
not how. Curia. This Action is grounded upon a 
Tort for not ſetting forth of Tithes, and he needs 
not make any Title; ſo Firmarius vel Proprietarius n wt 
without ſhewing any Title, is good; alſo he doth what the Quantity of 
not ſhew what the Quantity of every Grain is; ſed 9 

8 non 2 77 Fac. 437. pl. 8, 438. ö 

Where a Pariſhioner doth any Thing whi 7 1 
not compellable by Law to ao which Re „ 8 
the Benefit of the Parſon, if he demands Tithes of the Thing in Lieu 
whereof this is done, a Prohibition lies. March 65. pl. 1Ico. 
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7⁰⁴ 
Not fax \Wgod ox- 


Pended in the Houſe pf 


2 Pariſhioner. 


© Of what Trees Tithes 
mall be paid. 


Of what not. 


Tithes. 
Tithes ſhall not be paid by a Pariſhioner for A 
Fuel expended in his Houſe. Cro. Eliz. 609. pl. 13. 


Tithes ſhall be paid. of Birch, and of ſuch Wood B 
which ſerve for Fuel, and not for Building. Cre. 
Ehis. 1. gre 0 199. pl. 29, _ 

But no Tithes ſhall be paid for Trees which are C 
or may be Timber; as Oaks, Elms,” &c. though 


under the Age of twenty Years : Nor Tithe fhall not be paid of new 


Germins which grew from them. Cro. Eliz. 55. | 1 
Tithes paid for one Thing cannot be intended D 


Tithes for one Thing 
cannot be a Recom- 
pence for Tithes of ano- 


they. 
A Preſcription to be 


by Payment of another. 


What Agreement to 


pay Tithes is void. 
Where a Modus ſhall 


be tried in the Spiritual 
Court, and where at 
the Common Law. 


Who are capable of 
Tithes, and the ſeveral 
Ways of Diſcharge. 


How temporal Per- 
ſons may obtain, or be 
diſcharged from Tithes. 


Preſerĩption may be 
for a Modus, but cannot 
be in a Non decimando. 


Where there may be 
a Preſcription in non de- 
cimando, and where not. 


Except a Spiritual 
Perſon. 


The King cannot pre- 
ſcribe fer 1ithes as Par- 
cel of a Manor. 


Where Unity of Poſ- 
ſeſſion 1s a Diſcharge of 
the Payment of Tithes. 


For what Trees Tithes 
ſhall be paid. ; 


to be a Recompence for Tithes of another Thing, 
where Tithes are payable for both in Kind. Cro. 
EJiz. 446. pl. 10, 786. pl. 26. 

A Pꝛeſcription to be diſcharged of one Tithe by E 


diſcharged of one Tithe the P 


e Payment of another, is naught. C9. Elig. 446. 
pl. 10, 768. pl. 26. | OY 

A verbal Agreement to pay Money in Diſcharge F 
of Tithes, is void. Hob. 176. | 

Upon a Suit in the Spiritual Court upon a Modus, G 
if it be allowed, they ſhall proceed there ; but if 
the Cuſtom be A 5 it muſt be tried at the Com- 
mon Law: And as the Fact is found, either the Pro- 
hibition to ſtand, or elſe a Conſultation to be award- 
ed. Hob. 247. | 

Who are the Perſons or Bodies capable of Tithes, H 
and the ſeveral Ways of Diſcharge. Hob. 296, 297, 
308, 309. : 

By what Ways temporal Perſons may obtain I 
Tithes, or be diſcharged of Tithes. Hob. 297. 


A Pan may preſcribe in a Modus decimandi, but K 
not in a Non decimando This is in Favour of the 
Church, left Laymen ſhould ſpoil it. id. 

But an Hundred may preſcribe in a Non deci- L 
mando; for it is the Cuſtom of the Country: But a 
particular Town or Pariſh cannot. March 25. 
But a Spiritual Man may preſcribe in a Non deci- M 
mando. Cro. Elig. 206. 4 42. | | 

The King cannot preſcribe for Tithes as Parcel N 
of a Manor, but he may preſcribe for Decimam par- 


tem granorum. Oro. Eliz. 293. pl. 7, 599. pl. 5. 


What Unity of Poſſeſſion at the Ditlojution of O 
Monaſteries, is a Diſcharge of the Payment of 
Tithes. Hob. 297, 298, 299. 

Tithes ſhall not be paid for Timber-Trees for p 
Building, nor for their Branches : But Trees for 
Fuel, or other little Uſes; as Horn-Beams, &c. ſhall 


pay Tithes. 2 Plow. 470. 4. 
| I No 
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Tithes. 705 
A \ Tithes ſhall be paid for Timber-Trees, which No Tithes fall be 
Ky roy aridæ & pride becauſe being above Tiber Ten 04 
twenty Years Growth, they were once * 
and ſo ſhall ever remain. Co. Ellx. 477. pl. 6. . 

B A Piꝛohibition ſhall be granted where a Suit ſhall 2 Tithes of Hl 
be commenced in the Spiritual Court for the Tithes 0 
of Wood called Sylva Cadun. 49 e. 3. cap. . 

C The Common Law doth not oblige a Man to y the Civil Law 
give Notice when he ſets out his Tithes; but the there muſt. be Notice 
Civil Law does. Nop 19. | nor by the Uuden 

D The Statute of 2 Ed. 6. cap. 13. intended, That | 
no Land ſhould be diſcharge Rem the Payment of . * 
Tithes for ſeven Years , but ſuch Lands only which for Even Years, by the 


were meerly barren, and made good by Folding, or _— cas; 3. 


other induſtrious Means. CY. Eliz. 475. = 3. 
E Cithes of the firſt Mowing made into Hay, are No Tiches for Afcer- 
a good Bar for the Tithes of Aſter-mowing. Hob. 
250. Cro. 1 pl. 7. Cro. Cat. 403. pl. 2. | 
F Nox for Cattle brought up for the Pail and Plow. 0 Cattle for the 
Cro. Elix. 702. pl. 21. nn 

G But if the Cattle depaſtured were not for Plow- Uk they are jm- 
ing the Land in the ſame Pariſh where they ate fed, $9, io — a oy 
he ſhall pay Tithes, though they plow in another 
Pariſh : So if he have more Cattle than are imploy- 
ed in Plowing. 5 Mod. 97, | 

H @QUhere there is no Modus, they muſt be paid after 
the Rate of two Shillings in the Pound, according 
to the Value of the Land. Hard. Rep. 184. 

1 Noz for a Nag to labour, and not for Profit, Nor for a riding Nag. 
m_ 126. =» 3 8 _ in Hetl. Rep. 3 

K ithes ſhall not aid for Pigeons, unleſs . Shall not be paid for 
by ſpecial Cuſtom. 2 Mod. 77. . — Er a 

L No Tithes ſhall be paid for the After-mowing of Not paid for te. 
Clover Graſs, no more than for the After-mowing 22 — 
of ordinary Graſs. Lit w. 1704. Hob. 250. ver. 

M Mon for green Tares given to Horſes before they Nor for green Tares 
were ripe. See the Caſe for the Cuſtom alledged eaten by Horſts. 
there, and the Reaſon of it. 2 Leon. Caſe 30. 

N It is a good Preſcription for a Lord of a Manor, A Preſcription for 

that he hath paid annually ſuch a Sum, in Satiſ- the Lord to have the 
faction of all Tithes within the Manor: And alſo, = I. . 
That he, and all thoſe, & c. have uſed to have, in the Manor, paying fo 
reſpect of the ſaid Sum, the tenth Part of all the Wach pearl). 
Corn growing within the ſaid Manor ; this was held 
to be a good Preſcription. Cro. Elig. 763. pl. i. 
Cro. Eliz. 785. 
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Where a Prohibition 
dies upon 2 Suit for 


Tithe of Glebe by a Se- 


queſtrator. 


Tithes in D. and 8. 
and ſays not how much 
in either Place, and 
yet good. 


A Contract to retain 
Tithes for a Parſon's 
Life, is good. 

Paro! Leaſe of Tithes 
for one Year, is void. 


An Aſſize lies for 
Tithes. 


32H, 8. cap. 7. ſet; 7. 


A Diſcharge for 
Tithes for Years is 
good, without Deed, 
but not for Life. 

Where the Owner is 
to pay a Modus for a 


Park, or a Shoulder of 
every Buck. How it 


mall be when it is diſ- 
park d. ' 
A Layman, before - 


the Statute of Diſſolu- 
tions, could not have 
an Inheritance in Tithes. 


Tithe ſhall be paid 
by the Leſſee of the 
Glebe. | | : 


Where the Leſſee of 
the Glebe ſnall nor pay 


ſmall Tithes to the Vi- 
car. 5 


The Plaintiff ſays, 
He was Proprietor, and 
doth not ſet forth his 
Title, yet good. 


Timber- Trees, Lop- 
pings, Bark or Roots, 
hall pay no Tithes. 


Tithes. 
A Prohibition will lie upon a Suit for Tithe of A 
5 —_ by a Sequeſtrator or Curator. Lutw. 1704. 
Hob. 250. | 

Debt for Tithes in D. and S. and ſays not how B 
much in D. nor how much in S. and held good: 
Becauſe this Action is in the Nature of a Treſpaſs 
founded upon a Tort.. 2 Lev. t. 

A Contract in Writing to retain Tithes for the C 
Parſon's Life, is good. 

A Parol Leaſe of Tithes is void if it be for a- D 
bove one Year. 2 Leon. Caſe 98. Cro. Fac. 137. See 
Latch 176, 177. | | 

An Aſſize for Tithes is given by the Statute of E 
32. H. 8. cap. 7. Cro. Eliz. 559. pl. 16. 


A Contra to be diſcharged of Tithes for Years, F 
is good ; but a Diſcharge for Life cannot be good, 
without Deed. 3 Leon. Caſe 341. 

Where a Preſcription is to pay Money for all the G 
Tithes of ſuch a Park; there, if it be diſpark'd, he 
ſhall pay no Tithes: But if it be to pay a Shoulder 
of every Buck; thete, if it be, he ſhall pay Tithes 
as of other Lands. Cro. Eliz. 467. pl. 25. 

A Layman cannot have an Inheritance in Tithes H 
by the Common Law, but by the Statute of Diſſo- 
lution he may, for they are now a Lay-Fee. See 


11 Rep. 13. ũ ũt. 158 
A Parſon leaſes his Glebe, cum proficuis, & . 1 


(and ſays not, the Tithes) at a Rent for all De- 


mands, yet the Leſſee ſnall pay Tithe to the Leſſor. 
II Rep. 13. 6. ew 

- A Uicarage was endowed with Minutis decimis K 
totius Parochie, yet held, That he ſhall not have 
Minute Decime'ot the Glebe of the Rectory; un- 


les particularly mentioned in the Indowment. Co. 


Elig. 579. 5 
In Debt for Tithes he ſays, That he was Pro- L 
prietor; but ſhews not how, nor any Title, yet 
good: For it is only a Conveyance to the Action. 
Cro. Face 362. Os . | | 
 Tithes ſhall not be paid of Timber-Trees, nor M 


any of their Loppings; nor for any Thing growing 


out of their Roots; nor for Bark, nor old decayed 
Trees,. nor for Roots of a Coppice grubbed .up. 
March 58. pl. 89. But for Acorns it ſhall, 11 Rep. 


48. be 49. 4. 


2 


an 


Tithes. 
A An Abbot held Lands diſcharged of the Payment 
of Tithes, and aliens to a Lay Corporation; the 
Alience ſhall pay Tithes : Becauſe it ſhall be in. 
tended to be a perſonal Preſcription, and not a real 
Compoſition. 1 Lev. 185. 5 
B Flax, Hemp, &c. as well growing in Fields in 
great Quantities, as in Gardens and Backſides, are 
minute Tithes: By three Judges; but by Holt, Chief 
Juſtice, they are minute Tithes when they grow 
only in Gardens, and great Tithes when they grow 
in Fields. Alſo Milk, Wooll, Honey, @*c. are 
minute Tithes. 3 Lev. 365. See Poſtea. 
C See the Act made 7 &. 8 V. 3. cap. 6. For the 
more eaſy Recovery of ſmall Tithes : Which A& was 
made perpetual, by an Act made 3 & 4 Anne, 
cap. 18. 6.8 2 
D See 3 & 4 W. & M. cap. 3. For aſcertaining of 
the Tithes of Hemp and Flax; and not to be above 
four Shillings per Acre: Made perpetual 74 
The Ciftercians, Templers, and Knights of St. 


Fobn of Jeruſalem, were diſcharged from Payment 3, 


of Tithes, by their Order: 2 Rep. 44. & 37. b. Dyer 
277. But their Farmers were not. 2 Leon. Caſe 95. 
F Tithes are not payable for Conies, unleſs by 

Cuftom. March. 56. pl. 87. . 
CG Mon for Quarries of Stone; nor of Brick or Clay. 
March 58. pl. 89. 


= 
. 


H Anity no Diſcharge of Tithes; and what ate 
good Diſcharges, and what not. 4 Leon. Caſe 12 


By an Act made 7 & 8 . 3. For the more eaſy 
Recovery of ſmall Tithes, when they do not amount 
to above =» Sbillings Now any one Perſon, it is 
enacted, That every be on ſhall well and truly ſet 
out and pay all ſmall Tithes, and all Compoſitions 
and Agreements for the {ame ; with all Offerings to 
whom they ſhall be due. | 
K That if any Perſon ſhall not pay them within 
twenty Days after Demand, then Complaint may 
be made to two Juſtices not intereſted therein, and 
neither of them Patron. | 
L The two Juſtices muſt, by Writing under their 
Hands and Seals, ſummon, by reaſonable Warning, 
the Perſon complained of; and after his Appearance, 


or in Default thereof, and upon Proof upon Oath of 


the Summons, proceed to determine the Complaint ; 
and upon Evidence produc'd, in Writing under their 


6. 1696. Te). N 
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* der hab yon 

charged of rhe - 

ment 'of Tithes 1 

aliens to a Lay Corpb⸗ 

ration, the Alienee ſhall 
pay Tithes. 


Were Flax, Hemp, 


Oc. are minute Tithes, 
and where not. 


Milk, Wooll, Ho- 
ney, are minue Tithes; 


The Act of 7 4 8 


M. 4 M. cap. 6. for 


the Recovery of ſmall 
Tithes. | 
3 E 4 Anne. 


Tithes of Hemp, 2c. H 


Star. 3 4 4 (c. * M. 
cap. 3. 


The Ciſterciuns, Tem- 
ers, and Knizhts of 
St. John of Jeruſalea, 
diſcharged by their Or- 
der. 


No Tithes for Conies, 
unleſs by Cuſtom. 

Nor for Quarries of 
Stone, nur of Brick ot 
Clay. 

Unity no Diſcharge ; 
what are good Diſ- 
charges, and what. 
6 . 8 | 

5 t fot the more 
eaſy Recovery of ſmall 
Tithes under 40 s. 


Every Perſon ſhall ſet 
out and pa 
Tithes and Offerings. 


If not paid in twen- 
ty Days, to complain to 
two Juſtices of the 
Peace. | 


The juſtices muſt 
ſummon the Perſon 
complained of, and for 
Default of Appearance 
determine the Matter, 
and give Coſts not ex- 
ceeding 105. 


Hands 


his ſmall 


{ 0 6. hh. e Ag 
erp, 1G [. <.2þ 62, 


Where a Prohibition 
dies upon a Suit for 
Tithe of Glebe by a Se- 
queſtrator. 

Tithes in D. and. 
and ſays not ho uch 
In ei + , and 
yer Food. us 


A Contract to retain 


Tithes for a Parſon's 


Life, is good, 
Patol Leaſe of Tithes 
for one Year, is void. 


An Aſſize lies for 
Tithes. 
329. 8. cap. 7. ſeit, 7. 


A Diſcharge for 
Tithes for Years is 
good, without Deed, 
but not for Life. 


Where the Owner is 
to pay a Modus for a 
Park,” or a Shoulder of 
every Buck. How it 
mall be when it is diſ- 


A Layman, before 
the Statute of Diſſolu- 
tions, could not have 
an Inheritance in Tithes. 


Tithe ſhall be paid 
by the Leſſee of the 
Glebe. 


Where the Leſſee of 
the Glebe ſhal] not pay 


ſmall Tithes to the Vi- 


Car, 


The Plaintiff ſays, 
He was Proprietor, and 
doth not ſet forth his 
Title, yet good. 


Timber- Trees, Lop- 
pings, Bark or Roots, 


hall pay no Tithes. 


Vithes. | 
A Pꝛohibition will lie upon a Suit for Tithe of A 


Glebe, by a Sequeſtrator or Curator. Lutw. 1704. 


Hob. 250. | 

Debt for Tithes in D. and S. and os not how B 
much in D. nor how much in S. and held good: 
Becauſe this Action is in the Nature of a Treſpaſs 
founded upon a Tort. 2 Lev. 1. 

A Contra# in Writing to retain Tithes for the C 
Parſon's Life, is good. 

A Parol Leaſe of Tithes is void if it be for a- D 
bove one Year. 2 Leon. Caſe 98. Cro. Fac. 137. See 
Latch 176; 177. 2 10 5 

An Aſſize for Tithes is given by the Statute of E 
32. H. 8. cap. 7. Cro. Elix. 559. pl. 16. 


A Contra to be diſcharged of Tithes for Years, F 
is good; but a Diſcharge for Life cannot be good, 
without Deed. 3 Leon. Caſe 341. 

here a Preſcription is to pay Money for all the G 
Tithes of ſuch a Park; there, if it be diſpark'd, he 
ſhall pay no Tithes: But if it be to pay a Shoulder 
of every Buck; thete, if it be, he ſhall pay Tithes 
as of other Lands. Cro. Eliz. 467. pl. 25. 

A Lapman cannot have an Inheritance in Tithes H 
by the Common Law, but by the Statute of Diſſo- 
lution he may, for they are now a Lay-Fee. See 
11 Rep. 13. . 1 345 | 
A Parſon leaſes his Glebe, cum proficuis, ec. I 
(and ſays not, the Tithes) at a Rent for all De- 


mands, yet the Leſſee ſhall pay Tithe to the Leſſor. 


II Rep. 13. be 8. 

> AUticarage was endowed with Minutis decimis K 
totius Parochie, yet held, That he ſhall not have 
Minute Decimæ of the Glebe of the Rectory; un- 


©. leſs particularly mentioned in the Indowment. Oo. 
Elig. 579. 


In Debt for Tithes he ſays, That he was Pro- L. 
prietor; but ſhews not how, nor any Title, yet 
good: For it is only a Conveyance to the Action. 
Cro. Face 362. «Ht © 6] | 
Tithes ſhall not be paid of Timber-Trees, nor M 
any of their Loppings; nor for any Thing growing 
out of their Roots; nor for Bark, nor old decayed 
Trees, nor for Roots of a Coppice grubbed .up. 
March 58. pl. 89. But for Acorns it ſhall, II Rep. 
% Ar) | 3 


2 


An 


Tithes. 


A An Abbot held Lands diſcharged of the Payinent 


of Tithes, and aliens to a Lay Corporation; the 
Alience ſhall pay Tithes : Becauſe it ſhall be in- 
tended to be a perſonal Preſcription, and not a real 
Compoſition. © 1 Lev. 185. | 


B Flax, Hemp, c. as well growing in Fields in 


great Quantities, as in Gardens and Barkſides, are 
minute Tithes: By three Judges; but by Holt, Chief 
Juſtice, they are minute Tithes when they grow 
only in Gardens, and great Tithes when they grow 
in Fields. Alſo Milk, Wooll, Honey, Oc. are 
minute Tithes. 3 Lev. 365. See Poſtena. 


C See the Act made 7 &. 8 V. 3. cap. 6. For the 


made perpetual, 


more eaſy Recovery of ſmall Tithes : Which Act was 
by an Act made 3 & 4 Anne, 
cap. 18. ; 


D Sreeg& 4W. & NM. cap. 3. For aſcertaining of 


the Tithes of Hemp and Flax ; and not to be above 
four Shillings per Acre : Made perpetual 


E The Ciſterciaus, Templers, and Knights of St. 
Fobn of 


ertſalem, were diſcharged from Payment 
of Tithes, by their Order: 2 Rep. 44. & 37. b. Dyer 
277. But their Farmers were not. 2 Leon. Caſe 95. 


F Tithes are not payable for . Conies, unleſs by 


Cuſtom. March. 56. pl. 87. 


CG Mon for Quarries of Stone; nor of Brick or Clay. 


March 58. pl. 89. 


H - Unity no Diſcharge of Tithes; and what are 


| 


good Diſcharges, and what not. 4 Leon. Caſe 12 


By an Act made 7 & 8 W. 3: For the more eaſy 
Recovery of ſmall Tithes, when they do not amount 
to above forty Shillings uw any one Perſon, it is 
enacted, That every Perſon ſhall well and truly ſet 
out and pay all ſmall Tithes, and all Compoſitions 
and Agreements for the ſame ; with all Offerings to 
whom they ſhall be due. 


K That if any Perſon ſhall not Pay them within 


twenty Days after Demand, then Complaint may 
be made to two Juſtices not intereſted therein, and 


* 


neither of them Patron. 


L The two Juſtices muſt, by Writing under their 


Hands and Seals, ſummon, by reaſonable Warning, 
the Perſon complained of; and after his Appearance, 
or in Default thereof, and upon Proof upon Oath of 
the Summons, proceed to determine the Complaint ; 
and upon Evidence produc'd, in Writing under their 


©. 6.1696. Nh. NUN. 
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. An Abbot held Land 

diſcharged of rhe Pay- 

ment of Tithes, and 

aliens to a Lay Corpb⸗ 

ration, the Alienee ſhall 
pay Tithes: 


Where Flax, Hemp, 
Oc. are minute Tithes, 
and where not. 


Milk, Wooll, Ho- 
ney, are minue Tithes; 


The Act of 7 & 8 
M. 4 M. cap. 6. for 
the Recovery of ſinall 
Tithes. 

3 4 Anne. 


Tithes of Hemp, Oc. 
Stat. 3 4 4 UW, 4 M. 
cap. 3. 


The Ciſtercians, Tem- 
plers, and Knights of 
St. John of Feruſaleih, 
diſcharged by their Or- 
der. 


No Tithes for Conies, 
unleſs by Cuſtom. 
„Not for Quarries of 
Stone, nor of Brick ot 
Clay. 


Unity no Diſcharge ; 
what are good Diſ- 
pg] and what not. 


R. 


ann“ 6. hh. 0.45 


0þ"16-1.e.4h ge. 


& 5 
The Act for the more 


eaſy Recovery of ſmall 
Tithes under 4o s. 


Every Perſon ſhall ſet 
out and pay his ſmall 
Tithes and Offerings. 


If not paid in twen- 
ty Days, to complain to 
two Juſtices of the 
Peace, 


The juſtices muſt 
ſummon the 
complained of, and for 
Default of Appearance 
determine the Matter, 
and give Coſts not ex- 
ceeding 105. 


Hands 


Perſon 
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Hands and Seals, adjudge 


Tithes. 
the Cafe, and give ſuch reaſonable Allow- 


ance for ſuch Tithes, &c. with-held, as they ſhall think reaſonable, 
and Coſts not exceeding ten Shillings. | 


On Refuſal to pay, 
the Conſtables, &c. by 
Warrant, to diſtrain, 
and after three Days 
ſell, rendering the Over- 
plus to the Owner. 


The Juſtices may 
ſwear the Witneſſes. 


Not to extend to 
London, or other Places 
ſettled by Parliament. 


Complaint muſt be 
made within two Years. 


There may be an Ap- 
peal to the Seſſions, and 
what 1s to be done there. 


When the Judgment 
may be removed. 


at if the Party. in- 
ſiſFupon a Preſciption, 
ad Aſodus, and puts in 
Fcurity for the Pay- 
Sent of Cofts, the Ju- 
ces ſhall proceed no 
ther, but it muſt be 
ined by Law. 


That on Refuſal to pay in ten Days after Notice, 
the Conſtables and Churchwardens, or one of them, 
by Warrant under the Hands and Seals of the tfvo 
Juſtices, ſhall diſtrain the Party's Goods; and after 
three Days fell the fame, and fatisfy the Sum Sand 
Charges for making and keeping the Hiffreſs, as 
the Juſtices ſhall think fit; rendering e Overplus 
to the Owner. 

The Juſtices have Power to adm iſter an Oath B 
to the Witnetles, for the bettegy/Diſcovery of the 
Truth. 

This Act not to extends the City of London, C 
nor any Place otherwiſe ttled by Parliament. 


No Complaint be heard by any Juſtice, unleſs D 
made within two/Years after the Tithes are due. 

Perfons z2gfrieved may appeal to the Seſſions, E 
who are t determine the Matter; and if they ſee 
Cauſe, rgferſe the Judgment; but if they ſee Cauſe 
to confirm the Judgment, then they ſhall decree 
the {me by Order of Seſſions, and give ſuch Coſts 
agfinſt the Appellant as they ſhall think fit, to be 
evied as aforeſaid: And no Judgment to be had 
dy Virtue of this A& ſhall be removed, by any 
Writ out of any of the Courts at ed oo mh or 
other Court, unleſs the Title of ſuch Tithes ſhall 
be in Queſtion. . 
That if any Perſon f of, ſhall before F 
the Juſtices inſiſt upon any Preſcription, or Modus, 
or Title, to be freed from the Payment of Tithes, 
and deliver the ſame, ſubſcribed by him, to the 
Juſtices, and give the Plaintiff Security to be al- 


| lowed by the Juſtices to pay Coſts at any Trial at 


Law, in Cafe the Matter inſiſted upon ſhall not at 


the Trial be allowed, then the Juſtices ſhall forbear to give Judgment; 
and then the Plaintiff may profecute in any other Court, as before the 


makin, of this Act. 


The JudAgent of the 
two Juſtices Iuſt be in- 
rolled at the Mt Sei- 
ſions. Fee for 1t: 


Where the Parti re- 
moves to another Cqun- 
ty, a Juſtice, upon Cer- 
tificate, mult exe lite it. 


The Judgment of the Juſtices muſt be inrolled G 
the next Seſſions, by the Clerk of the Peace, for 
which he thall have but one Shilling. 

That if any Perſon after Judgment had, and the H 
Money levied, ſhall remove out of the County, Gc. 
the Juſtices may certify their Judgment; and any 
other Juſtice, where the Party ſhall be, is by his 
Warrant to levy the Sum adjudged. Ie 

| 


2 


Tithes. 709 
A Ik the ſuſtices find the Complaint to be falſe, Where Coſts may be 
they may award Coſts againſt the Plaintiff, not ex- gan ed to che Deten- 
ceeding ten Shillings. j | 
B Perſons {ued for Tn Thing done by this Act | Defendant may plead 
may plead the general Iſſue, and ſhall have double ore ens vg mal 
C That if any Parſon ſhall ſue in the Exchequer, A Parſon fting in 
or Eccleſiaſtical Courts, for Tithes under. forty c : e 
Shillings, he ſhall have no Benefit of this Act. 
D Uhen Tumor Papalis was in England, all Monks The feveral Manners 
were, in reſpe& of their Order, diſcharged of 1 . 
Tithes; who afterwards increaſing, and having ment of Tithes. © 
great Revenues, Holy Church was thereby impo- 
veriſhed, & filia devoravit matrem. For Remedy 
| whereof Pope Paſcal the Second ordained, That EY 
Ciftercians, Templers, and Hoſpitallers, ſhould be 3 , 85 * 
only diſcharged, and that all other Orders ſhould vi 2 
pay Tithes; and that alſo by reaſon of their great 
Revenues was found to be an Impoveriſhment to 
the Church : And then Pope Adrian ordained, That 
the Lands of the Templers, Ciſtercians, and Hoſpi- Only theit Lands i 
tallers, que propriis manibus excoluntur, ſhould be Pie manibue. 
only a And now the Statute of 31 H. 8. And all Lands in the 
cap. 13. ſe. 21. all Lands which were in the G che the Abbors, 
Hands of the Abbots, ec. were diſcharged of the 31 W. 8. cap. 1. 
Payment of Tithes. Co. Fac. 454. tet. 21. 


— 7 r 
— — a — — — 
— — —— = — —— 
G wo _ — _— — __— i * 
oO 


* 


12 1 are collateral to the Land: Prediĩal Tithes are eol- 
E. P2edial Tithes ar 4 a Land, and lateral to the Land, and 


if he who hath the Tithes and the Land, makes a 40 not pad by the Grant 
Feoffment, the Tithes do not paſs included in the of the Land. 
Feoffment. Cro. Fac. 452. pl. 30. 3 

F Twenty Years in the Eccleſiaſtical Law makes a Twenty Years makes 

1 * , a Preſcription for the 

| Preſcription for the Church, and torty Years againſt Church, and forty Years 

it.  Cro. Fac. 454. rn | againſt it, Wl. 

G © Jt is good to fay, That the Abbot of B. was Where a Cloſe was 1188! if 


ſeiſed in Fee of a Cloſe called C in D. and held the 
faid Cloſe, and took all the Profits thereof, in Right 
of all Tithes in the Hamlet of E. Upon a Motion 


held Time out of Mind, | bale 


in diſcharge of Tithes 


of ſuch an Hamlet, is 


good. 


in Arreſt of Judgment, it was held, That it being 
ſo antient, it cannot be ſhewn when or by whom 
given; but having always had it in Lieu of Tithes, 
it is good. Cro. Fac. 501. pl. 10. N 
H Tithes are not payable for a Fulling-Mill; for . No Lites for a Ful- 
. . ling - Mill ; nor for 
of ſuch Things, whereof the Gain comes only by Things which come 
Labour of Men, Tithes are not payable. Co. Fac. coy by the Labour' of 
524. % | | | an. 
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An Abbot of the Ci- 


ſtercian Order leaied ihe 


Demeſnes, and when 
the Abbey was diſſolved, 
the Leaſe was in Being: 
The King's Grantce 
ſhall hold them diſchar- 
ged, ſo long as they are 
in his, not his Farmet's 
Hands; and the Kin 

and his Grantee ſhal 
hold it. diſcharged, as 
the Abbot did for the 


Inheritance. 


The four ſeveral Diſ- 
charges of Tithes. 


Tithes. 

An Abbot of the Ciſtercian Order, that held the A 
Lands diſcharged of Tithes, dum propiits manibus 
excolebant, which were Parcel of the Demeſnes, but 
in Leaſe for Years, at the Diſſolution; the Queſtion 
was, Whether the Owner ſhould hold them dif- 
charged in ſuis propriis manibus* And adjudged, 
That he ſhould; for altho' the Farmer paid Tithes 


at the Time of the Diffolution ; yet, quoad the Ab- 


bot, the Inheritance was diſcharged of Tithes; and 
the King and his Patentee ſhall hold it diſcharged, 
as the Abbot held it for the Inheritance. Cyo. Fac. 


559. Pl. 6. 


There be divers Diſcharges of Tithes. B 
1. Real Compoſition which a Layman may 
have. Oe 2 
2. Dilcharge by Reaſon of Order, as Ciſter- 
ciang, Oe 8 | 
3. By Reaſon of Popes Bulls. 
4. By. Preſcription, which ought to be by a 


Spiritual Corporation. 


nity is no Diſ- 
charge. 29 


Tithes of Wood are 
payable to the Vicar. 


No- Tithe for Cattle 
eaten in the Family, 
nor for Pail and Plow. 


Where Tithes are 
payable for Fiſh, 


Tithes not payable 
for Fiſh taken in Ri- 
vers. | 


Not for Conies. 


No Tithes for Tares 
given to Plow-Cattle. 


The Statute of Limi- 
tations doth not extend 
to an Action of Debt 
for Tithes. 


Tithes ſhall be paid 
for young Trees in a 
Nurſery, to be ſold 
and planted. 

Tithes ſhall be paid 
fot Honey. 


I 


Unity of Poſſeſſion is not any Diſcharge in it- C 

ſelf of Tithes. Cro. Fac, 607. pl. 3. 608, 60g. 
Tithes of Wood are minute decime, and ſhall 
be paid to the Vicar. Co. Car. 28. pl. 2. : 
Tithes ſhall not be paid for any Cattle eaten in E 
the Family, no more than for Cattle reared for the 
Pail and Plow. Cro. Car. 237. pl. 20. 

Tithes for Fiſh taken in the Sea, and great Ri- F 
vers, are payable in ſome Places by Cuſtom. Co. 
Car. 264. pl. 12. 

Tithes are not payable for Fiſhes taken in Ri- G 
vers, unleſs there be a Cuſtom for it. Cyo. Car. 
I ali ee, 

| Tithes not payable for Conies. Cro. Car. 339. H 
5 4 2 
Mo Tithes for green Tares given to Plow-Cattle. ] 
Cro. Car. 393. pl. 4. 

The Statute of Limitations doth not extend K 

to an Action of Debt for Tithes. Cxo. Car. 513. 


pl. 10. | FR 
Tithes ſhall be paid for young Trees planted in I 
a Nurſery, to be dug up and fold, CY. Car. 526. 


„ 
f Tithes ſhall be paid for Honey. Cro. Car. 559. M 


1 3; 
: Dow 


Tithes. 711 
A Pow Tithes ſhäll be paid for Houſes in London, How Tithes are 10 
31 H. 8. cap. 12. Where follows alſo the Decree, T., paid for Houſes in 
Note, Upon the Act for rebuilding the City of 37 8.8. cap. 12. 
London after the Fire, it is aſcertained what ſhall And how now by 
be paid to every Pariſh therein mentioned, and cap, Is OY 
how to be levied. 22 &. 23 Car. 2. cap. 1 5. 
B Mhether where a Prior has a Manor, and the Or a Modus. 
Tithes of it, and he by Deed before Time'of Me- 
mory grants it in Fee, and that the Gratitee in pro 
decimit Domini & duabus Carneatis terre, ſhonl pay 5s. per Ann, to the 
Prior, &c. which is accordingly paid by the Grantee to the Prior and 
his Succeſſors; this be a good Modus, it not being paid to the Parſon, 
but to him who had a Portion of the Tithes. Skin. 51. 239. 
C Qpon a ſpecial Verdict it was found, that wen- @_ Tiches 
ty fix Acres only in a Pariſh which confiſt of 1200, : 
were ſown b —_ Perſons with Flax, and ad- 
judged that this was a ſmall Tithe and belonged to 
the Vicar, who was endowed de minutis decimis. 
Skin. 341, 356. 
D Minute decime ſhall be conſtrued according to The like. 
the Nature of the Thing, and not of the Place 
E where it is ſown. Skin. 356. ug 
Ruled at the Aſſiſes, that if a Man ſow his The like. 
Land with Clover, and make his Profit by the Seed, 
this being a Grain, the Parſon ſhall have Tithe of 
it; but if he convert it into Hay only, and make his Profit of the 
Hay, the Vicar being endowed of Tithes of Hay ſhall have it as a 
{mall Tithe. Skin. 3114. 
F TAhether a Cuſtom to be diſcharged of Tithes Diſcharge of Tithes, 
of barren Cattle within a whole hundred, be good. 
Skin. 560, 561. | | 
G Tithes of Hay ought to be paid in Graſs Cocks. Of Hay. 
Mod. Caſes in Law and Equity 117. | 
H The Party nay be ſued in the Dioceſe where In what Dioceſe to 
he ſubſtracted the Tithes, tho' he lived in another b ſued. 
Dioceſe. 3 Salk. 90. | 
1 Trees above twenty Years growth are not Trees. 
titheable. 3 Salk. 347. 
K The leveral Ways how Tithes are diſcharged. Diſcharge. 
Ibid. 348. | 
L Tithes of Flax are ſmall Tithes, and belong to Flax. 
the Vicar. Bid. 849. Comb. 201, 209. 
M Tithes of Agiſtments and Herbage are due of 8 Agiſtments and 
common Right, and a Hundred can't be diſcharg's 5” 
of them by Cuſtom. Comberb. 403. Salk. 650. 
N But Tithe-Wood is not due of Common Right, Of Wood. 
/ yet payable as a cuſtomary Tithe : So of Mills. 
Comberb. 404. 
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Declaration. 


Prohibition. 


Modus. 


The like. 


The like. 


The like. 


The like. 


The like. 


\ 
Proof of the Suggeſ- 


11011, 


Compoſit ion. 


In Debt for the treble Value, on the Statute A 
2 Ed. 6. where it is not ſhewn in the Declaration 
that the Defendant had not agreed with the Par- 
ſon, 'tis ill on a Demurrer, but good after Verdict. 
Comberb. 283. 10 0 

No Prohibition on a Libel for Tithes, ſuggeſt- B 
ing a Grant by Patent, which is cognizable at Com- 
mon Law, becauſe the Spiritual Court has Cogni- 
zance of the Principal, &c. hid. 29. | 

Pet they cannot try a Modus there, tho? the ori- C 
ginal Suit be for a Modus, becauſe the Preſcription 
differs. Ibid. 427. 

But if the Queſtion be 5 or Non-pay- D 
ment they may proceed. Ihid. | 

Payment of 'Tithes of one Species is not a good E 
Modus for all. Salk. 657. | 

Modus of ten Fleeces of Wooll and two Lambs F 
for all Tithes (the Court divided) if good or not 
Did. 656. 

A Modus ſhould be as certain as the Duty de- G 
ſtroyed by it. Did. 657. 

Ege, a Modus to pay 25. in the Pound of the H 
improved, is ill. Bid. 

A Modus to pay Part of the very Thing that is 1 
Tithe, is not A unleſs payable in another Man- 
ner. Bid. 656. 1 

Ergo, if to pay a whole Meal's Milk ſuch a Day, K 
and ſo every ninth and tenth Day, Night and 
Morning, till, ec. in lieu of the Tithe-Milk, is 
ill. Bid. 1 

A Suggeſtion in Caſe of Tithes muſt be proved L 
within fix Kalendar Months of the Teſte of the 
Prohibition. Salk. 5544. . 

See the Caſe of a Compoſition for Tithes quam- M 
diu ambabus partibus placuerit, &c, Ibid. 144. 
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Eitk 222 
Title. 


ery Night 18 a Title, viit chiefs Right n 1 

is not ſuch a Title, -f62 'vhfch an Acklon a 

lies; and therefoze Titulus eſt juſta cauſa 

F pPoſfrdendi quod noftrum eſt, and Ines 
the Heülis whereby a Man rometh by Lund; as his Title is, viz. 

by Fine, Feoffmeit, &c. Et dicitur titulis a tüendo; becatife by 

this he holdeth and dekendeth his Land. C9. Litt. 345. b. 

B. Fr there be an Inquiſition found, by Which the Tan Ignition Gp! 
King is intitled unto Lands arid the Mazufitiön 18 ri Nies begor ant 


wered not travers'd, the 


not anſwered nor traverſed; the Lands found in the Lands found ſhall be 


Inquiſition ſhall be ſuppoſed to be in the Hands df ſfupbeſed 10 be in the 


the King, and Procefs thereupoh fhall go out for 4 of the King: 
the King: 21 Cay, B. R. Betduſe there appetrs no- 
thing to the cotitrary to queſtion the King's Title 
found by the Inquiſition: 3 | | 
Ft ons be admitted to traverſe ih Office; this The Title ſhall be 
Admiſlion of the Party to the Traverſe doth fiip- {Poſe in him who 
poſe the Title to be in him: 21 Cur. B. R. Or elſe an Other 
he had no Cauſe of Traverſe. 22 

Ik in an Action of Trefpaſs and Ejectment, nei- If neither Plaintiff 
ther the, Plaintiff nor the Defendant can make out nor Defendant can make 
a good Title, then the Patty that hath had the moſt mot Sent 2 
antient Poſſeſſion of the Lands in queſtion; ſhall be thall be accounted rhe 
judged to have the-beft Title: Paſch. 23 Car. B. R. > 
Mic li. 1649. B. S. For an antient Poſſeſſion of Lands 
is a Badge of a good Title to them, where a better 
Title doth not appear. _ 
E In an Action of Treſpaſs brought for takigg/ In Treſpas for taking 
away of Goods, the Plaintiff needs not i De- his Goods, the Plaintiff 
claration ſet forth his Title to the Gogds : Paſch. Title to them. 
22 Car. B. R. For by the bringing Hf the Action ft 
it is ſuppoſed, That they wergawFhis Poſſeſſion before the Defendant 
took them away from h and that Poſſeſſion is Title enough to main- 
tain the Act ſo he need not ſet forth any particular Title in 
his Decheſtion; but he muſt at the Trial prove his Title, if it be 


ned. 
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The Caſual Ejector is Me that is made Ejector to try the Title of Land, A 
not bound to defend the is not bound to defend the Title of Land; and 
* therefore if he whoſe Title is truly concerned, will 
2 not ſave him harmleſs; if the Trial ſhall paſs againſt 
him, he may confeſs a Judgment, and ſave himſelf of the Trouble 
which otherwiſe may befal him by being made Ejector: Mich. 1650. 
B. S. But he muſt firſt acquaint him whoſe Title is concerned, that he 
will do it, and then if it be done, he Ha no Cauſe to complain: This 
was antiently the Practice, before the Rule for confeſſing of Leaſe, En- 
try, and Outer was practiſed. 

Where by the Record Where it appears upon the whole Record that B 
it appears the Plaintiff the Hfaintiff hath no Title, he ſhall have no Judg- * 


hath no Tide, he ſhall ment; Lutm. 1631. „Mi ü am 


have no Judgment. 
tt fiery 


A Man cannot reco- hen you will recover any Thing from me, C 
5 by deſtroying ol ion it is not enough for you to deſfroy my Title, but 
itle, without ſhne wing % 22 | "ON 
of a beter... you mult prove yours to be better han mine. Hob. 
1 103% mut ditt 003577520 eng 6339704 6 
Every Man muſt re- Poli ſhall not fly upon my Title, and forſake D 
8 N Ling by he your own; for you muſt recover by your own 
Defendant's Weakneſs, Strength, not by my Weakneſs. Hob. 104. 
In an Action for a Where an Action is brought for a Nuſance, and E 
Nuance, it is well e- he intitles himſelf generally, by ſaying he is poſ- 
— ” lay, Faſeſio- ſefled pro termino Annorum, it is well enough: And 
OTE he need not ſet forth particularly the Commence- 
ment of his Eſtate, becauſe he doth not make the 
Title his Caſe. 2 Mod. 71. | 
Where a Man may juſtify upon his Poſſeſſion F 
| without ſetting forth a Title. 3 Salk. 220. | 
Where to be (et forth, A Title either by Grant or Preſcription need G 
and where not. not be ſet forth where the Action is grounded on 
the Poſſeſſion, 3 Salk. 12. Where it muſt be ſet 
forth, 274, 361. Where it need not, 36, 278, 306. 
Where a Title is ſet forth but inconſiſtent, it H 
makes the Pleadings ill. 3 Salk. 14. 
Nil habxit in Tene- In Debt for Rent the Defendant pleaded that I 
wen, the Plaintiff nil babuit in tenementis, he need not 


ſet forth his Title. 3 Salk. 211, 302. 
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' Toft is a Piece of G20und where an Toft, what. 
Pouſe foꝛmerly ſtood, and is fallen down 
oz demoliſhed, Paſch. 23 Car. 1. B. R. 


B A Croft is a little Piece of G2ound near to Croft, what. 
an Houſe, and uſed with it. Ibid. en 


9 * — * 


Toll. 


Antient Demeſn. 
Que Eſtate. 


See 


Dll is moſt p2operly a Payment uſed T1, chat. 

in Cities, Towns, Markets and Fairs, 

fo2 Goods and Cattle bought and ſold, 

and is always to be paid by the Buyer, 
and not by the Seller, except there be a particular Cuſtom fo? it. 
There are alſo ſeveral other Tolls, which * in Terms of the Law, 


C 


in Title Toll. 

D An Inditment lies againſt a Miller for taking of An Indiftment lies 

$00 * Toll. See 5 * 13. | Tall taking too great 
2 


Every 
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Every Preſcription 
which charges the Sub- 


ject with a Duty, ought 
to ew à good 
for it. 


By what Grants Toll 


„ *biflfntitbia Faitt E- 
g's Urmtee But bythe eres Words 


is demandable. 

The Kin 
may have it. 

The King cannot ap- 
point a burthenſome 
Toll: May grant a Toll 
to a new Fair. 


Toll-Traverſe, and 
Toll- through a Man 
may have by Preſcrip- 
tion, and why. 


The Queen may grant 
a petit Toll. 


A Grant of ſuch Toll 
as is taken ibi & alibi, 
15 naught, 


So alſo of ſuch Toll 
as had been uſed to be 
paid, 7b; vel alibi. 


What Tolls are good, 


. 2nd what not. 


Toll-Traverſe, what. 


Appurtenant to 42 


Manor. 
Toll-through, what. 


What Preſcription for 
| Toll 5s good, 


Corn brought to Mar- 
ket and not told, where 
there ſhall be Toll. 


Ton. 

Every Preſcription to charge the Subject with a A 
Duty or Toll, muſt import a Benefit ot Recompence 
to him, or elſe ſome Reaſon muſt be ſhewn why a 
Duty is claimed. 4 Mod. 323. 1 Mod. 331. 

By a Grant of a Fair cum omnibus libertatibus, &c. 
Toll. is not due or demandable, for Toll is not an In- 
Fairs have dt any Toll: 
of the Geafit, the King's 
Grantee may have Toll. Co. Eliz. 591. pl. 29. Or 
by Preſcription. Moore, Caſe 680. | 

The King cannot appoint a burthenſome Toll, C 
but a Pentry or P'we-pertee, or ſome ſuch ſmall Sum. 
Cro. Eliz. 559. The King may grant a reaſonable 
Toll to a new Fair. Moore, Caſe 680. 
One may have 'Toſl-Travetſe and Toll-thidugh D 
— Preſcription, but it 6ught to de for Mme r&@ſon- 
able Cauſe Which muſt be ſhewn, We, thi he is to 
maintain a Cauſeway or repair es or a Bridge, 
bf fuch Ike; and the Queen may grant Rick Toll 
being a petit Thing, in reſpect of its being a Ftbater 
Benefit or Eaſe to the People. Co. Eliz. 711. 

A Gant of Toll to a Corporation to be taken at E 
V. Bridge, and the Words were of ſuch Toll as is 
taken ibi & alibi infra Regnum Angliæ, is uncertain 
and void. Co. Fac. 421. pl. 2. 

Alſo it was of ſuch Toll as had uſed to be paid F 
ibi vel alibi infra Regnum, Oc. and averring Pay- 


ment at another Place, but not there, it is ill. Oo. 


Fac. 421, 422. | . 
What Tolls of any Sort are good, and what G 


not; and where the Cuſtoms and Preſcriptions for 
them are good, and where not. See 4 Mod. from 
319, to 323. 

Toll⸗CTraverſe is to paſs a nearer Way; and H 
he who claims the Toll ought to repair it, becauſe 
he receives Money for it. 6 /. G M.. 

Toll may be appurtenant to a Manor. 2Mod. 144. J 

Toll-thꝛough is a Highway, and there ought to K 
be a Recompence for it, or elſe it is void. 6 V. & M. 
See 3 Lev. 424, 425. 2 Mod. 143. 4. See Les Termes 
ae le Ley. Moore, Cale 193. 

Pettiption to repair a Quay, and to Have Tells L 
of all Goods brought into the River, is naught; But 
to have Toll for all Goods landed in his Manor, is 
good ; or to have Port- Toll for all Goods coming 
into his Port. 2 Lev. 96, 97. 

Toll is not due of common Right for Corn M 
brought to Market and not ſold, but by Cuſtom it 
is. Moore, Caſe 1124. 

2 | The 


47 


Traverle. 
A The King cannot grant a Toll for a Thing not 


brought into the Market to be fold. Moore, Caſe 


1502. 
B In a Juſtification for Toll, to ſay vendidit, and 
not ibidem vendidit, is naught. Lutw. 1503. 


© @The Owner of a Port may have Toll by Pre- 
ſcription, without any Conſideration. Lutw. 1523. 


D Dow to preſcribe for Toll and Stallage in a Fair. 
Lutw. 1518, 1519. And for Toll in a Highway. 
1 Mod. 144. 7 

E Uhat Grants of Toll are good, and what not, 
and how to juſtify for Toll. Lutw. 1380. 

F To whom the Privilege of Toll extends for 
Lands in ancient Demeſne. See Title Antient 
Demelne. 

G Ok Toll, and what is liable to be diſtrained for 
Toll, and much other good Matter. 5 Mod. 361 
to 363. 

Trade, See London. 
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For what the King 
cannot grant a Toll. 


How to juſtify for 
Toll. 


The Owner of a Port 
may have Toll by Pre- 
ſcription. 


How to preſcribe for 
Toll and Stallage in a 
Fair. 


What Grants fox Toll 
are good, and what not. 


What Privilege Te- 
nants in ancient De- 
meſne ſhall have. 


Of Toll, and what 1; 
diſtrainable for it. 


Trabverte. 


1 1 as. A. FOE ES IS 3 
— * 


Pleas and Pleadings. 


Inducement. 
Sees Illu. Que eſt eadem. 
Juſtification. ) (Time. 


Traverſe is the denying of ſame Matter 
of Fact alledged befoze, with an abſque 
hoc, that ſuch a Thing was done oz not: 
Then comes the other Side, and ſays, 


A Traverſe, what. 


That it was done, and this makes a ſingle and good Jſſie, There 
are likewiſe Traverſes of Offices, and Traverling of Jnditments, 


1 Regularly, a Traverſe cannot be taken upon a 
Traverſe, where a Traverſe is well taken to the ma- 
terial Point, and goes to the Subſtance of the Action; 
but where the firſt Traverſe is idle, and not well 


taken, nor pertinent to the Matter, there to that 
8 U 


Vol. II. 


A Traverſe cannor be 
taken on a Traverſe, ex- 
cept the firſt be not well 
taken, 


which 


718 


Where the party may 
traverſe the County, if 
the Court change the 


Venue. 


the County of A. a 


Traverſe. 


which was ſufficiently confefled and avoided before, the other Party 
may well take a Traverſe after ſuch immaterial Traverſe taken before. 


1 Saund. 32. 


It ought to have an 
Inducement. 


A Traverſe ought to have an Inducement to A 
make it relate to the foregoing Matter, or elſe it 
is not good and formal: Mich. 22 Car. B. R. For 
elſe it cannot be known what is traverſed thereby. 

Ik the Court ſhall change the Venue, and lay it in B 
a County where the Cauſe of Action did not ariſe, 
the Party oy traverfe the County if he pleaſe, by 
ſaying, the Cauſe of Action, if any be, did ariſe in 
nd conclude, and ſo draw the Venue, by pleading 


with an abſque hoc, that the Cauſe of Action did ariſe where the Venue 
is laid, into the right County where the Cauſe of Action did ariſe : 


Trin. 23 Car. B. R. 


Probate of a Will not 
trayerſable. 


If Defendant have 
pleaded to all the ma- 
terial Points, he need 
not take a Traverſe. 


The Probate of a Will is not traverſable. Raym. C 
406, 407. 

here the Defendant hath given à particular D 
Anſwer in his Plea to all the material Matters con- 
tained in the Declaration, there he needs not to take 
a Traverſe: Paſch. 24 Car. B. R. Paſch. 1648. B. S. For 


a Traverſe is the Affirming of one Thing, and the Denial of another 


Thing; 


; and when a Thing is anſwered, what need is there of a De- 


nial of it ? For the anſwering of it doth ſuppoſe ſuch a Thing was. 


Where the Diſſeiſin 
is to be traverſed and 


not the Diſcent. 


Where there is a Diſleiſin and a Diſcent alledged E 
in a Declaration concerning the Title of Land, if 
the traverſing of the Diſſeiſin will make an End of 
all the Matter in Queſtion, there the Diſſeiſin is to 


be traverſed, and not the Diſcent : This is to be underſtood in ſuch 
Caſes, where by Suppoſition the Party comes to the Eſtate by Diſſeiſin: 
Paſch. 24 Car. B. R. It is a Maxim, That a Diſſeiſin alledged in the Bar, 
or Replication, is always traverſable. Dyer 365. b. 366. 4. 


Where the Defen- 
dant need not take a 
Traverſe. 


Where the Defendant hath confeſſed and avoid- E 
ed all the Matter that is contained in the Declara- 
tion, there he needs not to take a Traverſe : Paſch. 
24 Car. B. R. For a Confeſſing and Avoiding is a 


full Anſwer of the Matter alledged, and ſo there needs no Traverſe of 
it, or Denial of the Thing. 


Five ſeveral Rules to 
be obſerved in Tra- 
verſes. 


No Traverſe ought to 
be, but where the Thing 
t raverſed is iſſuable. 


Where the Subſtance 
„f the Bar is traverſed, 
it is good. 


The Omiſſion of a 
1s 


material Tzaverſe, 
RIELLE 


Five ſeveral Rules are to be obſerved in Traverſes G 
in Pleadings ; which ſee in Title Pleas and Plead⸗ 
ings. 

No Traverſe ought to be taken, but where the H 
Thing traverſed is iſſuable. 2 Co. 221. pl. 3. 

hen the Subſtance of the Bar is traverſed and 1 
found againſt the Tenant or Defendant, all the Mat- 
ter-in the Bar is traverſed, and he ſhall have no Ad- 
vantage of any Part of the Bar. Long Quinto 11. 6. 

There a Traverſe is material and 6mitted out of K 
the Pleadings, there the Pleadings are naught upon a 
general Demurrer. Mich. 6 . & A. Where 


Traverle. 


A Mhere a Traverſe is immaterial, unleſs there be 


a ſpecial Demurrer to it with the Cauſes ſhewn, it 
ſhall not vitiate the Pleadings; but it is naught up- 
on a ſpecial Demurrer. Mich. 6 V. & M. 

B @Ulhere particular Eſtates are in Debate, the Elder, 
and not the Puiſne, is to be traverſed. Lutw. 1632. 

C @Qlhen both Parties make their Conveyance from 
one and the ſame Anceſtor, there always the meſne 
Conveyance is traverſable. Cro. Eliz. 398. 

D Uhere the Inducement to the Traverſe is ill, and 
the Traverſe is well taken, this is good upon a ge- 
neral Demurrer; but upon a ſpecial Demurrer ſhew- 
ing this for Cauſe, it is naught. Mich. 35 V. & M. 

E Chat makes a good Inducement to a Traverſe. 

See Title Inducement. c 
In an Ejectment the Defendant demurred, becauſe 

the Plaintiff took a Traverſe without making of 

any Title or any Inducement : But held good ; for 
the Defendant had avoided the Plaintiff's Title, and 
the Plaintiff traverſeth the chief Matter which avoids 


F 
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An immaterial! Tra- 
verſe will not hurt 
without a ſpecial De- 
murrer. 


What particular E- 
ſtate is to be traverſed, 


Where the meſne Con- 


veyance is always tra- 
verſable, 


Where the Induce- 
ment is ill, and the 
Traverſe good; this is 
ill upon a ſpecial De- 
murrer. 


What 1s a good Ia- 
ducement. 


The Difference be- 
tween a Traverſe in E- 
jectment or Treſpaſs, 
and where Land is de- 
manded. 


his Title; and it is not neceſſary to make a Title in Ejectment or Treſ- 
paſs; but where Land is demanded, viz. in a real Action, it is other- 

wiſe; but it had been better to ſay, That he was ſeiſed in Fee and de- 
miſed. Cro. Eliz. 671. pl. 28. 918. pl. 11. 288. pl. 4. 


AConverſion is laid the 1ſt of December; the De- 
fendant juſtities in Ofober, and ſo meets not with the 
Plaintiff in Time, and therefore he ought to traverſe 
it ; and the Traverſe aliter vel alia modo will never 
anſwer the Time. Cro. Eliz. 443, 439. ph 55. 
tj Calhere a Man pleads in Bar, and the Plaintiff re- 

plies Matter in Law, he ſhall never traverſe the 

Bar. Lit. Rep. 15. 

1 CQUhere a perfect Bar is pleaded, the Traverſe 
makes the Plea double ; for it requires a double 
Anſwer. Lid. 

In what Caſes a Seiſin in Fee of the Conuſor, or 
any other Party to the Fine, is traverſable. Lit w. 
1624. | 
1 Allegation of Seiſin in the Conuſor is at moſt but 
| Matter of Form to induce the Pleading of a Fine, 

and is not the Subſtance to be traverſed. Lutw.1625. 
M Where the Seiſin in Fee is traverſable, and where 


G 


R 


the Leaſe under the Seiſin in Fee, and in what Caſes 


there ſhall be Traverſes. 6 Rep. 24. 4. . 
N Ghere a Diſleifin is alledged by Way of Con- 
veyance to the Title or Poſſeſſion of the Plaintiff, 
this is not traverſable. Dyer 365. b. pl. 34. But a 
Diſſeiſin pleaded in Bar, or in a Replication, Oc. 


Where the Time 
ought to be traverſed, 
aliter vel alio modo will 
not do. 


Where the Bar ſhall 
never be traverſed, 


A Traverſe makes a 
perfect Bar double. 


Where the Seiſin in 
Fee of any Party to the 
Fine, is traverſable. 


The Allegation of 
Seifin of the Conuſor 
not traverlable. 


Where a Seiſin in 
Fee, or Leaſe per Man- 
datum, is traverſable. 


Where a Diſſeiſin is 
traverſable, and where 
not. 


is always traverſable. 366. 4. pl. 35. See Moore, Caſe 708. 


2 


The 


Traverſe. 
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Where the Diſcent, 
and not the Dy ing ſeiſed 
is traverſable. 


ſable ; for of every Thing diſcendible the Dying 
ſeiſed is the Subſtance, and the Diſcent is the Effect. 
I Leon. 310. And ſo is Dyer 366. pl. 36. And there 
it is ſaid to be the common Learning. See alſo Cro. Eliz. pl. 1. Benl. 
319. and Mod. Caſes 708. 

Where the Dying 
ſeiſed, and not the 


Diſcent ſhall be tra- 
verſed, cs 


The Pleading, where 


ſame Perſon, or the Dying ſeiſed be not confeſſed and 
avoided, there the Dying ſeiſed, and not the Diſcent 


{hall be traverſed, 1 Leon. 310. F 
A Leaſe for Years cannot be granted but by law- 


The Dying ſeiſed, and not the Diſcent is traver- A 


But if the Parties do not claim by one and the B 


there 1s a Leaſe for 
Years, and a Seiſin in 
Fee. 


ful Grant; and therefore when one claims by aLeaſe 
for Years, and the other by Eigne Grant, he that 


claims under the Eigne Grant ſhall not traverſe the 
laſt Grant, but the other Party mult traverſe the Ezgne Grant, or ſhew 
how he came by this again to enable a ſecond Grant: But otherwiſe it 
is in the Caſe of a Feoftment; for there if the Party claims by a former 
Feoftment, he ought to confeſs and ayoid the laſt Feoftment, as by 
Diſſeiſin, &. For a Diſſeiſor may gain an/Eitate in Fee, but none can 


gain an Eſtate for Years, but by a lawful Conveyance. 
25. 4. Ora Copyhold Eſtate but 7 Surrender, March 21. 


That Part of the 
Declaration which will 
make an End of the 
Action 1s traver able. 


Where the Convey- / 


ance to the Action is 
traverſable. 


How to traverſe th 
Title of the Avowant. 


Traverſe for Defa 
of Fences. 


Sufficiency of C 
mon is traverſable. 
What comes after 
Oo is not traverſa- 
e. 


Where the Traverſe 


(before) is 
without ſaying , 
after.) 


200d ; 
(or 


Traverſe of the Time, 
and Taking, how 10 
be. Day and Place made 
Part of the Iſſue, which 
ſhould not be. 


6 Rep. 24. 6. 
D 


/ Ff one will take a Traverſe to a Declaration, he 


ought to traverſe that Part of it, the doing whereof 


vill make an End of the Matter for which the Plain- 
iff declares, and then is the Traverſe good. Paſch. 
24 Car. 2. B. R. Elſe not, for then it is to no Purpoſe. 
Jn all Caſes where the Defendant may wage his 
Law, the Conveyance to the Action is traverſable. 
1 Leon, Caſe 340. 
The Plaintiff cannot traverſe the Title of the ę 
Avowant without ſhewing another Title. 50. &. 


. 
A Traverſe that the Cattle eſcaped for want of G 


Fences, is good. Lit w. 1359. 

Sufficiency of Common is traverſable, and Caſe N 
will lie againſt the Lord for ſurcharging of it. Liam. 
107, ICS, 

In Treſpaſs, / that which comes after the ita quod x 
is not traverſable, becauſe that is only for Aggrava- 
tion of Damages, 1 Lev. 293. 

Where the Defendant juſtifies in Treſpaſs, by K 
reaſon of his/Freehold, at the Day ſuppoſed in the 
Declaration 3 there the Traverſe (before) is good 
enough. 1 Leon. 95. Caſe 123. without ſaying, (or 
after.) | 

Traverſe of the Time, and Taking in Treſpaſs, L 
how it {hall be: 1 Lev. 307, 308. Day and Place 
made Part of the Iſſuc, which ſhould not be: 
11, 12. and where requiſite. 3 Lev. 41. 


2 (here 


2 Leu 


Traverſe. 


A © There the Place is material, you ought to tra- 


verſe all other Places. 3 Lev. 113. | 
* B here the Matter of the Juſtification is_JeCcal, 
there you ought to ſhew the Cauſe ſpecially, and 
' traverſe the Place; but not where it is tranſitory : 
But it ſufficeth, altho' he juſtifies in another Place to 
lay, Quæ eſt eadem captiv. Cro. Elis. 667. pl. 21. 
C Treſpaſs and Battery in ſuch a Pariſh and Ward in 
London: The Defendant juſtifies for anArreſt in Kent, 
and traverſes the Battery in the Pariſh and Ward in 
London: This is naught; for he ought not to traverſe 
the Place but the County, Cx. Eli. 680. pl. 31. 
D Juſtification in Treſpaſs Que eft eadem, with a 
Traverſe of the Place, without a Traverſe of the 
Time, and good. 3 Lev. 227. 
E © © Screns is not any direct Allegation, nor ever al- 
ledged in any Place; ſo that it is not traverſable or 
triable. 14 Rep. 18. 6. 
F Intention is not traverſable, becauſe the Court 
cannot know it. 3 Lev. 167. 
G Mhere a Juſtification goes to a Time and Place 
not alledged by the Plaintiff, there muſt, be a Tra- 
verſe of both. 2 Mod. 68. 


H The Defendant avows the taking in V. Acre fot 
Damage-feaſant ; the Plaintiff ſays, That they were 
taken in B. Acre, abſque hoc, That they were Da- 

mage-feaſant in V. Acre, this is ill: For he ought 
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Where the Place js 
material, all othiet Places 


* oughr to be traverſed. 


ow to plead where 

the Juſtification is loca); 

and how where it 1: 

tranſudry, 
Que eft eadem. 


Where the Place of 
the Battery in the De- 
claration is not tra- 
verſable; but the Coun- 
ty in the Plea; 8 


Que eſt eadem, with a 
Traverſe of the Place, 
without a Traverſe of 
the Time; 


Kiens not traverſable, 
nor triable. 


An Intention is not 
traverſable. 


A Traveiſe muſt be 
Where a Juttificatiori 
oes to the Time and 
lace not alledged by 
the Plaintiff, 
The taking of the 
Cattle, and not the 
Damage feaſant ought 
to be traverſed, 


o 


to have traverſed the Place of taking, and not that they were Damage- 


feaſant. Cyo. Eliz. 372. pl. II. „ 

I here a Traverſe is taken in a Pleading in an 
Action of Debt upon a Bond, there it is ſufficient 
to traverſe ſo much as will amount to the Forfeiture 
of the Bond: But where it is in an Action upon the 
Caſe, there the whole Matter is traverſable. Mich. 
6 FJ. G. M. B. R. 

K A Coꝛoner's Inqueſt is ttaverſable by Executors, 
upon the finding of a Felo de ſe, not upon a Fugam 
fetit. 2 Leu. 152. 5 

L Ik there be an Inquiſition found, * which the 
King is intitled unto Lands, and the Inquiſition is 
not anſwered or traverſed, the Lands found in the 
Inquiſition ſhall be ſuppoſed to be in the Hands of 

the King, and Proceſs thereupon ſhall go out for the 


In an Action of Debt 
upon Bond, the whole 
Matter need not be 
travers'd. 


A Cotoner's Inqueſt, 
where travers'd. 


Whete Lands are 
found for the King 
upon an Inquiſition, 
they are in the King, 
unleſs traverſed, 


King ; becauſe there appears nothing to the contrary to queſtion the 


King's Title found by the Inquiſition. 
M © No Perſon ſhall traverſe an Office, unleſs he can 
make to himſelf a good Title. Yaugh. 64. 
Vol. II. 8 X 


Wno may traverſe an 
Office, and who not. 


It 
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Where one is admit- 


ted to traverſe an 
Office. 


What Part of the 
Plaintiff's Count in a 
Quare Impedit ought to 
be traverſed. 


Mhere the King may 
refuſe his own Title 
traverſed by the De- 
fendant, and traverſe 


the Defendant's Title. 


What Things are 
traverſable in Quare In- 
pedits, 


How the Avoidance 
is to be travers'd. 


Where a Traverſe 
upon a Traverſe, is 
good. 


Where there 1s one 
Affirmative and a Ne- 
ative, there needs no 
Fraverſe. 


What not admitted, 
Traverſe to Time. 
Inquiſit ion. 
Aſumpſit. 


Nan antea. 
De injuria Propria. 


Goes to the Whole, 
Seiſin. 


The like. 


Traverte. 
Ak one be admitted to traverſe an Office, this A 
Admiſſion of the ;Paxty to the Traverſe doth ſup- 
poſe the Title to be in;him. 21 Car. B. R. Or elſe 
he had no Cauſe of Traverſe. 0 to 5 
 Whenina Quare Impedic the Defendant: traverſes B 
any Part of the Plaintiff's Count, it ought: to he 


ſuch Part as is inconſiſtent with his Title; and if 


1 againſt the Plaintiff, deſtroys his Title. Jug b. 
8, 9, IO. | NI 

Where the King may refuſe to maintain his own C 
Title, which is traverſed by the Defendant, and take 
a 'Fraverſe .to the Title made by the Defendant. 
Ibid. 62, 64. 5 Monin 

here the Preſentation, and not the Seiſin of the D 
Ad vowſon, is to be traverſed. Vaugb. 9, 10, 11, 12. 
See alſo there, what Matters are traverſable in Quare 
Impedit, and what not, from fol. 8. to fal. 16. 

In all Caſes where the Manner of the Avoidance E 
is to be travers'd, they ought to confeſs him to be 
Incumbent, to whom the Traverſe is. Lit. Rep. 1 5. 

A Traverſe upon a Traverſe is good, where the F 
Place is material. Moore, Caſe 496. 


Mhere a Matter is expreſly pleaded in the Affir- G 
mative, which is expreſly anſwered by the other in 
the Negative, there needs no Traverſe; becauſe 
there is a ſufficient Iſſue joined. Co. Elig. 755, 

That which is immaterial is not admitted by not H 
being traverſed. Salk. 561, 

There a Traverſe goes to the Matter, all before I 
is waved aliter where to Time only. 1b:4. 642. 

Traverfe of an Inquiſition of Forcible Entry is K 
a Superſedeas to the Reſtitution, Did. 587, 

In A/umpſit where Satisfaction pleaded, an Iſſue L 
on the Acceptance is good. Ibid, 627. 

Non antea is no Traverſe where further Matter M 
muſt be diſcloſed before he can conclude to the 
County. Ibid. 628, 

De injuria ſua Propria is a good Replication to a N 
Juſtification by the . Law or General Sta- 
tute. Mid. 

Abſque hoc that he ouſted him de premiſſis goes O 
tg every Part. id. 629. 

u pleading a Seiſin generally traverſed, may P 


be taken that he be ſole ſeiſed. Ibid. 


But quere the Difference of traverſing a Sole Q 
Seifin as to Tenants in Common and Parceners. 


B 600 
5 Rent 


A Vent of 20 l. per Ammum, granted ut vof MH. t 
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0 


com mence from the 1-4 ame thatia D iſtreſs ſhou | * Com pli icated N rſe. 


taken for Rent iſſuing out ef B. in bat of the - | 
upon a Diſtreſs taken for the Rent of 20 J. in 4. there 10 3 


Avowry 


Traverſe, 4 ane 500, that any Diſtreſs was taken for Rent Arrear, Cg. 


Fa. B. chis is a 
AJn Replevin the Defendant ſays that the Goods 
ww his, 2 terhos, that they are the Plhaintiff's; 
the Plaintiff replies that they are his, alſhue hoc, 


ed Traverſe, arid not good. Skinner 63, 64 


Replevin, 


that they are the Defendant's; this is an immaterial Iſſue. i. 65. 


C InReplevinwhere che Defendant claims Property 
the Plaintiff ouhgt to prove the Goods to be his. Id. 

D @GUIhere the Traverſe in the Bar is idle, the Plain- 
tiff may traverſe it in the Replication. Carthew 
„„ — | 

E Preſcription againſt a Preſcription is not good 
without a Traverſe. : Ibid. 2 17. 

In an Avowry where the Bar Is not for 

k want of a Traverſe. Ibid. x65. Gina 

G @Ulhere ſeveral Things may be included in one 
Traverſe. Bid. 196. 

H See concerning a Traverſe of a Preſcription for 


Common. Did. 65. 
Ok a Preſentment in a 2 1 and v where 
good. hid. 74. 

K Ok Matter which might be given in Evidence 
upon the General Iſſue. bid. 82. 

1, The Proſecutor may plead Demur to, ot travel 
the Facts in the Return of a Mandamur. Mod. 
Caſes in Law and Equity 28, 1 13. 

M A Traverſe is material when it makes the Iſſue 
too ſtreight, 3 Salk. 28. 

N Tt muſt be allowed by the Juſtice of Peace, if 
the Party tender it upon an Inquiſition or a Forcible 
Entry on his view. hid. 170. 

O here tis repugnant and where only Matter of 
Form. Ibid. 238. 

P here a Plea is not good without a Traverſe. 
Ibid. 352. 


Q., Where the Words Virtute cujus are not traverſa- 
ble. Jbid. 


Where a Matter is confeſs'd and avoided, it need 


not be traverſed. id. 353. 
& In Avowriesand Treſpaſs, if a Freehold is plead- 
ed, it muſt be travers'd. Ibid. 354. 
Traverſe, if purſuant to the Plea, is good. Bid. 
355, and what not traverſable. Bid. 
A Traverſe that puts Matter of Record in Iſſue 


U Þ the County is ill. Salk. 521. 


J 


The like. 


Traverſe upon a Tra- 


verſe. 


Preſcription; 
Avowry. 
Joinder in Traverſ@; 


Common. 


Preſentment. 


Evidence. 


Mandamus. 


Material. 


When to be allowed. 


Form. 
Plea. 


Virtute cujus. 


Confeſs and avoid. | 


Frechold. 
When good. 


Matter of Record. 


Uhere 


„ Ro 

Concluſion. _- There Fraverſe ought to conclude to the Coun-/A 
ty, and where with an Averment. Sal. 4. 

Conſideration execu A Conſideration executory is traverſable ; ergo, B 


. S t a Venue in that Caſe: muſt be laid. Salk. 222 
Replevin, Nn Replevin Matter ſuggeſted for a Return in a C 
Plea in Abatenient is not traverſable. Salk. 93. 
or the Command. Where a Traverſe of the Command is ſufficient D 
in Treſpaſs or Replevin, but not in Clauſum fregit. 
S eon ant 
Difference of Tra- And ſee a Difference in Traverſes on Avowries E 
verſes, and Declarations in Debt, &c. Salk. 562. 
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See {Counſel and Counſelloz. 
Trial. | 


Treaſon, what. F Treaſons there are two Sozts, viz. E 
High Treaſon and Petty Treaſon ; fo2 
which ſee the ſeveral Statutes fo2 that 


Purpoſe in the Statute-Book. 


Intention of Treaſon An Intention of Treaſon, if it can be proved by (G 
is Treaſon in the Eye of | Circumſtances, is Treaſon in the Eye of the Law. 
; Trin. 22 Car. B. R. And it is ſo, to ſhew the Odi- 
ouſneſs and Greatneſs of the Offence of Treaſon, 
ih by puniſhing the very Intentions of it, which are 
3 not puniſhable in other Criminal Offences. - 
* | Words may be Tre here Words only will amount to Treaſon. H 
1 ſon. See 1 Lev. 57. 5 
No Felony without Mote, Felony cannot be without an Act done, I 


an Act done, but, in- but intending to kill the King is High Treaſon, By 
tending to kill the King | 


is High Treaſon. Fineux, 13 H. 8. fol. 12. 4. 


The ſeveral Sorts of The compaſling and imagining the King or K 


Treaſons declared by the Queen's, or their eldeſt Son and Heir's Death, is 
Statute of a 


25 Ed, z. cap. 2. Treaſon. So alſo, If a Man doth violate the 
King's Companion, or his eldeſt Daughter unmar- 


ried, or the Wife of his eldeſt Son and Heir. Di, 
| 1 


2 


D That if any Man within the Realm ride armed 


| Treaſon, 725 
If a Man levy War againſt the King in his Realm. Oz, Adhere to the 
King's Enemies. Oz, Aid or comfort them in the Realm, or elſe- 
where; and thereof be pony attainted of open Deed, by People of 
their Condition. Alſo, If a Man counterfeit the Great or Privy Seal. 
Oz, His Money. Oz, Bring falſe Money into this Realm, counterfeit 
to the Money of England; as the Money call'd Ly/bburgh, or other, 
like to the Money of * knowing the ſame to be falſe, in Diſ- 
ceit of the King and his People. So alſo, The Killing of the Chan- 
cellor, Treaſurer, or the Juſtices of one Bench or the other, Juſtices 
in Eyre, or of Aſſize; and all other Juſtices aſſigned to hear and de- 
termine, being doing their Offices. 
A Aliſo, In the Cafes above, that ought to be Trea- _ To whom the For- 
ſon, which extends to the King, and his Royal Ma- OS 
jeſty: And of theſe Treaſons the Forfeiture belongs 
to the King. 
B Alfo, there is another Treaſon, where a Servant petit Treaſon, 
killeth his Maſter, or a Wife her Huſband; and of To whom the For- 
ſuch, the Forfeiture ſhall be to the Lord of the Fee, feiture. 
C That if any other Caſe ſuppoſed Treaſon, which What to do in Caſe 
is not above ſpecified doth happen, the Court ſhall H new Treaſons. 
tarry without giving any Judgment of the Treaſon till the next Parlia- 
ment, whether it ought to be adjudged Treaſon or Felony, 
with Men of Arms, againſt any other, to kill, or dy {on , 
rob, or keep him till he hath made Fine for his De- OY 
liverance, this ſhall be onlyFelony, and not Treaſon, 
E There is a Salvo to the King of the Annum, Diem & V. aſtum 
the Forfeitures of the Goods and Chattels. 
pow Trials of Treafons, both againſt Peers and How Trials for Trea- 
Commoners ſhall be, and what Evidence there muſt a . 
be. See the Statute at large. 7 V. 3. cap. 3. As to 5d. 3. cap, 3. 
Peers fee the Duke of Buckingham's Caſe 13 H. 8. 
fol. 12. a. 


G There cannot be a Diſcharge of an Attainder of Nothing but a Par- 


FRET , don can diſcharge an 
Treaſon, but by the King's expreſs Pardon: And iger of . 


no Treaſon can be pardoned but by expreſs Words, No Treaſpn can be par- 


1 , 7 doned ut by expreſs 
| nin I * 7 ou 4 o - 7 N y PL 


will be Treaſon, unleſs by ſome particular Statute: ſon. 


For there is no Treaſon at this Day, but by the Sta- No Treaſon at this 
tute of 25 Ed. 3. Stat. 5. cap. 2. for imagining the Day but by 
Death of the King, & c. and the Indictment muſt be 33 „ t f. 
framed o_ one of the Points in that Statute. 

But ſee Co. Car. 332. pl. 18. and 333, where ;. Heger 
Prieſt was indicted, and found guilty of Treaſon, 3 * 
for ſaying (beyond Sea) I will kill the King if I is an Heretic, adjudged 
may come at him, becauſe he is an Heretick : And it Talon. 


ol. II. 8 Y 
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25 Ed. 3. Stat. 5. 
Tap. 2. 


Treaſon to clip, waſh, 
and file Money. 


3 . 5. cap. 6. 


How Treaſon com- 
mitted beyond Sea ſnall 
be tried. 


5 6 Ed. 6. cap. 3. 
lett. 2. 
35 Y, 8. cap. 2. 
. 


Proceſs to the Out- 
lawry ſhall go, though 
the Perſon be beyond 
Sea; but if he, within 
a Year after the Out- 
lawry, renders himſelf 
to the Chief Juſtice, 
he ſhall be admitted to 
traverſe the Indictment, 


Where executed. 


Overt Act. 
Concluſion. 


Judgment ill. 


nn. 


Amendment. 


Intendment. 


Copy of Indictment. 
Concluſion. 
Alien. 


Overt Act, how to 
be laid. 


Treaſon. 
was proved, That he came into England for the 
ſame Purpoſe. This was held High Treaſon by 
the Courſe of the Common Law, and within the 
Words of the 25 Ed. 3. Stat. 5. cap. 2. 


It ſhall be Treaſon to clip, wath, and file Mo- A 


ney. 3 H. 5. cap. 6. 


Treaſon committed beyond Sea by any of the B 
King's Subjects ſhall be inquired of and preſented 
A the Oaths of twelve Men, in what County the 

ing pleaſes to appoint by Commiſſion under the 
Great Seal; and upon every Indictment and Preſent- 
ment found and certified unto the King's Bench, the 
lame Proceſs ſhall go as if committed in England. 

That Proceſs to the Outlawry ſhall go out, tho? C 
the Perſon be beyond Sea; and that if the Party 
outlawed ſhall, within one Year next after the Out- 
lawry pronounc'd, yield himſelf to the Chief 
Juſtice of England, and offer to traverſe the Indict- 
ment, he ſhall be received to traverſe it; and if 
found Not guilty, ſhall be diſcharged of the Out- 
22 and all Forfeitures by Reaſon thereof. 
Sect. 3, 4» 

One attainted thereof and executed in Middle- D 
ſex, tho' the Facts laid in Eſſex. Mod. Caſes in 
Law and Equity 94. 

An Intention to levy War is an Overt A& to kill E 
the King. bid. ga. 

Indickment for Treaſon muſt conclude contra li- F 
geuntiæ ſue debitum. Carthew 317. Salk. 630. 

Attainder of Treaſon reverſed, the Words ip/o G 
vivente comburentuy being left out of the Judgment. 
Carthew 349, 632. 

Attainder of Treaſon revers'd for want of All- H 
catus before 7. — Salk. 630. 

Recozd of Judgment therein refuſed to be a- J 
mended by the Minutes of the Court of Old Baily. 
1bid. 630. 

Indickments of Treaſon, ec. can't be ſupplied K 
by Intendment. Salk. 631. Vide 375. | 

Copy of Indictment therein not granted after L 
pleading. Salk. 634. 153. 

JndiXment of a Subject contra ligeantie fue de- M 
bitum is well, ſans naturalis, G. Salk. 633. 

Aliter where an Alien is indicted, if naturalis, N 
c. be therein, hid. 

 Indiment for compaſling the King's Death, O 
the Treaſon being firſt laid, the Overt Act need 
not be laid proditories Ibid. 


| Treſpaſs. 727 
A Aliter where the Treaſon conſiſts in ſuch Act. 
Salk. 633. | 5 
B Moꝛds of Perſwaſion, or of Conſultation, only What an Overt AQ. 
an Overt Act of Treaſon in compaſſing the King's 
Death. hid. 631. 
C Indiſtment for levying War, or adhering to the Indictment not good. 
King's Enemies in general, ſans, ſhewing particu— | 
lar Inſtances, not good. 1bid. 634. 
D Joining with Rebel Subjects of the King's Ally, What Treaſon, 
fighting under Command of an Enemy Prince, is 
Treaſon, &c. Ibid. 635. 
E Altho' ſuch fighting be directly (and only) a- 
gainſt ſuch Ally, for 'tis adhering to the King's E- 
nemies. hid. | 
F Cruiſing is an Overt Act of adhering, &c. and What an Overt A. 
ſo is liſting and marching. 1b:d. 
And there may be a levying War without actual 
fighting. hid. 
H Jn what Caſes the Judgment in Treaſon may be Judgment. 
arreſted or not. Comberb. 5, 6, 365. _— 
I An Outlawry for Treaſon ought to be reverſed Outlawry. 
if the Party comes in within the Year. Bid. 298. 
K See one withdrew his Plea of Not Guilty, and Withdrawing Plea. 
confeſſed the Fact, and after four Day's Reſpite, 
Judgment againſt him. Bid. 364. 


Treſpaſs. 


Battery. "Juſtification, . 
See Continuando. o Pleas. 
Declarations. 


F Writs of Treſpaſs there are two Treſpas, what, 
S0o2ts, viz. The one Vicontiel, direfted 
to the Sheriff, and fs not returnable, 
but is to be determined in the County; 
which Writ hath not the Wozds Vi & Armis in it; the other is to 
be ſued in the King's Bench, Common Bench, &c. and hath al- 
ways the Moꝛds Vi & Armis iu it. 
5 


L 


An 


728 


Treſpaſs Vi & armis 
lies for him who is di- 
ſturbed in his Poſſeſ- 
ſi on. 


For ſeiſing a Felon's 
Goods before Convic- 
tion. Stat. 1 K. 3. 


For taking Goods in 
Execution after Rule of 
Court to vacate the 
Judgment. 


Accord executed in 
Part, no Plea to an Ac- 
tion of Treſpaſs. 


It lies for reſcuing of 
Goods taken in Execu- 
tion. 


Treſpaſs. 

An Action of Treſpaſs Ji & amis, doth lie for /a 
him that hath the Poſſeſſion of Goods, or of a 
Houſe or Lands, if he be diſturbed in his Poſſeſſion: 
Mich. 22 Car. B. R. For the Diſturbance, beſides 
the private Injury done unto him thereby, is alſo a 
Breach of the publick Peace. 


By Stat. 1 R. 3. cap. 3. Treſpals lies for ſeizing g 
the Goods of a Felon before Conviction. Raym. 
414. 
After a Rule of Court to vacate the Judgment, 
Treſpaſs lies againſt him who took the Goods in 


Execution. Bid. 73. 


Accozd, though executed in Part, is no good D 
Plea to an Action of Treſpaſs and Aſſault. Lid. 
20g. 

It Goods be taken by the Sheriff in Execution, E 
and the Goods be reſcued out of his Hands, an 
Action of Treſpaſs lies againſt him that did reſcue 


the Goods: Hill. 22 Car. B. R. viz. By the Sheriff, or by the Party, at 
whoſe Suit they were taken; and the Party may be indicted for a Reſ- 
cous alſo, at the Suit of the King, for the diſturbing of the Peace, and 


hindering the Execution of the 
Government eſtabliſhed. 


and the 


One Action may be 
brought for a Treſpaſs 
in Lands that lie in ſe- 
veral Towns, 


It lies for taking a- 
way of Tithes after they 
are ſet out. 


aw, to the Prejudice of his People, 


One Action of Treſpaſs may be brought for a F 
Treſpaſs committed in Lands which lie in ſeveral 


Towns or Vills : Paſch. 23 Car. B. R. So that thoſe 
Vills do lie in one and the ſame County, for elſe 
they cannot receive one Trial, in reſpe& they being 
local Cauſes of Action, the Venue muſt come from 
the ſeveral Counties where the Treſpaſſes were done. 

An Action of Treſpaſs doth lie for a Parſon a- 
gainſt him that doth take away his Tithes after they 
are ſet forth: Paſch. 23 Car. B. R. For after they 
are ſet forth, the Parſon hath a Property in Law in 


them, although the Parſon never had an actual Poſſeſſion of them; 
but if they were neyer ſet forth, he cannot have an Action of Treſpaſs 
for them, but may bring his Action upon the Statute of 2 Ed. 6. to re- 
cover the treble Value of them againſt the Owner of the Land for the 


not ſetting of them out. 


The Father cannot 
have it for beating his 
Son, unleſs ſaid per quod, 


Ec. 


In what Caſe the 
Court will order the 
Plaintiff to join ſeveral 
Actions of Treſpaſs in- 
to one. | 


That the Father cannot have an Action of Treſ- H 


paſs for beating his Son, if it be not ſaid per quod 
ſervitium amiſit. Ibid, 259. N 


It divers Actions of Treſpaſs be brought for one 1 
and the ſame Cauſe, with an Intent only to vex the 


Defendant, if the Court be moved in it, and Proof 
order the 


Plaintiff 


thereof made by Affidavit, the Court will 
I 


Treſpals. 1 
Plaintiff to join all his Actions into one, if it may be conveniently 
done. Paſch. 23 Car. B. R. For the Judges of the Law do not favour 
unjuſt Vexations of the People, under a Pretence of doing Juſtice. 

Ik one do carry another with Force into the Ipo is the Treftaff 

Houſe of a third Perſon, he who carries the other” when pry ny ae or 67 
by Force into the Houle, is the Treſpaſſer unto the bi Force ito the Houſe 
third Perſon, and not he who is carried thither by ar 8 third Perun. 
Force; and ſo if one do drive my Cattle into the 
Ground of a third Perſon, he that drives my Cattle into the Ground is 
the Treſpaſſer, and not I, who am owner of the Cattle: Mich. 23 Car. 
B. R. For one ſhall not be made a Treſpaſſer againſt his Will, and 
the Perſon to whom the Treſpaſs is done is not without Remedy. 

Jf a Perſon or Goods be reſcued out of the Hands fue Sheriff may hare 
of the Sheriff, which he hath taken in Execution to bring either Treſpals 
by Virtue of his Office, it is at the Election of the or Caſe for a Reſcue. 
Sheriff to bring an Action upon the Caſe, or an 
Action of "Treſpaſs Vi & armis, againſt him that | 
made the Reſcous: Hill. 23 Car. B. R. For the Sheriff is anſwerable 
in Law to anſwer the Goods taken in Execution; and it is therefore 
reaſonable he ſhould have an Action againſt him that reſcued them, ta 
recover the Value of them. 
Ik one bring a meer Action upon the Caſe, he Where the Words J 
may declare, omitting the Words /i & armis; but and OY =O 
if the Action be a bare Action of Treſpaſs, there : 
he muſt declare, That the 'I'reſpaſs was committed 
Vi & armis, & c. Mich. 24 Car. B. R. For an Action of Treſpaſs doth 
imply a Breach of the Peace, and a Capiatur is to be entered in the 
Judgment againſt the Treſpaſſer for his Fine to the King: But in an 
Action upon the Caſe it is otherwiſe; for there the Judgment is, that 
the Defendant ſhall pay ſuch Damages as the Plaintiff is damnified by 
the taking of them, and be in miſericordia. | 
D Treſpaſs omitting the Value of the Goods, bad Jo omit the Value is 


I 7 
upon a general Demurrer. 2 Lev. 230. 1 general Demut 


E Gpon a Recovery of Lands in an Action of When Lands are 1e. 
Treſpaſs and Eje&ment, the Plaintiff may after- che Plaintiir Ejectmem, 

f ; y bring 
wards bring an Action of Treſpaſs againſt the De- Treſpaſs againſt the 
fendant, for the meſne Profits of the Land : So it 1 the meſne 
was held in the Caſe between Wilmot and Holden. : 


Trin. 1652. B. S The meſne Profits are ſuch Pro- | 


fits of the Land as did grow due betwixt the Time of the Demiſe laid 


in the Declaration, and the Time of the Recovery ; but more he ſhall 
not recover; for if he be more damnified, it was his own Fault that 
he brought his Action no ſooner. | | 

F Jn all Treſpaſſes there ought to be a voluntary 5 all ener there 
Act, and alſo a Damage; otherwiſe it lies not. Act, and altea Damag, 


Latch. 13. 
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A Treſpaſs laid to be 


done before it was done, 


is good. And why. 


Treſpals, 
Mihere a Treſpaſs is done before the Day men- A 
tioned in the Declaration, it is good enough ; be- 
cauſe being once a Treſpaſs it is always a Treſpaſs. 
Cro. Eliz. 32. pl. 8. Curia. There muſt be Evi- 


dence of a Fact done before the Action brought, the Time is but a Cir- 


cumſtance of a Thing done. 5 Mod. 286, 287, | 
Treſpaſs lies not for 


the Father for carrying 
away any of his Chil- 
dren but his Heir ap- 
parent. | 


Aſſent before or after 


makes the 


the Takin 
ref paſſer ab 


Panty a 
zztio © 
after, will not do to a 
Battery. | 


Battery by Baron for 
beating his Wife, Per 
quod conſortium amiſit. 


He that commands a 
Treſpaſs to be done, 1s 
a Principal. 


Where the Maſter and 
Servant are both Treſ- 
paſſers. 


The Servant who put 
his Maſter's Cattle in a 
Stranger's Ground, is 
the Treſpaſſer, and not 
his Maſter. 


How to declare in 
Treſpaſs upon a Keco- 
dare, when the Damage 
is under forty Shillings. 


How to reply, when 


the Defendant pleads 
Liberum Tenementum. 


How to declare for 
the taking of Goods at 
ſeveral Times, 


But an Aſſent 


pals. 


Treſpaſs quod cepit and abduxit lies not for the 
Father for Taking and Carrying away any of his 
Children, except for the Taking of a Son or Daugh- 
ter who is Heir. Co. Elig. 769. pl. 13. 770. 


An Aſſent before or after the Taking of the 
Goods, makes the Party a Treſpaſſer ab initio ; 
but not after, to a Battery formerly done. Co. 
Elig. 824. pl. 25. 


Battery brought by the Baron for the Battery of D 
his Wife, Per quod conſortium amiſit. Cro. Fac. 538. 
pl. 501, 502. See Title Baron and eme. 

Me that commands a Treſpaſs to be done is not E 
an Acceſſory, but a Principal. 5 Lev. 124. In 
Treſpaſſes there are no Acceſſories, all are Princi- 
Ci Lotte SF. &s © 

Jf a Man commands his Servant to beat me, and F 
he doth it, he is as well a Treſpaſſer as he which 
actually beat me. 2 Roll. Abr. Letter V. No. 1,2. 

Ik my Servant puts my Cattle into a Stranger's G 
Ground without my Conſent, and Treſpaſs is brought 
againſt me, I may plead Not guilty, and give this 
Matter in Evidence; for I am not guilty, but my 
Servant is. 2 Roll. Abr. 682. pl. 4. 

Dow to declare in an Action of Treſpaſs, remo- H 
ved by Recordare out of the County-Court, the 
Damages being under forty Shillings. See Title 
Declaration. 

In Treſpaſs the Defendant pleads Libertm Tene- J 
mentum, the Plaintiff may reply generally; but 
where a Title is ſhewn, he muſt anſwer it particu- 
larly. 4 Fac. 2. B. R. 

In Treſpaſs for taking of Goods at ſeveral Days, K 
the Plaintiff in his Count ought to ſay, That ſuch 
a Day G. dliverſis aliis diebus & vicibus, between 
that Day and ſuch a Day afterwards, the Defendant 
took the Goods. Comberb. 427, 433. ; 


Entring the Plaintiff's Cloſe and Hunting, laid with a Continuando, L 


| * 


and held good. Salk. 638, 639. 
Aﬀs that are done and cannot be repeated, cannot be laid with a M 


Continuando, Salk. 639, 


of Trees. Ibid. 
Tos 


As Treſpaſs and cutting down ſuch a Number 


Tut 


A But a general Contnuando ſhall be applied to what may be conti- 

nued after a Verdict. Salk. 639. ores e mnt 

B The Plaintiff declares "or A 3 G paroum 2 In Flr apy 2 

Fegit, and Judgment againſt him; he brought a w dach 2 he, en 
WII of 5 mn had the Original certified, which 2 
was, That the Defendant Si mul cum A. B. which | 
ought not to be in the Writ, but in the Count ; for 
this makes it appear that there was another who did the Wrong which 
is not Party to the Writ, and ſo the Writ deſtroys itfelf : Of which 
Opinion was the Court, and the Judgment was revers'd. 9 V. 3. B. R. 

C here a Meadow is ſet out by Lots to be mow- Q, ſet out b. 
ed, this (being by Preſcription) makes an Intereſt Lot gives an Intereſt ud 
in the Party, whoſe Lot is ſet out; ſo that he may bring à CA fregre. 
bring Treſpaſs, quare clauſum fregit, for cutting of 
his Graſs. G. Eliz. 421. pl. 17. 7 

D In an Aſſault and Battery the Defendant pleaded, Where the Aſſault is 


. . nbt acknowledged, rhe 
That his Horſe run away from him, and he could . 


not ſtop him: And upon a Demurrer, held to be Nor guilty. 
naught, becauſe he did not acknowledge any Aſ- 
fault ; fo that it amounts to but a Not guilty, and „et, 9 

pe , 5 atter muſt be given 
he may give it in Evidence: For where- ever a Plea in Evidence. 
amounts to a Not guilty, it is naught, upon a ſpe- 

E Treſpaſs in Com. Bangs is good, without Ji & Treſpaſs 32 Se; 
Armis : Becauſe the Writ js Part of the Count, and © $99 without Fr & 
the Count ſhall refer to the Writ, and that will And zz. 
make it good. Lit w. 1509. | 

F Aﬀault and Battery in the King's Bench, and The want of 77 & 
there wanted Vi &. Armis, which being Matter of _— in Aſſault and 

n | attery, 1s Error, 
Subſtance, and not aided by any Statute, Judgment 
was revers'd. Cro. Face. 443. pl. 19. Ibid. 526. pl. I. 

G The Plaintiff ſays, That clauſum fregit & acci- Clauſin fregit & ge- 

ny quer. he killed, without ſaying what Sort of 8 occidit, See 
awk, yet good. Cro. Car. 18. e 
H here the Defendant pleads Not guilty to th 
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It is Repugnant to 
plead Not guilty to the 


Aſſault, and juſtifies the Caption and Impriſonment, 
it is repugnant in itſelf. 

In Treſpaſs the Declaration was, Piſces ſuos cepit, 

without ſaying what the Number or Nature of them 
was, and therefore naught. 5 Rep. 35. 4. though 
after a Verdict. Salk. 637. Comberb. 433, 464. 
K Where a Man brings. Treſpaſs for taking of 
piſces ſuos, or lepores ſztos, or the like, the Action 
will not lie; but if he brings Treſpats for Fiſhing 
in his ſeveral Fiſheries; or for breaking of his Cloſe, 
and taking of fepores ſuos, there it will lie. March 
49. See Cro. Car. 553, 554. See Poſtea. 


Aſſault, and juſtify rhe 
Caption. 

Piſces fuos cepit, with- 
out Number, or what 
Fiſhes, 


How to bring Treſ- 
paſs for Fiſhing in his 
ſeveral Fiſheries, 


Treſpaſs 


73 2 

The Quantity and 
Quality — the Goods 
muſt be expreſs d. 


Treſpaſs for four 
Pullos, and ſays not 


Equinos, and good, by 
Defendant's Plea. 


Where Treſpaſs lies for 
the Maſter againſt the 
Servant. 


Where the Party pur- 
ſues not his Authority, 
he is a Treſpaſſer. 


Where a Treſpaſſer ab 
initio, and where not. 


Non-Feaſance cannot 
male a Treſpaſſer. 


He that commands a 


Treſpaſs, is a Prinei- 


pal. 

How to juſtify the 
killing of the Plaintiff's 
Dog. | 


Treſpaſs for taking 
away Hay, and ſays not 
his Hay, it is naught, 


Treſpaſs for taking 


of two Cows, and ſays 
not, ſuos, and held to 
be naught. 


king of the two Co 


Treſpaſs. 
Treſpaſs for taking of Goods, 


where the Quan- A 

tity and Quality of them is, not expreſſed, it is 

naught. Latw. 1384. Or Value of them. 2 Lev. 230. 
Treſpaſs for four Pulos, without an Anglice, B 


Colts, or ſaying Pullos Equinos, yet held good; for 
that the Pefendant had juſtihed the taking of four 
Colts, which made the Plaintiff's Declaration good. 
Lutw. 1492. W 

Treſpaſs /i & Armis lies by a Maſter againſt C 
a Servant, for carrying away of his Goods. 1 Leon. 
87. Caſe 110. 

Where a ſpecial Authority is given, and the D 
Perſon purſues not his Authority, he is a Treſpaſſer 
ab initio. Lutw. 140. 

Where the Entry, Authority, or Licence, is given E. 
by Law, (as into a Tavern) and he who enters is 
a Misfeazor, he is a Treſpaſſer ab initio : But where 
it is given by the Party, and he is a Misfeazor, he 
ſhall be puniſhed for his Malefeazance, but not be 
a Treſpaſſer ab initio, 8 Rep. 146. 2. | 

Non-Feaſance cannot make a Man, who hath F 
Authority by Law to enter, a Treſpaſſer, viz. not 
paying for Wine at a Tavern. Bid. 146, 147. 

He that commands a 'Treſpaſs to be done, is not G 
an Acceſſary, but a Principal. 1 Lev. 124. 


In Treſpaſs the Defendant juſtifies the killing of H 
the Plaintiff's Dog in Defence of his own : But be- 
cauſe he had not ſaid that he could not otherwiſe 
ſave his Dog, it was held naught. 1 Lev. 218. 

In Treſpaſs for entering of his Cloſe, and taking I 
of a Load of Hay, and ſays not his Hay, and 
naught. 2 Lev. 156. 

Treſpaſs for taking of two Cows upon his Land K 
at D. and alſo for taking of two Horſes of the Plain- 
tiff's Goods from the ſaid D. and doth not ſay the 
Cows were his; ſo that laying a Venue for the ta- 
ws, cloſes up the Sentence, and interrupts its being 


cloſed with the ſecond Sentence or Deſcription which follows; and ſo 
they may be the Cattle of a Stranger : And therefore not good. Mod. 


Caſes 14, 15. 


| 2 the Defendant 
claims Property, he muſt 
plead non cul, Contra in 
Replevin. | 


In Treſpaſs where the Defendant claims Pro- L 
perty, he muſt plead Not guilty. Contra in Reple- 
vin. 2 Lev. 92. 


The 


. 


Treſpaſs. 
A. The Statute of 8 Elis. cap. 15. which gives a Re- 
ward for the killing of Vermin, ſays it muſt be 
with Conſent, and reaſonable Engines: Therefore 
there being an ordinary Courſe, (viz. Hunting) to 
kill the Badger, the digging for him was unlawful, 
and Treſpaſs lies for it. Co. Fac. 321. pl. 3. 
B Creſpaſs quare clauſum fregit, nernon that the 
Defendant being an inferior Tradeſman, viz. a 
Clothier, adtunc & ibidem in clauſo preg? venatus. 
fuit & alia enarmia, Oc. & contra 8 Statuti, 
Oc. Note, This Action was brought upon the Sta- 
tute of 4 & 5 V. & M. cap. 23. and the Plaintiff, 
after a Verdict, had Judgment and his Coſts. 5 Ad. 
307, 308. : . 
C , Quod cum in Battery is naught, it being but Re- 
cital, and no direct Affirmation. 2 Ley. 206. Cro. 
Eltz. $07. N 
D In Treſpaſs the Defendant pleads, that a Gate 
Was fo put in his Way that he could not paſs with 
his Cattle, whereupon he pulled it down: And held 
good, though he had not ſaid that it was locked or 


Tak 'S, Foxes, 


7531 


It is lap ful to, hunt 
and kill Aermig, as 
e 

5. cap. 15. 
But not 10 dig them 


out of tlie Ground when 


they are earth d. 


Treſpaſs lies: -upbn © 


the Statute againſt an 
inferior Tradeſman for 
Hunting upon © the 
Plaintiff's Ground. 


4 & 5 UW, 4 M. cap; 
23. ſett. 1. N 


uod cum in Battery 
is naught. 


Where a Juſtification 
is good for pulling 
down d Gate in his 
Way. N | 


nailed ſo that he could not paſs z becauſe it ſhall be intended to be 


locked or nailed. 3 Lev. 92. See Cro. Car. 184, 185. 


E Treſpaſs with a Continuando of divers Things, 
and of Part no Contimuando could be; yet it ſhall 
be good for thoſe that be, it being Continuando 
Tranſgreſſionem præd without ſaying thoſe that 
could not be. 3 Lev. 93, 94+ 
F Batterp, Impriſonment, and Taking of Goods, 
againſt three. One of them commits the Battery, 
another the Impriſonment, and the third takes the 
Goods all at one Time ; all are guilty of the whole 
and all ſhall be charged with all the — But 
if ſeveral Damages are given, the Plaintiff can have 
but one of them, but may make his Election de 
melioribus dampnis. Ibid. 324. 
G An Action of Treſpaſs was brought for Fiſhing in 
Libera Piſcaria, and the Court upon Debate ordered 
the Declaration to be amended, and made in Separali 
Piſcaria. Paſch. 7 W. 3. See the Caſe of Peers and 
Lucy. 4 Moda355« 
H Foz Fiſhing in ſeparali piſcaria ſua, and taking 
of piſces 2 which was inſiſted upon to be 
naught; for he hath not any Property in the Fiſh 
till he takes them. Curia contra It being ſaid that 
cy were in ſeparalia piſcaria ſua, they may be 


A Continuando for ſe- 
veral Things, whereof 
there could be no Con- 
tinuando of Part. | 


Three ſeveral Treſ- 
_ by three ſeveral 
Yerſons at one Time, 
all are guilty of rhe 
whole. Pur four ſeve- 
ral Damages are given, 
the Plaintiff can have 
but one of them. 


Treſpaſs for Fiſhing, 
muſt be in Separali 
Piſcaria, not Libera Fij- 
caria. g 


For Fiſhin in ſe pa- 
rali piſcaria 72 and 
taking piſces ſuos, and 
good. 


Where it may be ſaid 


well ſaid piſces ſnos, for none other may take them ſuos, 


there. 
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734 


So for Deer In 4 


Patk, or Conies in a 
Warren, it may be (aid 


ſuos; but nor if out of 
Park or Warren. 80 
alſb of Doves. | 


An Act for Puniſh- 
ment of Wood Cuttets 
and Stealers. 


15 Car, 2. cap. 2. 
43 Eliz, cap. 7. 


See the Puniſhment 
in the Acts. 


away. Note, The 


Treſpaſs: | 
So for Deer in a Park, or Conies in a Warren, or A 
Doves in a.Dove-houſe;, but for Deer or Comes, if 
they are not in a Park or Warren, he cannot ſay. 


Fuos, unleſs he adds that they were Domeſtick. C. 
Car. 553. pl. 9, 554. Salk. 637. | 


* 


See a Statute made 15 Car 2. cap. 2. intituled, B. 
An Act for the Puniſhment of unlawful Cutting or 
Stealing, or Spoiling of Wood, and Under-Woods, 
and Deſtroyers 56 young Timber Trees. Note, The 
Statute of 43 Eliz. cap. 7. goes further, and ſays, 
That if they ſhall cut, or unlawfully carry away 


any Corn growing, or rob oy Orchards or Gardens, 


or break or cut any Hedge, Pales, Rails, or Fence, 
or dig up any Fruit-Trees in any Orchard, Garden, 
or elſe where, to the Intent to take and carry them 


Puniſhment for the Breach of this Act muſt be upon 


2 Proſecution within ſix Weeks after the Offence committed. 


Treble Damages to 
wound. Cattle, or de- 
{troy Plantations of 
Trees. 

22 C 23 Car, 2. 
cap. 7. 

See the Statute for 
another Sort of Trial. 


How to juſtify for 
Tithe. 


Quod cum in Treſpaſs 
is naught. 


But Recital. 


Treſpaſſes of ſeveral 
Natures cannot be laid 
together. 


Treſpaſs for Meſne 
Profits after a Recovery 
in Ejectment. 


How to be brought. 


Lands to be the ſa 


That if any Perſon ſhall maliciouſly, unlawfully, C 
and willingly maim, wound, or hurt any Horſes, 
Sheep, or other Cattle, whereby they ſhall not be 
killed; or ſhall deſtroy any Plantation of Trees, 
or throw down Incloſures, he ſhall forfeit treble 
Damages in an Action of Treſpaſs. 22 & 23 Car. 2. 
cap. 7. See Title Felony, | 

In Treſpaſs for five Loads of Hay taken and car- D 
ried away, how to juſtify for Tithes. 3 Lev. 228. 

Where in an Action of Treſpaſs only, the Plain- E 
tift ſays quod cum in his Declaration, it is naught ; 
for quod cum is only a Recital, and no direct Affir- 
mation of the Fact committed, as quod alone is. 

Tteſpaſſes of ſeveral Natures cannot be laid to- EF 
gether in one Action. Mich. 24 Car. B. R. becauſe 
they cannot be jointly tried. | 

Where there is a Recovery in Ejectment, and an G 
Action for the meſne Profits is brought in the 
Name of the Plaintiff in the Eje&ment ; there the 
Plaintiff needs in this Caſe only to give the Reco- 
very in the Ejectment in Evidence, and to prove the 


me Lands recovered : But if the Action of Treſpaſs 


for the meſne Profits be brought in the Leſſor's Name, (as it may be) 
there the Defendant may give his Title in Evidence, if he have any, 


and put the Plainti 


x; "Treſpaſs for taking 
Blada, and ſays not 


ſua, 


ff to try the Matter over again. 


- Treſpaſs quare clauſum fregit & blada ibidem H 
creſcen (without ſaying ſua) cepit & aſportavit : 
This is good after Verdict, but naught upon a De- 
murrer or Judgment by Default, for not faying ſua. 


- 7 Rep. 18. 4. See Cro. uc. 46. pl. 15. 
2 


Treſpaſs 


Ttkxelpals: 7375 


A CTteſpals quare clauſum Fregit, and it appeared, It lies for him wh , 


That the Plaintiff had but the Crop and Veſture of 


the Land, as Lot-acres, every third or fourth Lear: 


And yet adjudg'd, That it lies. 
B So for him that hath herbagium terre. 
So for him that hath: veſturam terra. 
So for him that hath paſturam terre. 


Moore, Caſe 453. 


more Coſts than Damages, unleſs the Battery was 


and that the ſame is found to be fo in the Verdict. 
Note, This is by the Statute of 22 & 23 Car. 2. 
cap. 9. Sect. 149. 


Sides, but not determined. 5 Mod. 74. 
E The Defendant in Treſpaſs preſcribes to drive the 


Common to ſee if it were over-charged, and for ta- 
king of a Diſtreſs; and held good, without a Pre- 
ſcription to diſtrain. 2 Lev. 87. Tm 
F _ Treſpaſs lies not againſt him who comes in by 
Title under a Diſſeiſor. 11 Co. 51. a. Keilw. 1. . 
See Title Diſſeiſoz. EE LTP NE, 
G -Leflee for Life of an Houſe and Paſture dies, his 
Executor ſuffers his Cattle to go there for ſix Days 
after his Death, and then removed them, averring, 
that in the fix Days he could not get any other 
Land to put his Cattle in; and the Court thought 


So for the Profits: of the Land by Outlawry. 


24S 3 . Outlawry. 
GC. -:Jn an Action of Treſpaſs, unleſs the Jury give 
forty Shillings Damages, the Plaintiff ſhall have no 


D See a Caſe upon this Statute argued on both. 


hath the Crop every 


thix Tear. 8 


15 1 b 
So fro lerkagia terra. 


So pro veſtura terre. 
So pro paſtura terre. 
So for the Profits by 


IE the Jury give got 
forty Shillings, no more 
Coſts than Damages. 


well proved, or the Title came in Queſtion, and are ſo certified on the 
Back of the Poſtea by the Judge who tried the Cauſe ; or that the De- 


: \claration mentions the carrying away of ſomething of the Plaintiff's, 


22 C23 Car. 2. cap. 
9. ſekt. 149. 

A Cãſe upon the 

Statute of 22 C, 23 Car, 


2. Tap. 9. 


Defendant preſcribes 
to drive a Common; 
and for taking of a Di- 
ſtreſs. 


Lies not againſt him 
who comes in by Tic 


under a Diſſviſor. 


The Law allows a 
convenient Time to rhe 
Executor of Tenant for 
Life to remove the 
Goods. 


©. 


it a convenient Time, and allowable by Law. Cro. Fac. 204. pl. 6. 


H Mo Action of Treſpaſs will lie for the taking 
away of a Man generally, (viz. his own Negro 
Slave) but an Action of Treſpaſs for taking away 
of his Servant, per quod ſervitium amiſit, will lie. 
5 Mod. 191. Salk. 666. 2 

I @Treſpaſs for taking away ſo much of the Plain- 
tiff's Money: The Defendant pleads that he was 

indicted at the Plaintiff's Proſecution, and was 
found guilty as Acceſtory : But adjudged, That the 
Action lies. See the Caſe, Latch 144, 145, 146. 

K @Trefpaſs for chaſing of his Ewes great with 

Lamb, ſo as they loſt their Lambs: The Defendant 
- juſtifies the taking Damage-feaſant, and driving of 


* 


them to the Pound, and held no Plea; for though 


It will not lie for ta- 
king away of his Ne- 
gro; nootherwiſe than 
his Servant, per quad 


ſervitium amiſit. 


Treſpaſs lies againſt 
a Thief for taking of 
Money, though found 
gutity of Felony. - 7 


: Treſpaſs, lies for a- 
buſing of Cattle in the 
driving of them to the 
Pound. 
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738 DE Lreſpalſs. 
he may take them, yet he muſt not drive them ſo as to hurt them. A 
3 Leon. Caſe 37% | 41 | 


Treſpaſs, or Trover 
may by brought for the he pleaſes. Cro. Fac. 50. pl. 21. 


ſame Thing. 9 
Who is a Treſpaſſor. Ik A. requeſts B. to take Goods, ec. tho B. C 
| does it, yet A. is a Treſpaſſor. Comber. 434. 
Officer. | An Officer ſhall not be made a Treſpaſſor by D 
Relation. id. 124. | ay 
Tuſtifies by Officer. In Treſpaſs an Officer juſtifies by Proceſs of in- E 
| ferior Court with a Taliter proceſſum. Ibid. 
A Diverſity. Note, a Diverſity in a ſuſtification between an F 
Officer and one who ſets the Officer at work. 16:4; 
434, 435. 5 ay 
Molliter manus, A Battery in a Church cannot be juſtified by a G 
Molliter manus, except by the Church-wardens. 
Bid. 17. e 
De injuria propria. In Aſſault and Battery, if the Defendant juſtifies H 
and the Plaintiff replies De injuria ſua propria, he 
cannot give in Evidence a Battery at another Time. id. 50. | 
In Aſſault and Battery, if the Defendant pleads 1 
1 8 Aſſault demeſne, the Plaintiff may ſhew it was 
a juſtitiable Aſſault; and if it be pleaded Tempore 
quo, there needs no Traverſe or Averment. Ibid. 227. 
a Where a Joftice of Peace commits one as the K 
Againſt a Juſtice of reputed Father of a Baſtard, which after appears to 


A Ban may bring Treſpaſs, or Trover, which B 


2885 be no Baſtard, an Action of Treſpaſs and Impriſon- 
ment lies againſt the Juſtice. id. 482. 
Outlawry. The Perſon at whoſe Suit one is outlaw'd can- L 


not juſtify the taking of Goods by a Levari Fac. 
without ſhewing of the Outlawry, or the Command of the Sheriffs. 


Ibid. 469, 470. . 
In Treſpaſs for diverting a Water-Courſe, the M 


Ng Plaintiff need not ſhew Title thereto. Bid. 41, 4.3. 

Damage feaſant. Vide an Action for taking a Horſe Damage fea- 
ſant. hid. 60. 

For Hunting. Treſpaſs for breaking his Cloſe, and hunting N 
and killing ſeveral (of his) Conies therein, held 
good. Ibid. 458. 3 

For taking Hay. Quære, If it lies for carrying away ſo many O 


| |  Carrefat Fene. Ibid. 241. 
By Will after the @Treſpaſs lies for a Feme Inheritrix, after her P 
death of her Huſband. Huſband's Death, againſt a Leſſee for Years, for 
| | cutting down Trees (excepted in the Leaſe) in 
the Huſband's Life, who was not entitled to be Tenant by Courteſy. 
Ibid. 453. 
Aller, If the Huſband had been entitled to be Tenant by Courteſy. Q 


Ibid. 
2 And 


l Treſpals. 737 
A And though the Trees are become Dotards, yet | 
that does not diveſt the Property of the. Leſſor. Trees: 
Comber. 4.53. St? 
B Treſpaſs Quare clauſum fregit pedibtis ambu- Concluſion, ill. 
lando, & c. and in _ pred? venatus fuit (the | 
cr 


Defendant being an inferior Artificer) contra for- 
mam Statuti, the ill Concluſion vitiates the Declaration. 1bid. 420, 
„ 

C In Treſpaſs the Concluſion contra pacem is Mat- Contra pacen. 
ter of Subſtance. Bid. 168. | 

D Mhere one declare in Treſpaſs with a emu Siaul cum. 
cum, and where not, id. 260. { . 

E here Corn, &c. are taken away on ſeveral Treſpaſs at fereral 
Days, 'tis beſt to lay it taken, Cc. tali die & P35 
diverſis diebus &. vicibus inter (talem) diem &. 
(talem) diem. Ibid. 427. | . 

F See a Verdict pro Def on an immaterial Iſſue Verdi for Defendant 
in Treſpaſs ſet aſide, and Judgment pro quer entred ſet aſide, 
on the Defendant's Confeſſion of the Treſpaſs in his 
Plea. 1bid. 379, 380. | 

G Note, a Judgment, c. againſt one Treſpaſſor, Judgment pleadable. 
is pleadable in Bar by the others. Did. 144, 145. 

H Treſpaſs lies for the Meſne Profits pending a Nleſne Profits. 
Writ of Error in Cam. Sca. Ibid. 455, 456. 

1 Treſpaſs by Huſband and Wife laid ad damp- By Huſband and Wife. 
num ipſorum, is ill. id. 184. if) 

K Treſpaſs Qrare claus fregit, &c. & liberam la Libera Fiſcaria, 
piſcar” ſuam piſcat' eſt, & centum, & c. moved in good. 
Arreſt of Judgment, that Tfeſpaſs does not lie, 
but Caſe ; but adjudged for the Plaintiff, for Libera Piſcaria implies 
an Intereſt, and is all one with Separalis Piſcaria, and he might plead 
to an Action of Treſpaſs for Fiſhing in Libera Piſcaria ſua, that it is 
his Franktenement. Skinner 342. Carth. 285, 286. 

L In Treſpaſs for Fiſhing in his free Fiſhery : The Tue like. 
Jury find ſpecially that the Place where is Parcel 
of the Manor of D. and that the Plaintiff is ſeiſed of this Manor ir! 
Fee, and conclude that they find for the Plaintiff if he could have an 
Action of Treſpaſs for Fiſhing in his Free wy within his own 
Land: And adjudged, That the Plaintiff may have ſuch a Fiſhery ; for 
though divers may have Liberty to Fiſh there beſides himſelf, this is 
Libera Piſcaria in his Manor. Skinner 677. 

M (here the Declaration is good in this Action 
for killing Conies and taking Fiſh, without ſaying 
Sos. 3 Salk. 290, 291. 

N Treſpaſs /i & Armis cannot be tried in an in- Intervene. 
ferior Court. Vid. 


Suos omitted. 
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738 'Ereſpaſs. 
. Treſpals againſt two, who pleaded in Abate-' A 
=” Action de- ment another Action of: Treſ5tfs pending againſt , 
one of them, and good. Carthem 96. 


Damages under 40. Treſ paſs Vi & Armis may be broug ht 1 mn B. R. B 
and the . laid under 40 c. but not Treſpaſs: 


generally. bid. 108. 


Converſon. See an Action of Treſp aſs laid with a Ganver er- c 
ſion. Mad. Caſes in Law . Equi iy 217. 
Vi Amit. here the original Act was a Wrong in itſelf, D 


there Treſpaſs Ji G. Armis lies. hid. 273. 
But where an Injury is in Cons of a E 


Where on the Caſe. 
lawful Act it muſt be Treſpaſs on the Caſe. Ibid. 


272, 
Where to be laid and In Treſpaſs Quare clauſum fregit, and all local F 
proceed. Actions, the Plaintiff cannot prove a Treſpaſs any 


where but where *tis laid in the Declaration; ; . NOT 
lay it any where but where done. 1hid. 322 
Ad damp ipſormm, Treſpaſs for entring the Houſe of A. and taking G 
ul the Goods of B. ad dampnum ipſorum After a 
Verdict and entire re the Judgment was 
arreſted. Bid. 370. vide 16 5 
Juſtification in Part, Treſpaſs on the Caſe for Aer the Plain- H 
WI. tiff s Common in fix Acres; a Juſtification in three 
Acres only, is ill. Did. 120. | 
Treſpaſs againſt two' for taking Cattle and con- [ 
verting them; one ſuffers Judgment by Default, the 
other juſtifies 'by Diſtreſs for Rent due to him, who 
ſuffer'd Jadgwient; and to the Converſion pleaded the Plaintiff's Li- 
cence to ſell, which ! is found for him; the Plaintiff now cannot have 


Where the Plaintiff 
can't have Judgment, 


any Benefit of the Judgment, for it does not appear he had any Cauſe 


of Action. Ibid, 218. 
And Treſpaſs laid in a former King's Time, con- K 
Contra pacem of the tra pacem only of the preſent, is ill on Demurrer; 
preſent King. 
þ but cured Dy Verdict. Salk. 640. 
Arni. Alſo Declaration in Treſpaſs without Ji & Armis L 


held ill on general Demurrer. id. 636. 


Quare Vi 9 Ar mis. But Quare Vi & Armis is ill, for quare is not M 


poſitive, but only Interrogatory. 1b:d. 
Property not appear- - Treſpaſs Quare duos equus api, D. Ec. 6 N 


. Diticum de bonis propr ip us A. cepit, held ill, be- 
cauſe the Property of the Horſes not ſhewn, and the 


conditional Damages entire. Vid. 640. | 
And Plea of taking a Diſtreſs for | ck does not 0 


confeſs Property. Bid. 
-...Treſpaſs: for entring his Houſe and taking ſe- P 


veral Claves, Ge. good, ſans ſhewing the Number. 
Ibid. 5 


Property. ; 


Number not fhewr. 


Treſpaſs 


Lteſpaſs. 


A Treſpaſs for entring the Plaintiff's Houſe and 
aſſaulting, ec. his Servants ; the Aſſault, ec. ma 


be by way of Aggravation of Damages. Salk. 642. 


B Mhere Matters may be laid as Aggravation, for 
which alone Treſpaſs lies not. Vide Salki'12 g..-. 
C Diſturbfitg one in the Uſe of his Franchiſe is a 
Treſpaſs. Ibid. 594. * | 
D See where Treſpaſs brought againſt the Sheriff's 
Officer for hanging a Man in privato ſuo ſolo. 
id. 648. | 
E Son Aſſault Demeſne is a good Plea in Mayheme 
where the firſt Aſſault was violent. Did. 642. 
F There in entring 4's Cloſe there is only Force 


in Law ; A. can't lay Hands on the Treſpaſſor be- 


fore a Requeſt to depart, aliter, where there is actual 
Force. Did. 6414. 
G Taking Cattle from H. is a taking from his Per- 
ſon. hid. * | 
H here the Treſpaſs is tranſitory the Plaintiff 
can't pretend a Right to the Place. Vid. 643. 
I. Ergo, in ſuch Caſe the Defendant may juſtify by 
Poſſeſlion only. Bid. 
K Note, a Juſtification muſt confeſs the Treſpaſs. 
(Vide Juſtification). '1hid. 637, 638. 
L In Treſpaſs, where a Traverſe goes to the Mat- 
ter, all before is Inducement and waved, aliter, if 
to Time only. Bid. 642. 25 
M - Treſpaſs by Leſſee of a Copyholder for Life, for 
cutting down, & c. by the Lord, held maintainable 
in B. R. and affirmed in Cam. Scac. but revers'd in 
the Houſe of Lords. Bid. 638. 
N Treſpaſs Quare Captivum fuum cepit, for taking 
a Negroe, whether it lies. Ibid. 666. Carth. 396. 


* 


Aggtavation. 


A ggravation, OY 


F What 13a Treſpafb. 


Againſt Sheriff's Of- 


ficer, 


Son Aſſault. 


Molliter marus, 


Averia cepit. 3 5 


Tranſitory. 
Juſtify. 


How. > a 3 


Traverſe. 


By Copyholder. 


For a Negros, 


Trial, 
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Trial, and Proceedings 
to it. 


See Ballardy. 


Several Manners of | Here ate many Manners of Trials, as A 
Trials. of Matters of Fat, and thoſe are by 
Juries; of Watters of Law, and thoſe 
are by the Court; and of Matters ot Recozy, and thoſe are by 
the Keco2ds themſelves - ſome by the Biſhop's Certificate ; ſome 


by Inſpeitton, &c. 


Tt at Thu ought Fg Trial ought to be had at the Bar the ſame p 
0 n Term that the Defendant's Plea is put in, but the 
his Plea. Term following, by the ordinaty Rules of Court : 

Hill 21 Car. B. R. But it my be by ſpecial Rule of 
Court, or in Cauſes depending on the Crown Side, wherein the King is 
a Party, or by an Iſſue directed out of the Chancery. 
pon a Trial at the Bar, when the Jury is at the © 

How the Inqueſt is Bar, and the Court ready to proceed, and the Panel 
taken by Default in 4p : 

Trials at Bar. of the Jurors Names is delivered to the Secondary, 
he bids the Crier call the Defendant, which he doth ; 


and if his Counſel ſay they appear, then the Secondary bids both Parties 
in French, Gards voſtre Challenges, that is; Take heed to your Chal- 
lenges, and then proceeds to {wear the Jurors : But if the Defendarit 
doth not appear after thrice calling by the Crier, the Plaintiff's Counſel 
do pray the Court, That the Inqueſt may be taken by Default: Trin. 
24 Car. B. R. This taking of the Inqueſt by Default, is nothing elſe 
but the Defendant's loſing his Advantage of challenging of tlie Jury; 
but he ſhall defend his Cauſe, and give his Evidence in the ſame Man- 
ner as if he had appeared upon his being called. 
| The Court will not grant a Trial at the Bar, ex- D 
„„ par Cept there be Oath made, That the Matter to be 
unleſs Oarh be made, tried is very difficult, or of great Value : Mich. 
22 reh joe Ls ok 22 Car. B. R. In which Caſes it is fit the Trial 
ls Of OO Seat * ſhould be at the Bar, where Trials are more ſolemn, 
and where more Time may be ſpent in the Trial than 
can be at the Aſſizes; but otherwiſe this Court is not to be troubled 
with Trial of Cauſes, becauſe the Court is thereby hindered in their 


Proceedings in Matters of Law, which are the proper Bufineſs of the 


Court, and not Matters of Fact. 
2 ; After 


Trial, and Proceedings tv it. 741 

A After 2 Trial hath been m a Cauſe, the Court In what Cafes the 

ought not to order that tliere mall be a new Trial rig ll order a new 
of it, except it-doth appear tat there was a Sur- TS 
priſe in the Trial had, or fome fraudulent Miſcar- 
riage in it; for if they migtit in any Cafe they pleaſe order a hew Trial, 
this would be fot the Court to habe an Arbitraty Power, which the 
Law will not permit 7 Mach, 2 C##. B. R. For this would weaken 
the Common Liws, to the Prejudice of the People. 

B A Trat at the Bar ougtit not, to be had for No Trial at Bar for 
Houſes lying within the City of London, Mich, He tying in Fenn. 
23 Car, H. R. For by their Cuftoms they may hold 
Plea concerning the Title of Freeholds within the City, and by theit 
Charter they are 2 to mo _ — out of the City. 

5 Accowing to the old U raftice in this YU TY 

. Gets, fer rag to be but ten Trials at the Bat 4 B. * 
in Eaſter Term: Paſch. 23 Cur. B. R. Becauſe Trials 
at the Bar are a great Hindrance to other Buſineſſes which are more 
proper for the Court; yet now the Court doth not think fit to limit 
them to any Number: For Trials at the Bar are now more deſired than 
antiently they were; for though they be chargeable, yet are they mort 
ſolemn, and give better Satisfaction to all Parties, and mots likely te 
be final than Trials had at the Aſſizes. 1 : TIS 

D A Trial at the Bar may not be had by the Con- Ne Tria at Bat by 
ſent of the Parties without Leave of the Coutt : (onent, of ef Ges 
Mich; 24 Car. B. R. For the Court is not bound : 
ex Officio to grant a Trial at the Bar, but it is if | 
their Diſcretion to grant it; and the Patties may not preſume t6 im- 
_ — upon the Court which they may de, or not do at their 

leaſure. 
The Day for a Trial at the Bar ought to be en- The Day for a Trial 

i tered ow th Clerk of the Paper's Bok in the Of. unh fog er —_ 
fice: Mich. 1649. B. S. And before it be fo enter- Papers. 
ed, there ought not to be Notice given of the Trial; 
for until it be entered in the Clerk of the Paper's 
Book, the Day cannot be preciſely known. 

F One that 1s a privileged Perſon in this Court, Privilege only no 
ought not, by Reaſon of his Privilege only, to have Reaſon! for a Tria ar 
a Trial at the Bar granted unto him, where the 
Title of Land is in Queſtion ; but Trials at the 
Bar are never granted, unlefs there be Difficulty in the Matter to be 
tried, or elſe it muſt be of great Value. Hill. 1649. B. S. 4 Feb. 

G A Trial ar the Bar ought not to be granted be- e 
fore the Defendant hath pleaded, and Iſſue be join- granted before Ilſue 
ed: Hill. 1649. B. S. II Feb. 1656. 12 Feb. For joined. 
before that, the Cauſe is not ready for a Trial, nor 
doth it appear whether the Parties intend to proceed to a Trial or not, 
neither can any Venire facias iſſue out to ſummon a jury. 
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742 Trial, and Pꝛoteedings to it. 

Trials at Bar in Ea, By the antient Practice of the Court, all the A 
Term ought to bes Fort= Trials at the Bar which are had in Eaſter Term. 
night before the End of | | LOT goon 
the Tem. ought: to be tried a Fortnight before the End of the 

Term: Paſch. 1650. B. S. I Maii.” And the Re- 
| mainder of the Term was to be ſpent in Matters of Law, and in other 


Buſineſs more proper for the Court than the Trials of Cauſe. 
By Gh Chief Juſtice : Mich. 1658. In the Caſd B 


121 
* 


If a Trial be directed 


out of Chancery, and 
the Parties will not 
agree to have the Trial 
go on, the Court will 
not compel them. 


If Plaintiff in Eject- 
ment bring his Cauſe 
to be tried at Bar, he 
cannot compel the De- 
fendant to confeſs Leaſe, 
Entry, and Ouſter. 


of Bateman and others againſt Sir Fob Harvey. If a 
Trial at the Bar be directed out of the Chancery, 
and at the Day the Parties will not agree to habe 
the Trial go on; this Court will not compel them 
to it, for this Court is not bound to inforce Orders 
made in Chancery. | 3 

Ik the Plaintiff in an Action of Treſpaſs and C. 
Ejectment do bring his Cauſe to be tried at the Bar, 
he cannot compel the Defendant to confeſs the Leaſe, 
Entry and Ouſter; for the Trial at the Bar was not 
granted in Favour of the Defendant, but of the 
Plaintiff; but if he doth not confeſs it, then Judg- 


ment ſhall be preſently entered up againſt the caſual Ejector; but if the 
Defendant bring the Cauſe to be tried at the Bar, there he muſt confeſs 
the Leaſe, Entry, and Ouſter, becauſe the Frial was granted to be at 
the Bar in his Favour: Paſch. 1652. B. S. And therefore it ſhall not 
be in his Power to hinder the Trial for want of ſuch Confeſſion. 

| Ik at a Trial at the Bar, in a Treſpaſs and Eject- D 


If Plaintiff and De- 
fendant conſent that the 


Jury ſhall have a View, 


there can be no Trial of 
the Cauſe that Term. 


Trial at Bar uſually 
gramed the Term after 
1t is moved for. 


In what Caſes the 
Court orders the She- 


Tiff to return a Decem 
Tales. 


The Court will, in ex- 
traordinary Caſes, break 
their antient Uſage, 


ment, the Plaintiff and the Defendant do conſent, 
that the Jury ſhall have a View of the Lands in 
Queſtion, there can be no Trial had in the Cauſe 
that Term, (unleſs it be in Middleſex, or ſome adja- 
cent County to Weſtminſter: ) By Rolle Chief Juſtice, 
1654. B. S. In reſpect of the View to be made, and 
the Scantineſs of 'Time afterwards for the Trial. 

Jt is not uſual to grant a Trial at the Bar the E 
ſame Term it is moved for, but the next Term 
after: 1654. B. S. Yet ſometimes upon ſpecial 
Reaſons it is done. 

Jf upon a Trial to be had at the Bar, a full Jury F 
doth not appear to try the Cauſe, or that Part of 
the Jury are challenged, the Court will order the 
Sheriff to return a Decem Tales, which he uſually 
doth of Gentlemen in London having Eſtates in his 
County. Paſch. 23 Car. B. R. A 

Although it is not uſual to have any Trials-at G 
Bar but in Michaelmas Term, and in Eaſter Term, 
except it be on the Crown Side, yet in extraordi- 
nary Caſes it hath been granted on the Pleas Side, 
to prevent ſome great Inconveniences which would 


have happen'd by deferring of ſuch Trials. For Ex- 
ample, 


A 


B 


C 


# 


D 


E 


F. 


G 


Trial, and Proceedings to it. 
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ample, in a Caſe of the Lad Jane Chandois, in a Treſpaſs and Eject- 


ment, when a Trial upon 


otion was granted in Trinity Term, 16565. 


upon a great Debate, wherein Woodward an antient Clerk of the Court 
affirmed, he remembered two Trials in a Trinity Term. Quod nota. 
— 1290 


Where Warning is given of a Trial to the Attor- 


ney in the Cauſe, and the Attorney cannot give No- be 


tice of this Warning timely enough for his Client 
to prepare for the Trial, the Court (upon goo 


Cauſe ſhewn them) will not force the Attorney to a Trial, 


Where thougl Notice 
given of Trial, the 
Court will grant a lon- 


but will 


give longer Time: Mich. 22 Car. B. R. Becauſe the Court will not 
ſurpriſe any Perſon, and ſuch Trials very ſeldom do determine the 
Buſineſs, but beget more Trouble and Charges to both Parties; and it 
may be it was neither the Attorney's, nor his Client's Fault, he had 


not more timely Notice. PE 
Where the Defendant in Error took a Record of 
Niſi prius, and proceeded to Trial at the firſt Aſſizes 
after Iſſue joined, yet good, and a new Trial deni- 
ed by the Court. 2 Saund. 336. | 
If. a Cauſe to be tried be not entered into the 
Judges Book, before whom it is to be tried, two 
Days before the Cauſe is to be tried, the Plaintiff 
may enter a Ne recipiatur in the Judges Book; that 
it may not be entered after that to be tried at that 
Time, if the Defendant pleaſe, unleſs it be in a Sit- 
ting after the Term; for in Sittings after the Term 
no Ne recipiatur will be admitted: Hill, 22 Car. B. R. 


Defendant in Ertor 
proceeded to Trial the 
next Aſſizes after Iflue. 
join'd, and good. 


When a Ne recipiatur 
may be entered in the 
Judges Book. 1 


Not admitted in Sit- 
tings after Term. 


For the Cauſe ought to be entered in due Time, that the Defendant may 
prepare for the Trial; and he cannot well tell *till it be entered, whe- 


ther the Plaintiff will proceed or no. 

The Agitation of a Cauſe in one Court is no 
Cauſe to put off the Trial of the ſame Cauſe de- 
pending in another Court: Paſch. 23 Car. B. R. 
For the Proceedings of one Court of Law ought not 
to claſh with the Proceedings of another Court; but 
it is not ſo betwixt the Courts at Law and the 
Chancery, as it is a Court of Equity. 

A new Trial ſhall not be upon Acquittal in Cri- 
minal or Capital Caſes; but upon Conviction a 
new Trial may be granted upon Cauſe, 1bid. 9, 
124. . | 

A new Trial not to be granted for the Exceflive- 
neſs of Dang, nor for Words ſpoken by the At- 
torney. 1bid. 97. 28 


It the Plaintiff give Notice to the Defendant that 


he will try his Cauſe that Term, although he be not 
ready to try it at the Day appointed, yet he. is not 
bound to give new eight Days Notice of the Trial, 
but may give Notice for the next Sitting after. Hill. 
23 Car. B. R. | | 

I 


: Agitation of a Cauſe 
in one Court, no Rea- 
ſon to put off the 
Trial of the ſame Cauſe 
depending in another. 


In criminal Caſes no 
new Trial after Acquit- 
tal; but after Convic- 
tion there may. 


No new Trial for 
Exceſſiveneſ of Da. 
mages. 2 


If Plaintiff gives No- 
tice of Trial, and is 
not teady to try it at 
the Day, he may give 
Notice fot next Sit- 
ting. HIS 


It 


a K | —— \ 
7 Py 3 * mad ry F * * n 
SL. I” *% th”. , 4 
ns . 7 
* ww» . v 
SOS, . 5 


? 
— 0 = 
1 P , iy” ** — ” 
*. ? p us > 
. b . F$ g 
a 4 25 7 
« ” , N : 1 
LY * . * . 
N - » o * 3 * " p - 
8 2 LY 5 | 5 
*% » wo ” BA * - a " oth. P Ln * 
. " - 1 * : . ** : bu * 1 4 1 

1 1 aS 1 — * * 2 11 
* 5 * * 


544 Trial, and Pzoreedings to it. 

Ik no Jury appear, Ik there be Notice given for a Trial, and no Jury 4 
cw a a new No- appear at the Day, there ought to be a new No 2 
| given if the Party will iy his Cauſe at another 

Day: Paſch. 24 Car. B. R. For elſe the Defendant cannot know when 
the Plaintiff will try his Ce. x tt + will try 115 = 
| ; Altho' the Defendant do go to a Trial without 
2 1 W — ſufficient Notice given unto him of the Trial, and - 
ue Notice. there be a Trial accordingly, this Trial is not bind- 
5 ing unto the Defendant, 2 he may 5 he pleaſe) 
have a new Trial granted for want of due Notice: Paſch. 1650. B. & 
14 Apr. For the Rules of the Court are not to be broken by the Con- 
ſens of the Patties; and it may be if he had had due Notice, he might 
have been able to make a better Defence, though he ventured to go to 
Trial with ſuch Proof as be then had. . | | 
aw. The Proſecutor in an Information brought in this 
1 {306 Court, ought to bring the Cauſe to a Trial at his " 


Infotmarion mu brir | 
the Caufe ro Trial at own Cofts; but in an Indictment which is ſolely at 


his own Coſts; and a 3 . n a 
Perſon indicted at his, the Suit of the King, he that is indicted muſt brin 
IO the Cauſe to a Trial at his own Charges : Paſch. 


1650. B. & 24 Mali. An Information is preferred as well for the Bene- 
fit of the Informer as the King, and therefore it is Reaſon he ſhould 
bring it to a Trial at his own Charges; but an RIES is not ſo. 
A Eo f a Cauſe be appointed to be tried in one Term, n 
A dice abe Beten. and the Plaintiff doth not then proceed in his Trial, i 


muſt give the Defen- : g 
dant a Term's Notice but reſts for a Year or more after, if he will after 


of Trial fo long Time try the Cauſe, he muſt give the De- 
fendant a whole Term's Notice before his Trial : 
1652, B. & Becauſe by this Iong Delay the Defendant might not think 
he would ever try it, and ſo cannot in a fhort Time provide to make 


WD Trial be had the laſt Day of 
| Tf a Trial be had the laſt Day of a Term, Judg- 
ay TE ment cannot be entered upon thr Verde hd the | 
Judgment cannot be en- next Term after; for Judgments muſt be given in 
W Rolle Chief Juſtice, 1652. B. S. Nor 
| till the four firſt Days within the Term be paſſed; 
for fo long Time hath the Defendant by the Rules of the Court to ſpeak 
in Arreſt of Fudgment : But if it be tried the Day before the End of the 
Term, the Plaintiff may give his Rule, and have Judgment the fame 


Term, if nothing be moved in Arreſt of Judgment. 
Sa if a Trial be had the Sitting after Term, F 


* — n Judgment cannot be entered upon that Verdict un- 

London or Middieſem til the next Term after, for there cannot be a Rule 

5 then for Judgment; for all Judgments muſt 

e (or are ſuppoſed to be) given in the Term Se- 

dente Curia: But if it be tried the Day before the End of the Term, 

the Plaintiff may give his Rule, and have Judgment in the ſame Term, 
if nothing be moved in Arreſt of Judgment. 


I By 


N N * 
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n Motion for a new 


Trial between Millan and Parete Paſthh. 1656. 


B. &. The Plaintiff is not bound to attend upon 


4% ES . 
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Proceedings tot!“! 
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| 7 
* By Glyn Chizt Juſtice; Upo 


Plaintiff may try his 
Cauſe when he N if 
he have given due No- 
tice. | 


the Defendant at his Trial, but may try his Cauſe {1.70 916.) 
when he will) if he have given due Notice of te 
Tpial d ton Bloch lei I . | 25 23110) $03 bar 


By Gln Chief Juſtiee. -» Upon a Motion for a 
new Trial between Aſtue and Landy, Paſch. 1656. 


- 


B. S. Although due Notice ought to be given of a 
Trial before the Trial, yet if there beſo many 


If the Cauſe be made 
a Remanet, Plainxiff need 
not give new Notice. 


Cauſes. to be tried on the Day appointed, that the Cauſe cannot be 


tried, and it is made a Nemanet, the Plaintiff needs not give neu No- 
tice; but the Defendant mult attend till it can be tried. 9 


Ik a Trial be had, and a Verdict thereupon given, 
the ſame Iſſue may not be tried again by the Jury 
that tried it before: 1655. B. S. For it is more 
than probable they will give the ſame Verdict again. 


Court, the Defendant may give a Rule toi try it by 


Proviſo, and upon due Notice thereof given to the 


Plaintiff, proceed to Trial by Proviſo, to the End 
that he may diſcharge himſelf of the Action, and 
recover his Coſts; and this is given by the Statute 
of 23 H. 8. cap. 15. See the Statute. See Title 


Trial by Pꝛoviſo. Note, In the Diſtringas Fura- 


E 


F 


G 


. Retraxit of the Record doth only import, That he intends to forhoar 


torum there is this Clauſe, Proviſo ſemper quod ſi 
duo Brevia- tibi venerint, unum tantum eorundem 
exequaris & retornes. 

Ik in any Cauſe to be tried in London or Middle- 
ſex, the Defendant do live forty Miles diſtant from 
Lyndon, the Plaintiff, or his Attorney, by the Rules 


of the Court, ought to give the Detendant, or his 


Attorney, fourteen Days Notice of the Trial before 


The ſame Jury may 
not try the ſame” Iſue. | 


D © Where the Plaintiff will not try his Cauſe in ſuch | Wuere the Defendant 
due Time as he ought to do, by the Rules of the 


may give a Rule to try 
the Cauſe by Proviſo. 


23 H. 8. cap. 15. 
Why called Proviſo, 


The Defendant is to 
have fourteen Days No- 
tice for Trial in London 
or Middleſex, if he lives 
forty Miles diſtant. * 


he try his Cauſe; that the Defendant be not ſurpriſed for want of ſuf- 
ficient Time to get his Witneſſes to be at the Trial; which fourteen 
Days is accounted a convenient Time for doing thereof, 313 of 


There may be a new Trial upon an Indictment 
for Murder, where the Trial was by a wrong Venue. 
6 Rep. 14. Y. | . 
Although the Plaintiff, after Iſſue joined, and at 
the Aſſizes where he was to try his Cauſe, with- 
draw his Record of Miſi Prius, yet he may try the 
Cauſe at the next Aſſizes after, if he pleaſe ; for the 


New Trial in Mur- 
der, and wh + 


A Plaintiff” may try 
his Cauſe the next Aſli- 
zes after he hath 'with- 
drawn his Record. 


to try his Cauſe hac vice only; and if he do not try it at the next Aſſizes 
after, then the Defendant may (if he will) try it hy Proviſo; and if the 


Defendant do not then try it by Proviſo, the Plain- 

tift may then give new Notice of a Trial to the De- 

fendant, and try it at the next Aſſizes following. 
Vol. II. 9 D 


Trial by Proviſo. 


Note, 


_ — = — 
. — — — — A 
— — — - — * * — — 
— — - ' = —— — 
\ 2 * on. V's Ay - — — — — — — — 
— — — 3 — Ss * — * — = 3 — 
2 OE — — — — - _ 2 . 5 ; 
Son. — 2 5 7 = — —X — e = - = —— = 
_ —— 0 I — K AE” - Ns _—_ * 465%. 
* = — . - 2 q l "—” my wing = „ * þ 4 4 A L — 2 - — 
y 4 8 22 q » 4 q 8 N 4 A > * 1 * * 
. _ 4 —— Ka r n e * — Pa G — — 
iv . 13333 I 8 — * — —— mm - 
= - - _—_ — SS — = — — — — 2 = : 
N 4 5 — — nd _ * — — b 2 
2 t tf OT - — 0 * C 2 2 77 — 
N N 0 - © 
P 74 — — — — — — : n 


wow 
— ry _ — 
. 8 y — 1 PF 8 
— _ mn - [4 PR As * 4 
tw ts 
— 8 on — 


—ͤ—ñ—3—àZ—̃ —¼ —— —— — — ror 
ſe — 5 +4 - . 2 5 4 
— n 


— * 4 — 
* Te . m 
. 
Ce — * r% Pa irv 
—_— * om _—— ba 


746" Trial, and Pꝛoteedings to it. 
Sand no Day fox Note, It is not the Courſe of this Court to have A 
2 Trials at the Bar upon Saturday, becauſe thoſe Days 
are not appointed for Matters in Law; yet in the 
Caſe of Dikes againſt the Lady Lake, a Trial was permitted to be upon 
Saturday, becauſe the Jury was adjourned to that Day by the Court, 
and the Court was alſo informed, That the Trial would not be long, 
and ſo would hinder but little Buſineſs of the Day. _ 133 
The Court may judge In an Appeal of Maihem, the Court may judge B 
of Maihem by Inſpec of the Maihem by Inſpection of the Party, or put 
Tl it upon the Trial of a Jury. 8 H. 6. 15. | 
Se iſin in Kent tried Seiſin of Lands in Kent is tried in London, and 
in Lendon good after jt feem'd to the Court well enough after a Verdict, 
| ; by the Statute of 16 &@» 17 Car. 2. cap. 8. See 
EKRaym. 392. . | 
Where the Court wil This Court will grant an Habeas Corpus to trya D 
try a Felon at the Bar. Felon at the Bar, altho' the Felony was not com- 
mitted in the County of Middleſex, if there be not 
a r in the uſual Manner in the County where the Felony 
was committed; but it muſt be by a Jury of the County where the 
Fact was committed: Hill. 21 Car. B. R. This is done for the Expedi- 
tion of Juſtice in puniſhing Offenders. 

Covenant in ons Covenant brought in one County, and the Breach x; 
County, and Breach aſ- aſligned for not repairing a Houſe in another Coun- 
—_— 1 ty, and the Trial had in the firſt vom . this was 

a oubted to be a Miſtrial. See Raym. 85, 86. 


iſt rial aided b | is ai RK 8. 
4 ts „ is y A Yilfrial is aided by 16 & 17 Car. 2. cap. 8. E 


Where 2 Bond mut @Trfal of a Bond is to be where it is dated to be G 
be tried. made. Ibid. 430. 

Where Non-age. JNon-age may be tried where the Party was HN 

commorant, and not where the Writ was brought, 
if collateral to the Action. Vid. 458. 

Bond to pay Zloney A Debt upon a Bond conditioned to pay Money | 
at Berwick, tried at Bel. in Berwick, was tried at Belfort; and that in Caſes 
oof of Trials concerning Things ariſing in Berwick, the 

Uſe is, to ſuggeſt upon the Roll, that the King's 
Writ doth not run in Berwick, and pray a Venire may be of the next 
Vill to Berwick, which is Belfort; and upon this a Venire is directed 
to the Sheriffs of Northumberland, to make to come Twelve out of 
Belfort, to try this Iſſue by Niſi Prius; and this is a good Trial. Raym. 
173, 174. 

neg FAY done A Thing done in Wales ſhall, by Common Law, K 
in Wales ought to be be tried in the next County adjoining. Bid. 
tried. | 
2 0 . Alſo a Thing in Ireland was tried in the County L 
Fa dy Salop, which is alledged to be the next County 

to Ireland. Ibid. 


That 


Trial, and Pꝛoceedings to it. 747 Y 


A That a Trial by Conſent may be had in a foreign Trial may be by Con- 
County, where ſuch Conſent is entered upon Re- 4 an 
cord, otherwiſe not. Raym. 372. 1 
If the Iſſue be no Knight, it ſhall be tried by the Knight ot not, tried 
Country, and not by the King at Arms. Ihid. 379. by the Country. 
But in a quare impedit the Defendant pleads, That 
he was knighted puis le darrein continuance, and the Plaintiff denies it, 
and Iſſue thereupon, and tried per patriam. bid. | 

C A Trial in that Court where the Iflue tried was Trial in that Court 
not joined, is not a good Trial, unleſs it be in the . gon — =o {ang 
Caſe of an Iflue joined in Chancery, in the Petty- ?: © 
bag Side, and from thence ſent to be tried in this 
Court: Hill. 21 Car. B. R. For there was nothing 
before them to try, and ſo it was coram non Fudice. 

D Juſtices of Peace at the Quarter-Seſſions, do Quartet-Sefſions may 
oftentimes try petty Felonies committed in the f Petty Felonies. 
County where they are Juſtices: 1 22 Car. 
B. R. But they uſually leave greater Offences to be tried by the Juſtices 
of the Gaol-delivery at the Aſſizes, that ſuch Trials may be more ſo- 
lemn in the Eye of the Country. 3 

E That the Bounds of Vills are triable in Eccleſi- Bounds of Vills, 
aſtical Courts, of Pariſhes not. 1 Lev. 78. EI 

F Ik the Cauſe of Action in Covenant ariſes in Where a Cauſe of 
two Counties, where it ſhall be tried. See Eund. Action ariling in two 
114, and 252, 2 Lev. 122, 164 _ e 

G Ok Murther in Wales, in the next Engliſh County. Mutther in #ater. 
Ibid. 118. 

H Tranſitozy Matter ariſing in one County, cannot Tranſitory Matter in 


by Plea be brought into another County. Did. 149. == __ 


I Foreign Matter tried in the County where the Foteiga Matter in 


Action is brought by the new Statute. Ibid. 207 ite, —— As- 


K Pꝛzieſt or not Prieſt, how it ſhall be tried. 2 Lev. Prieſt or no Prieſt, 
2 50. | how tried; 
I. Trial directed by the Court of Exchequer to Exchequer direftsTri- 
| Cheſter and other Courts, in indifferent Counties, als to Ch, Ofc. 
Ibid. 33. | 
M It = Court do believe that the Jury have given If Verdi& be given 
their Verdict againſt the Evidence given unto them, And, Evidence, the 
they may order a new Trial to be in the Caſe, Tai. | 
upon Payment of Coſts. Mich. 22 Car. B. R. 
N There may be a good Trial in a Cauſe, although The Trial may be 
the Defendant's Plea be ill: Hil. 22 Car. B. R. good, tho' Defendant's 
For the Trial depends not upon the Plea, but upon *'* * 
the Iſſue joined; and if there be a good Iſſue joined, 
the Trial is good, whatever the Plea be. ä 


3 


748 PVrxtal, and Proetditigs to it. 
Alien Artificf?, Where Etat of an Iſſue alien Attificer,” or not Hall A. 
trick. be white the Writ was brought. 1 Saund. 8g. 
Trial directed to try Mhere after Demurrer to the Defendant's Plea, B 
the Truth of the Plea and Argument thereupon, a Trial was directed to 
ee ee try the Verity of the Plea. Mid. 353. Ae 
What Trials in Lox. (Uhat Trials in London ought to be by tlie Ju- C 
don by Jurors of the rors, of the four next Wards, by the Cuſtom thére. 
four —_ Mane 55 2 Sund. 252, &. a] 12111 W cite an 
„The King vi ary his, At Weſtminſter Hall the King may try is dwn D 
Cauſe ia u Court he Cauſe in what Court he pleaſeth:" Paſch. 25 Chr. 
3 B. R. This is by His bwn Prerogative; for all 
Courts of Juſtice are his Courts, and it is not reaſonable he ſhoufd be 
ſtreightened in his Choice where he will proceed, but have Liberty to 
ſue where he pleaſets. Matic} 12 i Sib" . oy 1 * 
e A local Matter generally is not to be tried in a E 
* 1 Foreign County, but in che County Where the Cauſe 
County where the Cauſe of A ron ariſeth: Paſch. 23 Car. B. R. For there 
of Action ariſetn. may the beſt Knowledge of tlie Matter be had; 
aal andit is alſo for the greater Eaſe of the People, and 
leſs Charge; yet ſometimes, and upon ſpecial Reaſon, the Matter is 
tried by a feigned Action out of the proper County. See before. 
One committed for Ik one be committed to the Gaol for one Felony, F 
one Felony may be tried yet the Juſtices may try him for another Felony, for 
for another. which he was not committed: Trin. 23 Car. B. R. 
By Bacon, Juſtice. See before, Title Felony. 
Decree in Chancery . A Decree in Chancery ſhall be tried by a Jury, (; 
ſhall be tried by a Jury. and not by itſelf, for it is not a Record, but is a 
175 | Decree recorded: Mich. 23 Car. B. R. And there 
| 6 is Difterence between a Record, and a Thing record- 
ed; for a Record is a. Judgment, or other Act done in a Court of Re- 
cord, .and recorded there ; but the Chancery, as it is a Court'of Equity, 
is not -a Court of Record, but an arbitrary Court, although it be a 
Court of Record, as, touching Things agitated in the Petty-Bag 


Office. 
Where a Verdict in the Huſtings in London was H 


Verdict in the Hu | 
zings ſet aſide, and new ſet aſide, and a new Trial, and contrary Verdict. 
Trial and contrary Ver- 1 Lev. 311. | 


dict. 


i 


One not ſerved with One that is not ſerved with Proceſs to give his I 
Proceſs 5 give Evi- Teſtimony at a Trial, my not be examined upon a 
amined on 2 Voire dne. Dire dire concerning any Matter which concerns the 

| Trial: Aich. 23 Car. B. R. For it is in a Manner 
to examine him as a Witneſs in the Cauſe, which 
2 ought not to be, becauſe he appears not as a Witneſs. 

Conſent of the Oun- The Conſent of the Owner of the Land to make K 

erof the Land to make one Ejector to try the Title of the Land, is good, 


an Ejector to try the , ; Eh 
Title: is good. : if it be not a Plot betwixt him and the Ejector to 


3 ouſt the Leflee of the Land of his Poſſeſſion: Ach. 
11 Car. B. R. For there can be no other Inconveniency in it. 


3 In 


A 


B 


C 


D 
E 


them, which Title is 


Trial, and P2oceedings to it. 749 

In a Trial for ſubtracting of Tithes, in an Action "OE" 
grounded upon the Statute of 2 Ed. 6. the Plaintiff proceed in 1 
ought firſt to begin with the Proof of the Value of ſubtracting of Tithes. 
the Tithes, before he proceeds to ſhew his Title to 

bis Inſtitution, Induction, and reading and ſub- 

ſeribing of the Articles, &. Mich. 24 Car. B. R. For he muſt prove 
there were Tithes, and of ſuch a Value taken away, which is the very 
Ground of the Action, before he can make any Title to them; for if 
there were no Subtra&ion, there is no Cauſe of Action. 

Jt is a Miſtrial for a Thing to be tried before a 
Judge, who hath Intereſt in the Thing in Queſtion; |, % the Judge has In- 
and the Requeſt or Conſent of the Parties concern- Queſtion, ” ay, "+ 
ed in the Trial will not help it: Mich. 24 Car. B. R. trial. 
For ſuch a Trial cannot be ſuppoſed to be indiffe- 
rent; for none ought to be Judge in his own Cauſe, or in any Cauſe 


whetein his own Intereſt is any ways —_—_— 

A Miſtrial is helped by the Statute of Jeofails, . Ma . .., 
but not a void Trial, to wit, where there is no Iſſue e crane = 
joined to be tried; but in ſuch Cafes there muſt be 2 void Trial. 

a Repleader, that the Matter in Queſtion may be 
put in Iſſue to be tried: Mich. 24 Car. B. R. See Title Jeofails and 


Replication. | | 
That an Indictment of High Treaſon may be _ Indictment of High 


; ana T | 
tried by Nif prius. Raym. 367. | 5 7 — 
A Tales de Circumſtantibus may be awarded in A Tale, may be a- 


Caſe of Treaſon, by the Statute of 4 & 5 Phil. & marded in Caſe of Trea- 
Ma. cap. 7. where the Queen is Party. Bid. =. ®5 P. © M. 


F Ik ata Trial the Court do ſee that one of the The Court may pur 


Parties is ſurprized, but not by any Fault or Laches off the Trial if either 


; f th ; 4 
of his own, but by ſome other Caſualty, they may vrifed. Parties be ſur 


in their Diſcretion put off the Trial to another Time, 

until the Party ſurpriſed may be better provided for his Trial: Din. 
1650. B. S. 3 Julii. For this is not to delay Juſtice, but to give 
Time that clearer Juſtice may be done, and that Suits may in more 
Probability be put to a Concluſion, which upon Surpriſal is ſeldom ſeen, 


G The Court of Chancery will not uſually ſtay a 


H 


Trial at Law by an Injunction after Iſſue joined, and Chancery will not 
the Parties are ready for the Trial, but they will 3 Tang n. 
grant an Injunction to ſtay Judgment after the Trial, : 
if there appear to be any Equity in the Cauſe; 
Paſch. 1652. B. S. | | 

By Glyn Chief Juſtice, Trin. 1656. If a Cauſe : A Caufe removed 
be removed out of an inferior Court to this Court, ON 8 
it ought to be tried the ſame Term it is removed, ſame Term. 
that the Party may not be delayed; for the Law 
doth not approve of dilatory Proceedings. 
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do 
7 
Jury impanelled to 
try an Iflue in one 
ounty, may try 2 
hing incident in ano- 
ther. 


Trial, and Pꝛoteedings to it. 
By Glyn Chief Juſtice : Trin. 1656. A Jury A 


impanelled to try an Iſſue in one County, may try a 
Thing that is incident to the Trial of that Iflue, 
though it be in another County; as if an Action of 
Debt be brought againſt an Heir, and he pleads 


Riens per deſcent, and Iſſue is joined upon it, the Jury may enquire of 
Aſſets in any County of England. 


City of Briſtol will 
not bring a Matter to 
be tried at Bar. 


Privilege to try the Title of Freeholds within the 


hath. 
All Trials ſhall be 


per Pais. 


Mag. Char, c. 29. 


Trials for Murder 
muſt be by a Jury of the 
proper County. 


Stroke in one Coun- 
ty, and Death in ano- 
ther, how to be tried, 


5 £6 Ed. 6. cap, 26. 


How in Caſe of Ac- 
ceſſories. 


How Peerage is to 
be tried. 


It was ſaid by Roll Chief Juſtice, That the City g 


of Briſtol will not bring a Matter to be tried here 
at the Bar, no more than the City of London will: 
1654. B. S. Becauſe it ſeems t 8 have the like 

ity, as London 


No Perſon ſhall be condemned without Trial by C 
the lawful Judgment of his Peers, or by the Law of 


the Land. Magna Charta. cap. 29. | 
All Trials for Murder mu 
where the Fact was committed. Cro. Car. 247. 


pl. 8. 


and the Death in another, an Indictment found 


by 
a Jury of the County where the Party died, ſhall 


be as effectual as if the Stroke or Poiſoning had 
been done in the ſame County where the Party 


{hall die. 


be in the County D 


But if the Stroke or Poiſoning be in one County, E 


Pow the Trial ſhall be of an Acceſſory in one F 


County, to a Felony in another. id. Sed, 4. 


Duke or not, Earl or not, Baron or not, ſhall G 


be tried by Record. 6 Rep. 53. 4. But a Wife, who 
is a Dutcheſs, Counteſs, or Baroneſs, by Marriage; 


Dutcheſs or not, Counteſs or not, Baroneſs or not, ſhall be tried per 


Pais. 


Where a Baroneſs by 
Marriage loſes her No- 
bility, and where not. 


How Dutcheſles , 
Counteſſes, and Bato- 
nefles ſhall be tried, 


23 D, 6. cap. 9. 


How it ſhall be where 
a Baroneſs marries a 
Commoner, | | 


None but the King's 
Courts at W|*:flminſter 
can write to the Biſhop 
0 certify. 


6 Rep. 53. a. 


Tf a Baroneſs by Marriage marries one under 
Nobility, ſhe hath loſt her Digpity ;+ but if ſhe be 
of noble Deſcent, ſhe always continues noble. 
6 Rep. 54. b. 

Where Dutcheſſes, Counteſſes, and Baroneſſes, 
are indicted of Treaſon or Felony, they ſhall be 
judged before ſuch Judges and Peers of the Realm, as 
Peers of the Realm ſhould be. See Co. 6 Rep. 52. b. 
If a Woman noble by Birth marries under the Degree 
of Nobility, yet ſhe ſhall be tried by her Peers ; 
but where ſhe is noble by Marriage, and marries a 
Commoner, there ſhe 2 4 it. 2 Inſt. 50. 

None but the King's Courts at Weſtminſter, or 
Juſtices of Gaol Delivery, can write to the Biſhop 
to certify Baſtardy, Loyalty of Marriage, or other 


Eccleſiaſtical Matters; and therefore no inferior 
F- ; | Lourt, 


7 


| Trial, and Peoteedings to it. 757 
Court, as London, York, &c. can do it: But in thoſe Caſes the Plea 
muſt. be removed into the Court of Common Pleas ; and that Court 
may write to the Biſhop, and upon the Biſhop's Anſwer, remand the 
Record. Co. Lit. 134- | | wh 

A The Judges may judicially take Notice of Al- 
manacks, and be informed by them. 1 Leon. Caſe 
328. And fo it was alſo adjudged in Cro, Eliz. 


Of Trials by Alma- 
nacks, ; 


227. pl. 12. 
B Ok all manner of Trials whatſoever. See 9 Rep. 6 Of all Trials whats 
from fol. 30. b. to 33. à. | l R 


C Clergy, how to be tried. See Title Clergy, 


Clergy, how. 
D Ita Nobleman be indicted for Murder, he ſhall be 


tried by his Peers; but if an Appeal be brought 
againſt him, which is the Suit of the Party, he ſhall 
not be tried by his Peers, but by an ordinary Jury 
of twelve Men. Ch. 2 Inſt. 49. 

E Dow Trials for Treaſon, both againſt Peers and 
Commoners, ſhall be. See the Statute at large. 
7W. 3. cap. 3. See alſo Title Counſel and Coun: 
ſelloz, See alſo 9 Rep. 30. b. to 33. 4. 

F All Trials in inferior Courts of Record muſt be 
tried before an Utter Barriſter, or his Deputy, who 
is an Utter Barriſter. Cro. Car. 79. pl. 6. 


G @Uhere there ought to be a Place alledged from 


whence the Venue ſhould come, and there is no Place 
alledged, but an Iflue is joined, and the Venire is 
de Corpore Comitatns, and a Trial is thereupon had: 
This 1s a good Trial, and there ought not to be a 
Repleader. For here is a good Pleading, and a good 
Iſſue joined, and well tried by a Jury : And a Re- 
pleader is to be only where the Pleading hath not 
brought the Iſſue in Queſtion which was to have 
been tried. Note, Now by the Statute 4 & 5 Anne, 
it is enacted, That the Venire for the Trial of an 
Iſſue in a Civil Cauſe, ſhall be awarded of the 
where the Iſſue is. 

H @here the Iſſue is upon Mon Conceſſit, or Non 
Dimiſit, of a Thing which paſſeth by Deed, the 
Trial ſhall be where the Grant or Demiſe is alledged: 
But where a Feoffment, or Leaſe is pleaded, the Iflue 
being Non Feoffavit, or Non Dimiſit, the Trial (be- 
cauſe of the Livery) ſhall be where the Land lies. 
Cro. Fac. 375. pl. I. 

When a tranſitory Action is laid in a Count 
where it did not ariſe, and the Defendant b Plead. 
ing brings it into the County where the 45 of 
Action did ariſe; yet it may be tried in the County 
where it was firſt laid, and not in the County where 


Where a Peer ſhall 
be tried by his Peers, 
and where by a Jury. 


How Trials for Trea- 
ſon ſhall be both a> 
gainſt Peers and Com- 
moners. 


7 M. 3. cap, 3. 


All Trials in infe- 
rior Courts muſt be 
before an Utter Bar- 
riſter at leaſt. 


Formerly, if there 
was no Venue laid, from 
whence the Jury was to 
come, a Trial by a Ju- 
ry de Corpore Comitatus, 
was good. 


3 a Repleader to 


4 & 5 Anne. 


Body of the Co inty 


Where the Trial is 
to be when the Iſſue is 
Non Dimifit, or Non Con- 
ce ſſit. 


And where when it 
is upon Non Feoffavit. 


No judgment ſhall 
be ſta J after a Ver- 
dict, ſo that the Cauſe 
be tried by a Jury of 
the propet County, 


the 


755 Trial, and Pꝛoteedings to it. 


16 4 17 Car. 2. 
cap. 8. 


is no right Venue, 


the Defendant hath brought it by Pleading; and it 
ſhall be good after a Verdict, by Statute 16 & 17 
Car. 2. cap. 8. Sect. 1. which . That after a 
Verdict no Judgment ſhall be ſtayed, for that there 


ſo as the Cauſe be tried by a Jury of the proper 
County, or Place where the Action is laid; but the 


efendant may, 


if he think fit, move, That there may be a Yenire to try it where it 
is brought by Pleading, and the Court doth uſually grant it. 


A Bond dated at 
Paris in France, where 
triable. 


Action on à Bond 
made in Wales, &c. 
cannot be tried here. 


A Bond bearing Date at Paris in France, is not A 
triable here. Lutw. 950. | 

An Action brought upon a Bond alledged to be B 
made in Wales, Ireland, Normandy, &c. cannot be 
tried here: But a Plea in Bar to an Action brought, 
ariſing there, hath been queſtioned, Whether it 


ſhould not be tried where the Action is brought? And in ſuch a Caſe, 
if the Plea in Bar ariſes wholly out of the Realm of England, the better 
Opinion is, That ſuch Plea wants a Trial. Yaugh. 413. See Dowdale's 


Caſe. 6 Rep. 


Where Things done 
beyond Sea may be 
tried here, and where 
not. 


A Treſpaſs at Fort 
St. George, in partibus 
Tranſmarinis, is repug- 
nant, 


Where Trials 1n the 
King's Dominions be- 
yond Sea ſhall be. 


Where Dominions, 
2 Oc. are to be 
tried. 


How Piracies and 
Robberies upon the 
Sea ſhall be tried, and 
where. 


27 H. 8. cap, 4. 


There as well the Contract as the Performance is C 
totally done, or to be done, beyond Sea, there iv 
cannot be tried by our Law ; but where a Promiſe 
is made here to do a Thing beyond Sea, it may be 
tried here, 6 Rep. 47. b. 48. a. | | 

A Treſpaſs ſuppoſed to be committed at Fort D 
St. George, in partibus Tranſmarinis, Viz. apud 
London, &c. is repugnant and abſurd, Lutw. 
950. | 

An Iſſue ariſing out of the Juriſdiction of the E 
Court, although it ariſes within the Dominion of 
England out of the Realm, ſhall not be tried in 
England. Vaugh. 404. 

Where Dominions, Leagues and Truces are to 
tried. Ibid. 288. 


All. Offences done at Sea, or in any other Place G 
where the Admiral pretends to have Juriſdiction, 
{hall be inquired, tried, and determined in ſuch Shire 
as the King by his Commiſſion ſhall direct, and in 
like Form as if the Offences had been done upon the 


Land; which Commiſſion ſhall be under the Great Seal, directed to 
the Lord Admiral, his Lieutenant, Deputy or Deputies, and three or 
four other ſubſtantial Perſons to be named by the Lord Chancellor, 
to hear and determine ſuch Offences after the Courſe of the Common 
Law, uſed for Felonies committed within this Realm. Sect. 1. 

1 


The 


A. The. Commiſſioners, or three of them, have 


1875 to inquire by the Oaths of twelve awful 
E 


in ſuch Manner as if the Offences were done 
at Land; and lhall be proceeded againſt by Ind ict- 
ment, and be tried by twelve Men of the Shire, 
appointed by ſuch Commiſſion ; and if convicted 
{hall ſuffer Death, Loſs of Lands and Goods, as 
if they had been convicted of Felony or Murder 


4 . . 733 
To inquire by the 
Outh of 3 Jury: | | 
19 be indifted "art 
tried by twelve Men of 
the Shire: If convict- 
1 ales Death with- 
out Clergy; and forfeir 
Lands and Goods. Ha 


done at Land. Sect 2. and ſhall. not have the Benefit of their Clergy. 


B.: An Treaſons Felonies, Robher ies, Murders and 
Conſpiracies to be committed in or upon the Sea, 
or in any other Place, where the Admirals have or 
pretend Juriſdiction, ſhall be inquired, tried, Heard, 
and determined, as herein is next before ſet. forth. 
C Patried of not married, or lawfully or not law- 
fully married, in Perſonal Actions, ſhalf be tried by 

2 a Jury. I Lev. 41. Fs at RR a 
It is a Maxim, Quod ibi ſemper debet fieri triatio, 
25 1 has meliorem habere poſſunt notitiam. 7 

t. D. :- 880 

E there one Matter in one County is dependant 
upon the Matter in another, the Plaintiff may chuſe 
to bring his Action in which. County he pleaſes. 


to be, from 5 I. to fol. 4. 6. | 

F atter thall be tried in the County where it 

' ariſes, and not where the Action is laid; and this b 
the new Statute of Jeofails. 16 & 17 Car. 2. 705. C. 
1 Leu. 107. 1 5 

G Iſſue was joined upon a Feoffment of Lands in 

Oxon, tried in London, where the Action was laid, 
and good, by the Statute of 16 & 17 Car 2. cap. 8. 
Thid. 178. | 

H Debt in London for Rent for Lands in Eſſex, 
upon quoad part. nil debet 1 & quoad reſid. 
Entry and Expulſion, and tried in London, and 
moved, That this was local: But per Curiam, It 
being tried where the Action is brought, it is cured 
by the Statute of 16 & 17 Car. 2. cap. 8. I Lev. 
394. See Title Jeofatls, wy 

I A voluntary Affidavit made before a Maſter of 
Chancery, is not to be given in Evidence at a Trial 
at Law; for a Maſter of the Chancery has no Au- 
thority to adminiſter ſuch an Oath : And therefore 
if he Party did ſwear falſly, it is no Perjury, nor 
can 


ſuch Oaths are not to be given in * 
9 


Vol. II. 


How Treaſons, Mur- 
ders, Oc. committed at 
Sea ſhall be tried. 
28 9. 8. cap. 15. 


Married or not, is 
triable by a Jury, * 


A Maxim where Tri- 
als ought to be. 


4 


Where Matter is in 
two Counties, the Trial 
may be in either. 


7 Rep. 7. b. See much good Matter where Trials are 


Matter muſt be tried 
in the County where it 
ariſes, not where the 
Action is laid. 

1617 Car, 2. cap. 8. 


Iſſue upon a Feoff- 
ment of Lands in Oxon, 
tried in London, good. 


Debt in London for 
Rent for Lands in E Hex, 
tried in London, upon 
Entry and Expulſon, 
and held good. 


16 & 17 Car. 2. cap, 8. 


A voluntary Affida- 
vit before a Maſter in 
Chancery, is not to be 
given in Evidence upon 
à Trial at Bar. 


e be indicted for it, becauſe it is coram non Fudice, and therefore 


It 


„ 


954, 2 
REPS 


filed, "the Þ aintiff 75 


ELLE 


— cn 
42, Kt 
e Din 


fied. * 


Where it is well di- 
rected, and where not. 
How the Certificate 


t be. 
When ue Kall 
be tried by Inſpection. - 


And when by the 
Country. 
* Trial at Bar. 


| Of a Cauſe in London. 


To whom gramed. 


Where of Common 
Right. 


Fhe King i Party. 
New Cake 

Whea granted. 
The like. 

The like, 


The like. 
The like. 


ke like. 
Tndictment. 
Jury miſ. directed. 


Small Damages. 


eatlon 16 de fert. 75 


: be. fried by Inſp 


 Omillion of the Party. 


Notice after a Defence made. 


20 | 4 * wy | gl i 
4 Vaflire be ft filed, the Pilittterr may t 
A 535 19 75 10 try. e Caufe TS 


fuer and by fo ther Jury. Zahn, B. 5 
An ikke tertiied” by pan Oni B 


mnt; ax, is Bine, for it otigh 5 


by * none hut the p. who can 100 by 
6 


A Eertifitate ber is Matfis Exc lea filiis, or + 
to the Court, is good à but Univerſis Clericis 0 E. 
teratis, Gt. where the Court is excluded, it is 
nau ht, 8. ep 68. 5. See Title Abat gtement. 

pon a Writ of Error to reverſe à Fine for a Nom D 
ige, or an. Audits rt 1 Notiage, the Age ſhall 
ction. fol: 38, to 335 
Where. an Infant ap [rg e tt i Er- E 
ror, and ſhall be ried y the Conntry. Ih. 

When a Trial at Nor is to be moved for. Sull, F 


49. 
A Catiſe cannot be tried at Bar Where the Aﬀioh G 
is laid in London, by Reaſon of their Charter. Vid. 
644- 
A Trial at Bar is. not denied to the Officers of H 
the Court, or Barriſters. Ihid. 651. | 
And in any Cauſe of Value or Difficulty, a Trial I 
at Bar may be had of Common Right. Ibid. 648. 
Aldo pere the King i is Party, a Trial at Bar may K 
be the Iaſt Paper-Day in Term. Did. 625. 
 AnewTraal after Trial at Bar refuſed in Ei ject- L 
ment; becauſe not concluſive. 1bid. 648. vid. 356. 
A new Trial is rarely granted in hard Actions. M 
Bid. 644, 648. 
As in Caſe for negligent keeping Fire : Actions N 
for Words, Goc. Ibid. 653. 
No new Trial againſt the Equity of the Cauſe. O 
Ibid. 644, 646. 
No2 for Abſence of Counſel. Bid. 645. P 
Nor for Defect of Preparation. Ibid. 653. or any O 
79) 273, 647. 
Noz for a Miſtake in Point. of Law, or Want of R 
Ibid. 646. 
 Indiffment for a Libel, Defendant acquitted, 8 
no new Trial. Bid. 
Pet a new Trial may be where the Judge of T 
Ni % Prius miſ-direAs the Jury. Did. 649. 
No new Trial or Writ of Inquiry will be grant- U 
ed for too ſmall Damages, unleſs there is ſome 
Trick, G. Ibid. 647. 


3 A new 


: 9 9 TX OT WY EIT WT ITT" 


rink end toobtpüningg 10 . 755 
A Ar new Trib] 'ofbr ekveſfive- Dammgerp Handl Pthe 3 
ae Damages being given a third Triab ide nied. e d e. 
Salk. 649 312 8 
B »ig as 57 'Fral; becatiſe the Bogemat Had Aitläred Iuxx, partial. 
the Plaintiff ſuould ne ver have u Verdid. hid. 62.5. 
C Jury after gone from the Bar fent for an Ac of Evidence ſent for by 
Common Councif given in en Ke che Jure 
Trial was dehied. l.. Wünn 
D in Treſpaſe fot cutti. Thee + Verdicd fot Diet tor ating 


57 againſt Bvidenbe z yet becauſe. deren we 7 7 10 
tiff had Benefit by the Cutting, a new Trial was. n. 
denied. Bid. A7. l err 7055 r 
E And Note, no new Trial can be in 0 Inferior Inferior Court. 
2 Con. Lid. 301 Lo og n fate +0 Of 7 „ BY 
F amy M rA new Toit at a Motion When not granted. 
in Arceſt © 5 — i ber | 
N a e has lain at Iſſue four Tebntz⸗ ire Notice of Trial. 


multi be à full Terms Notice of Trial! 1464 550 
H And fee a Verdict ſet aſide for want of ſuch. No- Notice. 
tice, and that Rule explzim di id. 64.5 UU. 727 
H. Hulng obt a Vehire Fattits teſted the laſb Day of What in not; a, ca, Perg. 
the Term, is not a Proceeding within Term. à8 to — Ay ß — 
Notice of Trial. 157. ni Dir wo ls ot: PETIT 
Two Days Notire is to. he wen aftet Ne Reco: Ne Recipiatur. 
piatur at Simipgs? Ge hid. b unit? IL 2321617 
L A Trial is not to be rate ff 1 that 2 Suit is When Trial not to 
1 g in -— Spiritual Court for the ſirns Matter. be y o......... 
Lid. 646, 6 = 
M It the vcncipalCadſs bs 'withiti the 1 Artikton, Foilidh Lass 
and an Iſſue ariſes which depends on Foteign Laws, 
it may be tried in the next County; 5 and: this. Foreign Laws may be 
given in Evidence. Jhid. 661. | 
N Ind how a Foreign Matter is to be 144 m the Foreign Matter. 
next adjacent County here. See hide. 50 2 25 
O In what Gaſes the Defendant may ea rry down a By Froviſo's. 
Cauſe to be tried by Proviſ. Did: 65 2. 
P Trial by Prorilg cannot be in the Caſe of the 2 the Caſe of tho. 
Crown, nor at Nif Privs, unleſs by Warrant from — 
> the Attorney General. IBN, + 
Q TUWhen any IndiAment is removed into B. R. the Indictment. 
Defendant x er carry it down to Trial without 
Leave of the Court. id. 653. N 
R And on ſuch Removal by the Proſeeutor, if the Removal by the Pro- 
Defendant comes in by Proceſs, he {hall give Se- ſecutor. 
curity to try it. Vid. 652. 
S A Tempozal Matter incident in a Cauſe in the Temporal Matter how 
Spiritual Court, muſt be tried by the Rules of the 2 
Common Law. Lid. 547. 
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"56 -Eeial,7atwb:Ppoteeings to lt. 
„ | AJudgment.whs-letiabde, tho'ſtrictly Regular, A 
s erits to be tried. © in Ab to try the Merits of the. Caule, elk 
51 "7 Me. 
Bill of Exception. Bills of — — be tina Ac the B 
Trialz und Te, The Nature theveoks! | 1bid.''288; 
5174 289. I 10; 27 T6 Sf} iet ' 14.14 830 VI 9 
The. Fenue in Aftions of Conſhimacy brought in C 
Middleſex, and founded. upon àn Indictment in 
Middleſex,--alter'd by the Court, by Reaſon of the Power and Intereſt 
of the Plaintiff in Middleſex, * ordered to be tried in —— 
County. Skinner 43, 44. 


New Trial. Mag e a new Trial ſhall not be rand. 3 Salk D 


Venue alter'd.' 


| 


. 
% = 


FER 434 


Evidence as to one Jy Treſpaſs againſt three, the Plaintiff tad E E 


DONA Verdict, but it was againſt, Evidence as to one. of 
them, yet no new Trial could be had. hid. 362. 
Inferior Court. The Judge of an inferior Court cannot grant a E 
new Triad, after a Scire Facias n the — 
Ibid. 363. 1 
New Trial. Mhere a new Trial was aan; Curtb. * 4 8 
After a Trial at Bar. IAhere it was not granted after a Trial at Bar. H 
Sap .** Carth. 507; 
Electment.. On a Leaſe ſeal'd in Ejcfment, no Judgment I 


| can be without a Trial. Comber. 13. 
Matter triable by Il. Nothing triable by Iſſue is to be directed by the K 


ue. Court to be tried by Reference. 16:4. 8. 
Reference, or Kd _ Where Trial is to be by Reference, or an Auditæ L. 
Querela. Quærela. Did. 14. 


Where Trial is by Medietas Lingue, a Special M 
jury muſt be returned. Bid. 20. 
Coſts. Ca.oſlls allowed * = going to Trial in Eject- N 


ment. hid. 102, 
A Rule to ſta y Arial till Coſts paid. Lid. 106. O 


Medietas Lingua. 


In what County. Bonds and Deeds executed in one County tried P 
in another. Vide Comber. 30. 75, 84, 115. 
Verire. On a Trial at Bar, the Attorney committed for Q 
not bringing in the Venire. Ibid. 30g. 
Exceſſive Damages. Mo new Trial or new Writ 7 Inquiry for ex- R 
ceſlive Damages. Ibid. 17, 170. vid. 357. contra. 
New Trials. In what Caſes new Trials have been granted. 8 
Ibid, 18, 75. 
O! deny'd. Ibid. 14, 17, 84, 106. T 
Notice. : of Notice of Trial. Bid. 65. U 
Miſ-trial. Ok Miſ-trial. Bid. 75, 84, 1 15. X 


A new Trial is never granted in another Term Y 
after ſigning the 1 Mod. Caſes in Law 
and Equity 269. 


© In 


New Trial. 


Trial by Pzoviſo. 


A Tn Trover for a Horſe, if the Inn-keeper ſeize 
it for ſeveral Nights, *tis Evidence of Converſion. 

Mod. Caſes in Law and Equity 172. 

B Tho' he may detain a Horſe for one Night's 
Meat, yet he can't ſell it and pay himſelf, if he 

does tis a Converſion. Ibid. 173. 

C Jn Trover for a Ring mov'd to bring it into 
Court, deny'd; but Leave was granted to amend 

the Declaration. Bid. 176. 


D Jn Trover for an Annuity Ticket, the Plaintiff 
was nonſuit. Bid. 44 

A Motion for a new Trial, becauſe the Jury 
found a General Verdict by the Judge's Direction, 
and that he refuſed to ſign a Bill of Exceptions; 
but denied, becauſe not made before the Judgment 
ſigned; aliter, the Court would have granted it. 
Ibid. 220. 

On an Inditment for Smuggling, ec. the Trial 
is to be within two Terms after Commitment, 
Ibid. 5. 5 

On an Affidavit of the Indiſpoſition of a Witneſs, 
the eſtreating a Recognizance to try an Indictment 


was ſtayed on paying Coſts, and entring into a 
new Rule. Vid. 26 8. . 
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Converſion. 
In an Inn-keeper. 
For a Ring. 
Foran Annuity Ticket, 
Motion to be made 
before Judgment fign'd. 


Indictment 


Recognizance teſpi- 
ted. 


Damages. 
See Iſlue. 
Trial. 


F the Plaintiff deſiſts pꝛoſecuting of his Ac- 
tion, and doth not bzing it to Trial, then 
the Defendant may, after a Default, give 
him Notice of Trial by Pꝛoviſo, and ſue 

out a Venire fo2 that Purpoſe, 


Vol. IL "TH 


Trial by Moviſo. 


Trial by Ptoviſo, 
what, 
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Trouer and Converſion. 
In Trials by Provifo, (Hhere a Trial is had by Provifo, the Plaintiff A 
= Plaintiff may be may be called to challenge * Jury, if he thinks 
ed to challenge the ; 
Tury. fit, before the Jury be ſworn. Trin. 22 Car. B. R. 
For the Plaintiff is as it were in the Place of the 
Defendant, becauſe the Cauſe is brought to Trial 
by the Defendant, | 
When it may be al. UCUhere the Iſſue is entered, there, after Default B 
ter the Iſſue is entered. made by the Plaintiff, the Defendant muſt the next 
Term give a Rule to try it by Proviſo, and he ma 
then make up the Record and 1 bob, and ſuch Trial is ſaid to be a 
Trial by Proviſo, becauſe in the Writ of Diſtringas Furatorum, there 
is inſerted this Clauſe : Proviſo ſemper quod ſi duo brevia tibi venerint, 


unum tantum eorimdem exequaris & retornes. 


Trover and Converſion, 


Converlion. WMoꝛds. 


)Conve and Feme. feeds 
See 
Pleading. 


Trover, what. 


Nover is an Action which a Man hath a- C 
| gainſt another, who having found any 
of his Goods, refuſes to deliver them 
to him upon Demand; oz elſe, if an- 
other Man hath in his Poſſeſſion my Soods, by Delivery to him, 
o2 otherwiſe, and he ſells oꝛ makes Uſe of them without my Con- 
ſent, this is a Converſion, koz which an Aﬀion of Trover lies: 
So alſo, although he doth not actually convert them, but doth not 
deliver them to me upon Demand, Trover lies. 


Trover in one Coun- @QF{{here the Trover of Goods is in one County, D 
ty, and Converſion in and the Converſion is in another County, the Action 
tion may be laid. brouglit for theſe Goods may be laid in the County, 
where the Converſion was, or in any other County 
2 it be brought againſt an Officer within the Statute of IL 75 
or then it muſt be in the proper County) it being only a tranſitory 
Action, and neither the Place of the Trover nor Converſion traverſa- 

ble: Paſch. 23 Car. B. R. This Action is called an Action of Trover 


and 
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Trober aud Converſion. - 759 
and Converſion, and not a Trover only; and the Action is brought, as 
well for the Defendant's converting of the Goods to his own Uſe, as 
for the finding and detaining of them. | 
A Two Cauſes of Action for Trover and Converſion Two Cauſes of Ac- 
cannot be joined in one Action: Thin. 23 Car. B. R. don Ticuer be joined in 
Becauſe the Cauſes of Action are for ſeveral Trovers 
and Converſions at feveral Times and Places. 

B An Action of 'Trover and Converſion may be It lies for Good. 
brought for Goods, although the Goods for which es apy to rs 9 1 
the Action is brought, do come into the Poſſeſſion the Aion brought. 

of the Plaintiff that brings the Action before the 
Action brought: Paſch. 1651. B. S. 22 Apr. For the coming of the 
Goods into his Poſſeſſion before the bringing of the Action for them, 
doth not purge the Wrong, or make Satisfaction for that which was 
done to the Plaintiff, by the finding and detaining the Goods; and ſo 
he hath ſtill Cauſe of Action, although his Damages may not be very 
great, in regard he hath his Goods again. 

C In an Action of Trover, where you cannot prove What muſt be proved 
an actual Converſion, you muſt prove a Demand 8 8 na 
made, before the Action brought, of the Thing for ved. | 

which the Action is brought, and that the Thing 

demanded, was not then delivered: For although an actual Converſion 
cannot be proved, yet a Demand, and refufing to deliver the Goods 
demanded, is a ſufficient Evidence of a Converſion. - 

D Mhere an Action of Trover doth conſiſt of a A Copy ought to be 
great many ſeveral Particulars of Goods, the At- taken of the Varticu'ars 
torney, or ſome other Perſon, ought to take a Copy of the Declaration. 
of the Particulars out of the Declaration, and at 

the Trial of the Cauſe to ſwear the ſame to be a 
true Copy, and then the ſame muſt be delivered to the Witneſs, who 
is to prove the Property in the Plaintiff, and the Value of them. 

E Either an Action of Trover, or an Action of Either Trover or De- 
Detinue, at the Plaintiff's Election, may be brought tinue may be brought 
for Goods detained : For it is but Juſtice that the for Goods detained. 
Party ſhould have his Goods detained in Specie if 

they may be had, or elſe Damages to the Value of 

them, for the Detaining and Converſion of them. 

F So may Treſpaſs or Trover for the ſame Thing. So may Treſpaſs or 
Cro. Fac. 50. pl. 21. | oy. 

G MMhere there is a framed Word to ſhew the In- A framed Word 1n 2 
tent of the Parties, it is good in a Declaration in Declaration in rover, 
Trover, — it be not a proper Latin Word. 80. 

Cro. Face. 307. pl. 4. | 

H *. alſo . it is ſaid Pretii in the Declaration, Peri, or ad valentiam, 
whereas as it was moved it ſhould have been ad va- ls 8994 both Ways. 
lentiam, yet _ good both Ways. Cro. Fac. 307, 

148. Dyer 121. & 
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covered. 


teceiving of Goods. 


claration. 


fu mpfit. 


What is a good Plea 
in Trover. 


1583. 


Sale in a Market 
Overt is not pleadable. 


Defendant entitles 
himſelf for Tithes, 1s 
naught; it ſhould be 
the General Iſſue. 


A Sheriff may bring 
Trover for Goods taken 
out of his Cutitody. 


What will maintain 
Tx\paſs, and what Tro- 
ver. 


Trover before Mar- 


riage, and Converſion 
after. 


Trover againſt Baron 
and Feme for the Con- 
verſion of the Feme, 
they both plead Not 
guilty, where it ſhould 

only un cul. for the 
Feme. 


Where the Converſion 
is in the Time of the 
Inteſtate, he ſhall pay 
Coſts. 


How to be ſafe in 


Trover and Treſpaſs 
will not lie in one De- 


Not Trover and A/ 


* 


Trover and Converſion, 
Trover is an Action Nn Action of Trover and Converſion is an Action A 


of the Caſe, wherein 
only Damages are re- 


on the Caſe, and brought only to recover Damages. 


Jf I deliver Goods to A. generally, to be kept B 
by him, and they are ſtolen, yet he is chargeable 
for them: But if he take them to keep as his 
own, there he ſhall not be chargeable if ſtolen. 
4 Rep. 83. b. 

Trover and Treſpaſs cannot be brought in one C 
Declaration: Note, The Allegation of the Conver- 
ſion of the Goods in Treſpaſs, is but for Aggrava- 
tion of Damages, and good. Lit w. 1526. Neither 
will Trover and Aſſumpſit lie in one Declaration. 

2 Lev. 101. 3 Lev. 99. | | | 

Jt is no good Plea in Trover to ſay, That the D 
Plaintiff acquitted him in Conſideration of a Pro- 
mile to pay him twenty Shillings; for that is only 


giving of one Action in lieu of another: But if the twenty Shillings 
had been paid before the Action brought, it had been good. Lutw. 


A Sale in a Market Overt, where he juſtifies E 
the Converſion is no Plea; becauſe it amounts to 
but the General Iſſue. Cro. Fac. 165. pl. 3. 

Trover for Corn, the Defendant entitles himſelf F 
thereto as Tithes ſevered; this amounts but to a 
Not guilty, and naught ; being ſhewn for Cauſe. 
Cro. Car. 157. pl. 6. 

Trover lies by a Sheriff for Goods by him taken G 
in Execution, and afterwards taken from him. 

1 Lev. 282. 2 Saund. 47. 

Poſſeſſion without Property is enough to main- H 
tain Treſpaſs, but not Trover; becauſe Trover is 
grounded upon the Right, and there muſt be a Pro- 
perty in the Plaintiff, 1 Mod. 30. 

Trover before Marriage, and a Converſion after, I 
and the Huſband and Wite join, and good. 2 Lev. 
107. | 

Trover againſt Baron and Feme, ſuppoſing the K 
Trover by both during the Coverture, and the Con- 
verſion by the Feme, they both plead Not guiny 3 
whereas it ſhould be only, that the Feme is Not 
guilty, and held to be naught, and a Repleader 
ordered. Cro. Eliz. 883. pl. 17. 

Trover for Converſion of the Inteſtate's Goods, L 
in the Time of the Plaintiff : And upon a Verdict 
adjudged, That the Converſion being in his own 
Time, was as his own proper Action, and ſhall pay 


Coſts. Cro. Car. 219. pl. 3. For he might have brought the Action in 


his own Name. 1 Vent. 92, Latch. 263. 


2 


Trover 


_ © = 


A 


B 


D 


E 


F 


G 


H 


1 


K 


L 


fuit ut de bonis propriis, the Court will intend them 


” 


Trover and Converſion. 781 
Trover pro trecent. uvarum, Anglice Currans, 1 529 ee uτu 
without the Word ponderibus, held good. 1 Keb. on 


523. | 

Trover pro mille menſuris, Anglice Gallons, of Pro mile menſuric vini, 
Rheniſh Wine, is naught. 1 Keb. 516. pl. 1c0. naught. 

Trover for Goods, G aliis Utenſiliis; and after Trover for Goods, & 
a Verdict, Judgment was ſtayed for the Incertainty % Urenfli. 
of aliis Utenſiliis, and quot quanta & qualia they 
are. 3 Lev. 18. 

Trover for Bottles, and ſays not how many: Trover for Bottles, 


Et de Parcella lintea, held naught. 2 Lev. 176. anus not how many, 


De quadam Parcella fili, held good in this Action, F 

where Damages only are to be recovered, and not Linea. 

— Thing itſelf, as in Replevin or Detinue. 1 Lev. fi held 4s i * 
03. | 

Where there is a proper Latin Word for the Where there is a pro- 

Thing for which Trover is brought, if it be not Pff,056% 17 mull be 

uſed, the Declaration is naught. 2 Lev. 177. 

Trover pro uno Gallo Fæni, Anglice a Cock of Trover Pro Gallo Fæni. 
Hay, held good, after a Verdict. Tempore Chief 
Juſtice Pemberton. See Title Moꝛds. 

Trover for Goods, and ſets forth what they Trever for Goods, 
were, Cum aliis implementis; and of another Par- aan 8 
cel, cum aliis neceſſariis, naught for Uncertainty. ds Damages. 
Co. Eliz. 817. pl. 7. Cro. Fac. 129. 

Trover pro decem capſis & ciſtis, and ſays not Trover pro decem cap- 
how many of the one, and how many of the other, „. & «fs, is naught. 
is naught, if capſis and ciſtis are ſeveral Things. 

Cro. Eliz. 818. pl. 12. Cro. Fac. 129. 

Trover for a Portal, and ſeveral other Things Trover for Things 
which ſeemed to be fixed; but ſaying poſſeſſionatus 2 1 7 1 
to be ſevered, unleſs the contrary be ſhewn by the 
Defendant. Cro. Fac. 129. 5 

Trobver de uno riſco, Anglice 2 Trunk full of Trover de uno ri ſeo, 
Linnen, ad valenciam twenty Pounds, &. de una gn feld good af. 
pixide, Anglice a Box full of Bands, Cuffs, and ter Verdict. - 
Shirts, ad valenciam ten Pounds, and divers other 
Things : Verdi& for the Plaintiff, and intire Damages. But by three 
Judges againſt one, it was adjudged, That the Damages ſhall be intend- 
ed to be given for the Trunk only. Cro. Fac. 664. pl. 18. 665. And 
after Error this Judgment was affirmed, | 

In Trover and Converſion, if ſome of the Word whe ſome of the 
ſignify nothing, yet it is good after a Verdict; be- . rags oor Gare + 
cauſe the Law will preſume that no Damages were dia. | 
given for thoſe Words which ſignified nothing. See 
Rolls Abr. 577. pl. 5. If there be no proper Word to expreſs the Thing 
for which the Action is brought, and the Thing is ſo deſcribed, that the 
Jury my know what is meant thereby, it is well enough. Style 136. 
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162 Trover and Converſion. 

Trover for a Ship, Trover for a Ship, & apparat. Armament, Sub- A 

—_—_ good pediment. & WIE nt} &= held good after a 

| Verdict, although the Particulars were not ſet forth 

in the Declaration; becauſe it is ſuppoſed that the 

Particulars were given in Evidence to the Jury, and that they gave 
their Verdi& for no more than there was proved. Fac. 2. B. R. 


May declate gene- An Trover, the Plaintiff may declare upon a de- B 


rally. venerunt ad manus, generally. 1 Bulſt. 313. 
8 Oz ſpecially, per inventionem devenerunt, though C 
* the * * came to the Goods by the Delivery 


of the Plaintiff, id. 


Ad valenciam left out In a Declaration in Trover there was no ad ba- D 
wt 1 8 ture lenciam, and yet held good; for the ad valenciam 
after a Verdi. in the Declaration is not Matter of Subſtance, and 

after Verdict it is aided by the Statute. Cro. Fac. 
653. pl. 2. 654. 

Lies for Money out Trover lies for Money, though not in a Bag, E 

or Ss becauſe the Thing itſelf is not to be recovered, but 

only Damages for it. Danv. 20. Letter K. But ſee 
the Book, and Ouære, Whether not in quadam Baga exiſtente. See Cro, 
Car. 89. pl. 11. That it well lies, without ſaying in a Bag; and that 
by all the Judges upon a Writ of Error. 

8 ey won Trover for a Bond wherein A. and B. were F 
how to be brought. 7 obliged to the Plaintiff in ſixty Pounds, ſealed with 

| the Seal of 4. and B. wut de ſcripto obligatorio ſus 
proprio, and demurred to, becauſe the Date is not mentioned; nor 
that it was delivered as their Deed. Curia. He needs not ſhew the 
Date, becauſe it is loſt, and the Defendant hath eſloined it. - arr 


683. And alſo he ſays, ſcriptum obligatorium, which ſhews the Deli- 


very of it. See Cro. Car. 262. pl. 8. 


F „ Pieces of Trover pro viginti peciis froe parcellis ligni, held G 
Tm 3 good. So for twenty Trees, ſhall not be intended 


For twenty Trees. f "oy 
eee be growing. So for a Parcel of Cloth; but not 


For a Parcel of Wares, for 4 Parcel of Wares; for that is uncertain, 1 Keb. 


508. 
Lies for a Greyhound It lies for a Spaniel Dog, or a Greyhound; for H 
or Spaniel. he is reclaimed, Cro. Fac. 463. Hob. 283. 


Although there be a If a Man takes my Horſe, and rides him, and 1 
8 che Uſe, afterwards delivers him to me, Trover lies againſt 
n. whim; for this is a Converſion, and the Redelive 

is no Bar to the Action, but ſhall be only in Miti- 
gation of Damages, Danv. 21. Letter L. 

What amounts toa A Man finds my Goods, (knowing them to be K 
Converſion in Law. mine) and refuſes to deliver them to me upon De- 
mand: This is a Converſion in Law, for the Denial 
makes him a Treſpaſſer ab initio. Ibid. 

2 


The 


Trover and Converſion. 


A The Plaintiff may chuſe to have his Action a- 


gainſt the firſt Finder, or againſt any other who 


gets the Goods after by Sale, Gift, or Trover. 


I Leon. 183. Caſe 267. 


B A Man puts out Cattle to Paſture at twelve 


Pence per Week, he then ſells them to the Plain- 
tiff, the Plaintiff demands them, but he refuſed to 
let them go till paid for; Trover well lies, and 
the Defendant's Remedy muſt be by Action for his 
Money, and he cannot detain them for the Mo- 
ney; as in the Caſe of an Inn-keeper, or a Tay- 
lor. Cro.Car. 271. pl. 6. | 


C Trover for an Horſe, the Defendant pleads the 


General Cuſtom of England for keeping of him if 
he eats out his Head, and ſets forth the Cuſtom 
particularly: Upon a Demurrer adjudged for the 
Plaintiff, becauſe there is not any ſuch Cuſtom but 


793 
Againſt whom Tro- 


ver will lie. 


Where a Man agiſte 
Cattle at twelve Pence 


fer Week, he cannot 


keep the Cattle till he 
is paid for the Keeping; 
but muſt bring his Ac- 
tion for their Keeping. 
An Innkeeper, or 2 
Taylor, may detain till 
paid. 


An Innkeeper, except 
in London, cannot ſell 
an Horſe which hath 
eat out his Head. Bur 


he may detain him tor 
his Meat. 


only in London and Exeter : But an Hoſtler may detain an Horſe for 
his Meat, but he cannot uſe him. Moore, Caſe 1229. 
D Ik I deliver Goods to a Common Carrier to car- 


ry to a certain Place, and the Goods are ſtolen from 
him: This is no Converſion in the Carrier, ſo as to 
charge him in Trover: But Caſe upon the Cuſtom 
of the Realm lies againſt him as a Carrier. 3 Leb. 
422. 


E @Trover lies againſt Baron and Feme, ſetting forth 


F In Trover for a Bond, the Plaintiff need not 
ſhew the Date; for the Bond being loſt or convert- 


in the Declaration, that they converted them to the 
Uſe of the Baron; for the Feme may be Treſpaſſer, 


and convert to the Uſe of her Huſband, or to the 


Uſe of a Stranger, but not to her own Uſe; neither 
can it be quod ad uſum of the Baron and Feme con- 


What is no Conver- 
ſion in a Carrier; 


But Caſe lies againſt 
him. 


Trover againſt Baron 
and Feme. 
How to be. 


Cannot be ad uſun 
eorum. 


verterunt. Danv. 22. No 6. So if the Converſion be laid ad uſum of 
herſelf and Huſband, or ad uſum proprium, or ad uſum ſuum converte- 
runt, it is naught. Danv. 23. No 7. Cro. Car. 494. pl. 2. 


ed, he may not know the Date; and if he ſhould 
ſet out the Date, and miſtake it, he would fail in 
his Action. Cyo. Car. 262. 


G In Trover there is no Plea but Not guilty, Or a 


Releaſe, 1 Keb. 305. pl. 16. per Twiſd. 318. pl. 44- 


H Foz Declarations in Trover, where good, where 


1 


bad. Danv. Abr. 23, 24. | 

The Place of the Converfion muſt be mentioned 
in a Declaration in Trover, or elſe it is naught. Cys. 
Elig. 78. pl. 39, and 97, 98. 


K In the Declaration the Converſion was laid before 


the Trover. Curia. Poſtea convertit is ſufficient, and 


the /cilicet ſuch a Day is void. Cro. Fac. 428. pl. 3. 


How to declare in 
Trover for a Bond. 


What Pleas muſt be 
pleaded in Trover. 


Declarations in Tra- 
ver where good or bad. 


The Place of the Con- 
verſion muſt be alledged. 


Converſion laid be- 
fore the Troyer, how 
made good, 


It 
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It lies not for an 
Hawk, unleſs reclaim- 


ed. 

But Treſpaſs lies for 
Killing, though not ſet 
forth to be reclaimed, 


No Day and Place of 
the Converſion ſhewn, 
and how help'd. 


Lrover and Converſion. 


It lies not for a Hawk which is not reclaimed, A 
which may be known by her Vervels, Bells, ec. 
But an Action of Treſpaſs will lie for Striking 
and killing of an Hawk, although not reclaimed. 


Co. Car. 18. pl. 11. and 544. pl. 10. 


In Trover it is ſaid, that ſuch a Day and Year B 
he required him to deliver it, but he refuſed and 
converted it to his own Uſe; but ſhews no Day or 


Place of the Converſion. Curia. The denying to deliver it upon Re- 
queſt is a Converſion, and the Day and Place are there alledged, which 


is ſufficient. Co. Car. 262. pl. 8. 


Againſt whom. 


Where not. 


Denial no Evidence. 


When it is. 


For what it lies not. 


For what 1t does. 


Declaration good. 


Lottery Tickets. 


Motion to bring Part 
in Court. 


For Plate. 
Plea. 


Jointenants, and Te- 
nants in Common. 


Evidence. 


Converſion. 


Declaration. 


The like. 


Trover lies againſt a Carrier for Negligence, as C 
for loſing a Box, G c. Salk. 655. 

But not for an actual Wrong, as if he break D 
it to take out the Goods, or ſell it. Bid. 

Ergo, Denial is no Evidence of a Converſion, if E 
the Thing appears to be loſt by Negligence. 1hid. 

Contra, If that does not appear, or if he had F 
it in his Cuſtody when he denied to deliver it. 


Ibid. 
Trover lies not for a Negroe. Vide Villeins, G 


Salk. 666. 
Trover de ſcripto ſus obligatorio, good. Mid. H 


654. 

Trover for twenty Ounces of Cloves and Mace, I 
held well, tho' not 33 how much of each, or 
that they were mixed. 161d. 

A Goldſinith has Lottery Tickets of A. and K 
B. and delivers A's Tickets to B. as his own, A. 
may have Trover againſt B. Salk. 283. 

In Trover for a Horſe, Bridle and Saddle, a L 
Motion was made to bring the Bridle and Saddle 
into Court; denied. Ibid. 597. 

Trover lies for Plate generally, ſo for 260 pe- M 
ciis argenti. Did. 219. 

Note, Any ſpecial Plea in Trover ought to N 
confeſs a Converſion. hid. 654. 

One Jointenant or Tenant in Common, or Co- O 
parcener, can't bring Trover againſt his Compa- 
nion, but may againſt a Stranger. hid. 290. 

See alſo Evidence as to Trover. 16:4. 16, 32. P 

(lihat ſhall be a Converſion, and what not. 
Carthew 103. 

Where the Declaration is inſenſible. Carchew Q 
131. 
he Declaration was general, as of Michaelmas R 
Term, and the Converſion was laid on a Day cer- 
tain in that Term, and yet good. 3 Salk. 9. 


Where 


2 


Trover and Converſion, 765 
A There this Action will lie for a Dog. 3 Salk. For a Dog. 


139. 
B The Converſion is the Giſt of the Action. 3 Salk. Converſion. 

366. 
C ; Chat Plea is good in Trover, and what not, Plea. 

Ibid. 5 ES 
D Two Co-Plaintiffs in Trover, qe dies, the Sur- Surviving Plaintiff. 


vivor has Judgment in Error, the Judgment was 
reverſed, Skin. 39. 
E Trover de uno pari Vittarum, Anglice a Suit Certainty. 
of Knots, certain enough. Thid.,442,., - | 
F In Trover againſt an Hackney Coachman, ruled . Againft an Hackney 
that Goods delivered to his Servant, ſhall not chman. 
charge the Maſter, for the Party does not pay the 
Maſter for it ; otherwiſe if the Maſter be paid for 
it, or agree for it. Bid. 625. 3 
G In Trover and in Actions for Damages, no Jo bring the Damages 
Leave to bring the Thing taken into Court. Nod. into Court. 
Caſes in Law and Equity 176. | 5 | 
H An Action of Trover lies here for a Converſion For a Converſion in 
in Ireland. Mod. Caſes in Law and Equity 322. Vela. 
1 Poz the Plaintiff may lay the Converſion here, The like. 
and prove *twas done in Ireland; but this is other- 
wiſe in local Actions. id. 
1 Trover the Converſion is the Point in Iſſue, Converſion. 
for which a certain Time and Place muſt be al- 
ledged. Lid. 177. : 
See for Trover for South-Sea Stock transferr'd For South-Sea Stock. 
to the Defendant, who perſonated the Plaintiff, 


Did. 9. 


ww - 
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Truſt. 


{Leafe, Leſloꝛ, Leſlee; 
Uſe, 


See 


Truſt is a Confidence which one Man 4 
repoſes in another; and if the Perſon 
entruſted either bzeak His Truſt, oz doth 
not perfozm his Truſt as he ought to 


do, the only Remedy is by Bill in Chancery. 


The Chancery will The Chancery will compel one to perform a 
ng nr OS he hath taken upon him, except it be n 

a Truſt taken upon him for the Benefit of an Alien: 

Paſch. 23 Car. B. R. For to compel that, might (in many Caſes) prove 

prejudicial to the Common Law, which neither Law nor Equity ought 
to compel. 


A Truſt, what. 


3 The Way of making Conveyances by Way of 
5 in Truſt, Truſt, was 3 to evade thi Statute of . N 
e Paſch. 23 Car. B. R. And is not ſo much favoured 

in Law as plain and direct Conveyances of Eſtates. 
cee que Truft can, Ceſtuy que Truſt cannot take the Profits of the p 


K Profi f : 
ny ro ee 1; Land ſettled by the Truſt, but hath only his Reme- 


Remedy for them in dy for them in Equity; for the Eſtate in Law in 
Eduity. the Land is only in the Party that hath the Truſt: 
Trin. 23 Car. B. R. And the Law takes no Notice 

of the Truſt, e*c. | 
A Truſt, and a Uſe, A Truſt was an Uſe before the 27 H. 8. cap. 10. E 


at the Common Law 
are the ſame Thing. A Truſt and an Uſe at Common Law are both one. 


27 V. 8. cap. 1. Lutw. 824. 


How itis in the Caſe Nabu the Uſe by the Name of Truſt, which were F 
ab one and the ſame . . the Statute of Uſes, re- 


mains ſeparately in ſome Perſons, and the Poſſeſſion ſeparately in others, 
as it did before the Statute, and are not brought together but by a De- 
cree in Chancery, or the voluntary Conveyance of the Poſſeſſor of the 
Land to Ceſtuy que Truſt, Vaugh, 50. 


All 


A 


B 
C 


D 


E 


F 


Y Trull. 

All Aſſignments of Truſts, and alſo Declarations 
and Creations of Truſts, of any Lands, Tenements 
or Hereditaments, ſhall be in Writing ſigned by the 
Party enabled to declare ſuch Truſt, or by his Will, 
or elſe to be void. Statute of Frauds, 29 Car. 2. 
cap. 3. Note, The Law is now altered in this Cafe 
by the Statute 4 & 5 Anne, which ſee in Title 
Uſes. Ts ws ee, 

Pꝛobiſo, That this ſhall not extend to reſulting 
Truſts, or Truſts by Implication of Law. 


Execution may be ſued, and the Lands of Ceſtuy 
que Truſt delivered thereupon, where any Perſon 
is ſeiſed or poſſeſſed in Truſt for another, by the 
Statute of Fraitds, &c. 

There is an A& made 7 __ intituled, An Act 
ro enable Infants who are ſeiſed or poſſeſs'd of Eſtates 
in Fee, in 27 or by Way of 5 fe r 
Conveyances of ſuch Eſtates, See the Act in Title 
Inkant. 

Ik an Huſband makes a Leaſe for Years in Truſt 
for his Wife, this is voluntary; and if he ſells it, it 
binds the Wife: But where a Truſt is created for a 
Wife, bona fide, the Huſband cannot ſell it, unleſs 
where ſhe is examined as in a Fine, Chanc. Rep. 
307, 308. 

A Truſt of a Term ſhall be forfeited to the King 
for Felony, and the Truſtees ſhall be compelled in 
Equity to aſſign over the Reſidue of the Term, and 
Rent to the King : But a Truſt in a Freehold is not 
forfeited by Treaſon. Cyo. Fac. 512. pl. 23, 513. 


G Aan makes two Truſtees Tor an Infant, A. and 


B. who both accept the Truſt : A. one of them, 
takes all the Profits, and was in Arrear one Thou- 
ſand Pounds, and unable to ſatisfy : And it was re- 
ſolved, That B. being only a Party intruſted, ſhall 
not be anſwerable for more than came to his Hands; 


for it was the Fault of him who repoſed a Truſt in ſuch a Man who 


was not able to pay. Cro. Car. 312. pl. 3. 


H The Father joins his Son with him in the Put- 


chaſe of an Eſtate; it ſhall not be preſumed to be 
a Truſt in the Son, unleſs expreſly declared. Chanc. 
Rep. 28, 296. | 

The Father purchaſes in the Name of a Son un- 
advanc'd ; it is an Advancement for the Son, and 
not a Truſt for the Father. Bid. 296. 


2 


2 


of & 

How Aſſignments 
Truſts , — j 
tions of Truſts and U- 
ſes, ſhall be. 


29 Cat. 2. cap. 3: 


4 & 5 Innx. 


Provito not to ex- 
tend to reſulting Truſts; 
or by Implication; 


Lands of Ceftuy quit 
Truft liable to an Exe- 
cution upon a Judg- 
ment againſt him: 


An Act te enable 
Infants to convey E- 
ſtates in Truſt, where- 
of they are ſeiſed or 
poſſeſs'd. va. 

7 Iunz. 1 1 


Where the Huſband 
may diſpoſe of a Truſt 
ſeitled upon his Wife, 
and where not. 


A Truſt of a Term is 
forfeited to the King for 
— | 

A Truſt of a Frte- 


hold is forfeited for 
Treaſt on. 


Two, Truſtees, on& 
of them receives all, 
atid becomes inſolvent, 
the orher ſhall anſwer 


for what only came ta 
his Hands. | 


Father and Son Pur- 
chaſors no Truſt, un- 
leſs expreſly deolared. 


The Father pirchaſcs 1 
in the Name of an un- Wl 
advanc'd Son, this is an 1 
Advancement fort him. 


A And 
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Truſt. 


How . a Fine and 
Non-claim binds all 
Truſts and Equity. 


How the Truſt of 
a Term ſhall veſt where 
there are ſeveral Re- 
mainders, 


Where a Truſt ts 
pay Portions out of 
the Rents and Profits, 
gives the Truſtees Power 
to ſell. 


A Truſtee that pays 
Debts to the Value of 
the Lands, becomes a 
Purchaſor. 


A remote Truſt of a 
Term 1s a void Limi- 
tation. 


A Termor grants in 
Truſt for himſelf, to 
his Wife, for Life, Oc. 
good; but if Heirs of 
their Bodies, not. 


What no Breach of 
ruſt, 


Where a Fine or bas Fingan8 Recovery of Coup que Tru 
Recovery ſhall bar a bar and transfer a Truſt, 
Ua, if it were upon a Conſideration, Chanc. Rep, 


Trust. 
„ſhall A 
ag it ſhould an Eſtate, at 


49. See 68, 213. But not a Remainder, 
A Fine and Non-claim bars all Truſts and Equi- B 


: 


ty, upon theſe two Diverſities. 


1. Where the Equity charges the Land, the C 
Fine bars; but when it charges the Perſon, : in 
Reſpect of the Land, it doth not. | 

2. Ik the Equity or Truſt be created by the D 

Fine, that Fine ſhall never bind the Equity Which 
it created, Chanc. Rep. 278. . 


Ulhere the Truſt of a Term is to one for Life, the E 
Remainder for Life, Remainder to a third Perſon, if 
he out-live the Tenant for Life, the Remainder to 
another, and his Heirs; that the Remainder to the 
third Perſon, he dying before Tenant for Life, doth 
not veſt it in his Executor. Chanc. Rep. 131, 132. 

A Truſt to pay Portions out of the Rents and F 
Profits at a pretix'd Day, gives the Truſtees Power 


to ſell. Bid. 176. 


There a Truſtee for Sale of Lands for Payment G 
of Debts, pays Debts to the Value of the Ca | 
he thereby becomes a Purchaſer himſelf. Chanc.Rep. 


199. 
A remote Truſt of a Term which tends to a Per- H 


petuity, is a void Limitation. Jbid. 230. 


A Termoz grants in Truſt for himſelf for Life, J 
for his Wife for Life, and after to his Children for 
their Lives, and after to J. S. this Truſt to J. S. is 
good; but had it been Heirs of their Bodies, not 
Ibid. 239. 

Where there is Tenant for Life, Remainder to K 
Truſtees to ſupport contingent Remainders, Re- 
mainder to the firſt and other Sons of the Marriage, 


Remainder to the Heirs of the Body of the Huſband, if after any Pro- 
bability of Iſſue to take, the Truſtees convey to the Huſband, and this 
be for the good of the Family, ſaid to be no Breach of the Truſt. 


Skinner 78. 


29 Car, 2, 


Are to be declared in Writing figned by the L 
Party by Statute 29 Car. 2. Mod. Caſes in Law and 


Equity 72. 
Foꝛ Deviſes of Lands, &c, in Truſt, See Title N 


Deviſe. Ibid. I 2 2. 
x 
pere 


Uagrants and Uagabonbs. 


A TUhere one inſiſted on an-abfolute-Gift ; but it 

appeared to be in Truſt. Mod. Gaſes in Law ami 

Equity 113. 

B @@Hhere the Heir ſhall have the Land as a Re- 
ſulting Truſt, notwithſtanding a Deviſe. Id. 122. 

C here Lands given in Truſt ſhall be deemed as 
Money or not. Ibid. 171. | 

D Ak the Truſtee of a Term commits Treafon, in 
3 of Law the King * have it; but uſually 

e grants it to Ceſtuy que Truſt upon Petition. 

Comderbach 172. fy 2 F770 

E @Chere the Father and Son join in a Purchaſe, it 
ſhall be intended for the Advancement of the Son ; 
and that he is not a Truſtee, 3 Salk. 367. 

F Uhere a Truſt is to raiſe Money out of the 


yearly Profits, in ſuch Cafe the Lands cannot be 


fold to raiſe the Money, unleſs it was to be paid 
on a certain Day before it could be received out of 
the Profits. 16:4, 


" . F ” * = 
* * * 
* S £0 


* . | 8 
„ * 2 
7 0 * 


Where a Truſt, and 
not a Gift. , 


Reſulting Truſt. 
Land given in Tiuſt. 


Truſtee commits Trea- 
ſon. 


Son not a Truſtee. 


Where Lands are not 
to be fold on a Tru 
erected. 


UagrantsandUagabonds, 


mnifhing ef Rogues, Vagabonds, and ſturd 
. And alſo another Act, er l. 6 
tinuance and Explanation of the ſaul Af, made 


I Fac. 1. cup. 7. 


H See the Act made 5 Elis. cap. 20. intitled, An 
Act for further Puniſhment of Vagabonds, calling 
themſelves Egyptians; where it is enacted, That the 

| Statute of the 160 2 P. & M. cap. 5. ſhall remain 
in Force, And allo, | 


G oy” the Act made 39 Elix. 1 4. For the 


1 That it ſhall be Felony for any Perſon keeping Company with, 
or diſguiſing himſelf as Egyprians, to remain a Month in this King- 


dom. 


K 


Age of fourteen Years. 


Vol. II. 9 K 


Note, This is not to extend to any Child, or Children, under the 


An Act for the Pu- 
niſhment of Rogues, 
Vagabonds, and ſturdy 
Beggars, calling them- 
ſelves Egyptians. 4 

39 Eliz. cap. 4. 

1 Jac. 1. cap. 7. 

14. Car. 2. cap. 12. 

Act for Puniſhing 
of Vagabonds, calling 
themſelves Egyptians. 


12 P. 4 M. c. 5. 
i 5 Eliz. cap. 20. 


Uagabond 
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Uagrants and Uag abond F, 
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What to be done © Jagabond Beggars brought to a Conſtable with A 
— „ a P35 or other Writing, that! be had before a Ju- 
| ſtice of the Peace and examined, who is to examine 
11 #12 UW, 3. cap, 18. them; and if he finds them Perſons who ought to 
| be puniſhed, he is then to ſend them to the Houſe 
The Juſtice ve or of Correttian z and if they be not ſuch Perſons, then 
rect or ſend them out of to be conveyed out of the County, to ſuch Town in 
the Sou. the next County as ſuch Juſtice ſhall think moſt pro- 
per, by the Conſtable, or other Officer; and the 
Juſtice is to give the Conſtable a Certificate without 
Fee, in what Manner it ſhall be done, and ſhall 
Certificate. and'a Tax tax on the Back of the Certificate an Allowance for 
upon it for the Charges. his Trouble and Charges, to be paid out of the Gaol 
and Marſhalſea Money; and if that be not ſufficient, 
the Juſtices at their Quarter-Seſſions may raiſe it as 
they do for Gaols and Bridges: The Juſtice's Certifi- 


Wu is to Pat. cate to be carried by the Conſtable to the Conſtable 
of the Hundred, who is to pay it out of the Gaol 
Money. IS 
Nothing to be charged The Petty Conſtable ſhall not charge the Inha- R 
to the Inhabitants. bitants with any Thing for conveying of Vaga- 
bonds. 


The Penalty upon the The Penalty of every Conſtable not doing of 8 
Conſtable in not doing his Duty is twenty Shillings, viz. one fourth to the 
n Informer, and the reſt to the Poor of the Pariſh, to 
be levied by Piſtreſs, and Sale 6f the Goods, by Warrant under the 
Hand and Seal of one Juſtice, who is to determine the Offence by one 
Witneſs. | 

This Act was temporary, but continued for py 

Annex. ſeven Tears: 5 Anne, Sef. 2. And from thence to 

the End of the next Seſſion of Parliament. 

Where Money is And by that there is (where Money is wanting to E 
wanting, the Seſſions pay the Allowances) a Power given to the Juſtices, 
8 IF it upon the at their Quarter Seſſions, to aſſeſs upon every 

RE. Town within their Commiſſions, ſuch Money as 
they ſhall think fit to allew. for his Loſs of Time and Expences, to be 
collected, as the Money for the Repair of County Bridges is. 

* — All Pariſhes may appeal to the Seſſions upon the p 


2 upon a Conſtable's Unreaſopableneſs of all Conſtables Rates. 
Ake. 
I 


Ualuation. 


Ualuation, 


Jewel is not valuable in Law, but only ac- , A Jewel is not valua- 

cording: to the Valuation of the Owner of Te 

it, and is very incertain : Hill. 21 Car. 

B. R. Qu. tamen. For it ſeems there is a certain Value for 
Pearls and Diamonds amongſt the Merchant Jewellers, according to 
their Weight, Bigneſs, and Luſtre, although they may rife and fall in 
their Prices, as other merchantable Commodities do, according to the 
Plenty and Scarcity of them, and the high or low Eſteem they may be 
at in ſome Times above others. 

B It one declare in an Action of Treſpaſs for the 6 | 
taking away of live Cattle, or one particular Thing, de us 3 
he ought to ſay, That he took away his Cattle, or and when ad valentiam. 
other Thing, pretii ſo much; but if he declare for | 
taking away of Things without Life, he ought to 
lay ad valentiam of ſo much: Mich. 1649. B. S. 

u. Differentiam' inter pretium & valentiam, or 
Price and Value. It ſeems to be, that live Cattle are to be prized at 
ſuch a Price as the Owner of them did in his Account eſteem them. to 
be worth, which is incertain; but dead Things are to be reckoned at 
the Value of the Market, or as others would give for them, which 
may be certainly known: But I rather think that the Reaſon of the 
* between pretii and ad valentiam, is from the Rule in the 
Regiſter of Writs, which ſhews it to be according to the antient Forms 

of the Law, which ought always to be obſerved. 8 N 

C The Value of the Church thall be taken and com- How the Value of 
puted according to the Value in the King's Books, fen Church wall be ta- 
and not the real Valuation thereof. Lntw. 1 304. N 

D But in Oo. Eliz. fol. 853. pl. 12. the Court ſaid, Whether by the 


Queen's Books, or true 


1 between 
Price and Value. 


3 


That they took not Conuſance of the Value in the Vase 
Queen's 5 — but regarded only the true Value, 5 
Ideo Quere. 
Variance. 
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Variance, what. 


Variance betweenMat- 


ter pleaded, and Manner 


of pleading it. 


The Writ was Cepe- 
runs Avcria, and the 
Count was for taking of 
a Mare, and naught. 


16 6 17 Cat. 2. c. 8. 


A little Variance 
between the Declara- 
tion and Bond, fhall 
not hurt the Declara- 
1 

Quantoginta in the 
Bond, and Quinquagin- 
5% in the Declaration, 
naught upon a Demur- 
__ 

In a. Quare Impedit, 
the Writ 1s always ge- 
neral, but the Count 
muſt be Special. 


Variance between the 


Suggeſtion and Decla- 
rat lon makes all naught. 


Variance between 
Writ and Declaration is 
Error. 


How it 1s where two 


OI neo. 


Uarianee. 


T Aritance is where the Count varies from A 
the Writ, o2 from the Deed, upon whtch 
the Count is grounded, 


If there appear to be a material Variance between B 
the Matter pleaded, and the Manner of the Pleading 
of it, this is not a good Plea: Paſch. 24 Car. B. R. 
For the Manner and Matter of a Pleading ought to 
agree in Subſtance; elſe there will be no Certainty 
In it. ä 

The Writ was Ceperunt Averia, and the Count for C 
taking of a Mare, and held naught, being upon a 
Demurrer. Lutw. 1181. Treby Chief Juſtice, in 
another Caſe ſaid, That Variance between the Writ 
and Count after Verdict, was aided by the Oxford 
AQ. 16 & 17 Car. 2. cap. 8. Lutw. 1181. 

A little Variance between the Declaration and D 
Bond, ſhall not make the Declaration naught. 

3 Lev. 66. 

> Caves. in the Bond, and Orinquagints in the E 
Declaration, was upon a Demurrer held to be naught 
for Variance and Inſenſibility. 2 Lev. 166. 


UAariance pleaded between the Writ and Count F 
in a Quare Impedit, the Count ſays the King ought 
to preſent by his Prerogative, which is not men- 
tioned in the Writ. Curia. The Writ is always ge- 
neral, 3 Lev. 377. 

A Suggeſtion for a Prohibition is as a Writ, G 
ſo that if there be a Variance between it and 
the Declaration, all is naught. 1 Leon 128, Caſe 
175. 

[Where there is a Variance between the Writ and H 
Declaration, it is Error. Co. Fac. 479. pl. 3. 

Where the Plaintiff in the Errors certifies one ] 
Original, and the Defendant in Errors another, 
which is good: That ſhall ſtand, and not the other. 
Cro. Face. 597. pl. 20. 

2 here 


a 


* 


Variante. 


A KAhere there is a Variance between the Writ and 


Count, one being ad dampnum for forty Pounds 
and the other ad dampnum tor one Hundred Pounds, 
and but twelve Pence Damages given: This not being in Matter of 


7 


773 


Where a Variance 
tween the Writ and 


Count ſhall not hurt, 


Subſtance, or in Point of Judgment, it was held to be well enough. 
Cro. Fac. 629. pl. 2. 
B Kariance between the Writ and Count not 
pleadable, ſans praying Oyer of the Writ. Salk. 


658, 


C Gariance between the Scire Facias and Judg- 
ment, not amendable, tho* the Writ not faulty in 


F 


H Jn Debt where the Quantity 


I 


ſe. Ibid. 52. 


Deed dated in the Year of our Lord only, and 
ſet forth with the Year of the King alſo, no Va- 


riance. 


Bid. 658. 


So a Bond to A. in 40 J. ſolvend' to his Attor- 
ney, declar'd on as payable to A. no Variance. Ibid. 


659. 


So in Debt on Bond to perform Award, Omiſ- 
ſion in the Replication of a void Part of the Award 


15 no Variance, 


Lid. 


. 


Ibid. 
G Aliter, If the O 


72. 


miſſion be of any Part, not void. 


of the Duty 


de- 


pends on the Deed, a Variance is fatal, and can't 
be help'd by a Remittitur. hid. 658. | 

Aliter, Where the Matter is extrinſick, and does 
not depend on the Deed. Hid. 
Kk KRecognizance in C. B. taken at a Judge's Cham- 
ber, pleaded as taken in Court, is a Variance. (Vide 
Recognitzance.) Vid. 659. 


= 


IL Ik Error abates by Motion, the Court muſt b 
moved for Execution, contra, if for Variance. 1bid. 


264, 265. 
Mrit of Error was of a Recor 


d per Billam, the 


Record return'd was per breve de Privilegio, and 
quaſh'd. Bid. 660. 
N Inkozmation for a Libel, Variance in the Word 


Nor for Not, held fatal upon Evidence. Ibid. 


In declaring for Words ſpoken, a Variance in 
the Omiſſion or Addition is not material if the Words 
prov'd are actionable. 
p "But otherwiſe in a Tenor of Words written. 


Ibid. 


Ibid, 661. 


And in pleading, a Libel may be ſet forth (in 


hec Anglicana verba) 


Subſtance of it. 


Vol. II. 


Ibid. 


in Engliſh, or the Senſe and 


9 L 


Oyer. 


Not amendable. 


What no Variance 
with the Date. 


With Bond. 


On an Award, 


In the Quantity. 


Recognizance, 


Error. 


The liks. 
Information. 


In Declaration for 
Words. | 


On a Libel. 


774 Uariance. 


See a Variance between a Writ of Error and A 
a Record, and refus'd to be amended, though the 
Curſitor's Note was Right. Salk. 49. 
The Name of a Cor- See alſo a Variance between the Writ and Re- B 
* turn in the Name of a Corporation. Salk. 434. 
Of a Pariſh. And ſee a Variance in the Name of a Pariſh, C 
Waking and Woking. Salk. 472. 
What a Variance ma- Uariance a Writ of Error on a Judgment in D 
_—_ Curia noſtra, (vig.) Fac. 2. when all the Pro- 
ceedings were in the Reign of Car. 2. this is an 
incurable Variance. Carth. 152, 158. 

In the Declaration. Judgment reverſed for a Variance in the Decla- E. 
ration, Ihid. 293. 

How the Agreement. Q@Jariance between the Special Agreement and F 
the Declaration. Jbid. 323. 

Variance upon dimiſit. Caſe upon a Demiſe of an Houſe for ſeven Years, G 
in which the Defendant negligently kept his Fire 
upon Non dimiſit modo & forma, the Jury found 

the Demiſe, excepting that Part call'd the New Houſe ; now by this 
Exception the Leſſee was Tenant at Will of the New Houſe, and fo 
it was not demiſed to him for ſeven Years : And for this Variance th 
Defendant had Judgment. Bid. 203, 204. 
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Amendment. 


N.. Where *tis Amendable by the Statute 16 G B 
17 Car. 2. 3 Salk. 368. 
I he Wile There tis between the Writ and the Declaration J 
it is ill. Bid. 368, 370. 
Writ of Error. There *tis between the Writ of Error and the K 
Record certified. 1Tbid. 369. 
Upon a Sci. Fa. Where on a Writ of Error on a Judgment in a IL. 


Sci. Fa. on a Recognizance againſt the Bail, it was 
in adjudicatione executions judicii inſtead of Recog- 
nitionis, tis ill. Bid. 
Et inſtead of Aut. Where in the Sci. Fa. the Copulative Er was M 
put inſtead of Aut, adjudged ill. Bid. 
In Error here from the King's Bench in Ireland,” N 
on a Libel for a Prohibition in a Suit for Tithes; 
a Variance was pleaded between the Libel and the 
Plea, but over-ru'd. (Vide Plea.) Mod. Caſes in 
Law and Equity 1, 2, GSW. 
Between Original and Uariance between the Original and Declaration O 
Declaration. alledg'd *twas Right, only the No Roll miſtaken, 
| and therefore Judgment affirmed. Ibid. 243. 
A Man is not indictable for being a Vagrant. P 
4 3 Salk. 208. 
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Uenire Facias de novo. 


See Uerdict. 


Venire Facias de novo, is where the Uetdi# is „ n ,..... 
imperfeft, and comes not up to the Iſſite, wha. 


B In Treſpaſs upon a Cloſe abutting upon Gray's- Where a Nonſuit up- 
Inn-Lane, inſtead thereof it was made Graves-End- Moe Miſtake in the 
Jace * ifs Prius was ſet aſide, 
Lane, and thereupon the Plaintiff was nonſuited: and a Yenire Facias de 
But for that the Paper-Book and Roll were right, vo awarded. 
they ſet aſide the Nonſuit, and awarded a Venire 


Facias de novo. Cro. Fac. 669. pl. 8. And the Iſſue was tried, and 
found for the Plaintiff. 


C His is a Writ in the Regiſter which the 
Law hath p2ovided fo2 the Benefit and har it is 


Safety of Right Heirs, contra Partus 
Suppoſititioſos: It is ſued out of Chan- | 
cery, and is returnable in the Common Pleas. The Writ yott 
may ſee in the Reniſfer + Fol. 227. a. where there is alſo this 
following Rule, viz. Nota fi quis habens Hæredi- 
tatem duxerit aliquam in Uxorem & poſtea moriatur Where it lies, and 
ille fine Hærede de Corpore ſuo exeunte, per quod e Nature of it. 
Hzreditas illa Fratri ipſius defun&i deſcendere de- 
beat, & Uxor dicit ſe eſſe prægnantem de ipſo defuncto cum non fit, 
habeat Frater & Hzres breve de Ventre inſpiciendo. 


3 


4 


Allo 


77 Uentte Inlpiciendo. 
Allo it ſeemeth by Bra&on, and Fleta who fol- A 
Where the Woman loweth him, that this Writ lies, Ub; Uxor alicujus 


Child. c ROY in vita virt ſus ſe pragnun ferit rum non ſit, vel 
poſt mortem viri ſui ſe pregnantem fecit cum non ſit, 
ad Exheredationem veri Heredis & ad Querelam veri Heredis per Pre- 
ceptum Domini Regis, @&*c. which is to be underſtood according to the 
Kule of the Regiſter. Where 4 Man having Lands 

I. Where the Heir . in Fee-ſimple or Fee-tail; dieth, ànd his Wife ſoon 
| after marrieth again, and feigns herſelf with Child 

by her former Huſband : In this Caſe, though ſhe be married, the Writ 
de Ventre Inſpiciendo doth lie for the Heir againſt her; and in _ 
Term, 29 £liz. Ro. 1250. Co. Eliz. fol. 566. this Writ was ſued 
out of the Chancery into the Court of Common 

An Inftance where Pleas, at the Proſecution of one Percival Willoughby, 
the Writ was ſued out who had married the eldeſt of the five Daughters of 
Sainft the Widow. Fir Francis Millougbby, who died without any Son, 
but left a Wife, who at the Time of his Death 

pretended herſelf to be with Child by Sir Fancis; which if it were a 
Son, all the five Siſters ſnould thereby loſe the Inheritance deſcend- 
ed unto them. Which Writ was directed to the Sheriffs of London, 
whereby they were commanded to cauſe the ſaid 
Dorothy to be viewed by twelve Knights, and 
ſearched by twelve Women, in the Preſence of the 
twelve Knights: Et ad tractandum per Ubera, & ad Ventrem inſpicien- 
dum, whether the were with Child, and to certify the ſame to the 
Court of Common Bench; and if ſhe were with Child, to certify for 
a how long, in their Judgments, Et quando fit pari- 
The Sheriff's Return. ura; whereupon the Sheriffs accordingly cauſed 
her to be ſearched, and returned, That the was 

twenty Weeks gone with Child; and that within twenty Weeks more 
fuit paritura. Whereupon another Writ iſſued out of the Court of 
Common Bench, commanding the Sheriffs ſafely to keep her in ſuch 
an Houſe, and that the Doors ſhould be well guarded ; and that every 
Day they ſhould cauſe her to be viewed by ſome of the Women named 
in the Writ (wherein ten were named) and when {he ſhould be deli- 
vered, that ſome of them ſhould be with her to view her Birth, whe- 
ther it be Male or Female, to the Intent that there ſhould not be any 
Falfity. And upon this Writ the Sherifts returned, 

3 N * That accordingly they had cauſed her to be kept, 
| and that ſuch a Day ſhe was delivered of a 


Daughter. 

Daughter. 
Another Inſtance Afterwards, in one Theaker's Caſe : Paſch. 22 
where the Woman mar- Fac. Cro. Fac. 685. B. R. The Huſband died the 


Tied ſoon after her firſt | | f ; 
Huſband's i 'he 15th of Feh. 1623. and his Wife Mary was married 


Heir ſues out the Writ. again within a Week: Whereupon the Couſin and 
Heir of the deceaſed Huſband (which Huſband had 
no Iſſue living at the Time of his Death) procured out of the Chancery 


a Writ de Ventre Inſpiciendo, of the ſaid Mary, directed to the ee 
| : : 


Note, Thoſe twelve 
Knights are Freeholders. 


- 
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q Uentre Juſpiciends, - 777 
| of London, to cauſe the ſaid Mary to be ſearched, whether ſhe were 
| with Child by the faid William Theaker, Et quando fuit paritura (no 
Mention being made of the ſecond Marriage.) And this Writ was ac- 
cording to the Precedent of 39 Eliz. abovementioned. And this Writ 
was returnable alſo in the Common Bench : And 
the Sheriffs returned, That they had cauſed her to 
be ſearch'd, and return'd tlie Inquiſition, That by ſuch Perſons the 
cauſed her to be ſearched, and found her to be Enſeinr, & gud Far 
paritura within twenty Weeks. Wherefore he no- 5 
prayed a Second Writ out of this Court, to be di- , fecond Writ gran- 
rected to the Sheriff of Surrey; becauſe ſhe was 
removed with her Huſband to Wandeſworth in Surrey, and there inha- 
bited': That the Sheriff might take her into his Cuftody, and keep her 
*till ſhe were delivered of her Child, that there might not appear to be 
any falſe or ſuppofititious Birth; and that in the Interim he ſhould 
cauſe her to be viewed every Day by certain Matrons named in the Writ 
by the Court; and that ſome of them ſhould be at the Birth of the Child, 
according to the ſaid Precedent of the 39 Eliz. But becaule in that Caſe 
of 39 Eliz. the Lady was a Widow, and fo ſuch à Courſe might well be 
obſerved : But here ſhe is a Feme-Covert, who ought to cohabit with 
her Huſband, therefore they would not take fuch a Courſe with her; 
but left her with him, he entering into Recognizance, That ſhe ſhould 
not remove from the Houſe wherein they then inhabited ; and that 
one or two of the Women returned by the Sheriff, ſhould fee her every 
Day; and that two or three of them thould be preſent at her Travail. 
For it was ſaid, That this Iſſue might be well ſaid to be the Child of 
the firſt Huſband, and ſhould inherit his Land : So that if there were 
any falſe or ſuppoſititious Birth, the Couſin and Heir might be diſin- 10 
herited. Wherefore a Writ was accordingly awarded to the Sheriff of 18 
Surrey, to cauſe her to be ſeen every Day, until her Delivery, by two 1 
at leaſt of the ſaid Women returned by him; and that three of them, 1 
or more, ſhould be preſent with her at her Delivery, ſo that no il 
Falſhood might be in her Birth. | 
A Note, After this Courſe obſerved, ſhe was delivered of a Female mi 
Child; who was afterwards by Inquiſition found to be the Daughter "i 


and Heir of the ſaid William Theaker, deceas'd. 


The Sheriffs Retutn. 


* a 
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Venue andUenireFacias. 


Aſſignee. Jeofkails. 
Challenge. Iſlue. 
Declaration. Jury. 
D. . 


See 


Enue, which comes de Vicineto, viz. the 
Meighbourhood, isthe Place fromwhence 
the Jury are to come, to try the Cauſe 

which ariſes in the Neighbourhood. 

Venite Facias ig a TUrit which is awarded foz g 
the ſummoning of a Jury of the Neighbourhood, 
to try an Iſſue joined of a Matter of Fai triable 
per Pais, viz. by the Country. 


Venue, what. 


Venire Facias, what. 


Plaintiff in tranſito- In tranſitory Actions, the Plaintiff, after the Eſ- 


ty Actions ſhall not ſoin- day of the ſubſequent Term after the Appear- 


alter his Venue after Eſ- 
ſoin-day of the Tetm ance ſhall not alter his own Venue, though he 


after Appearance. would pay Coſts, or give Imparlance, per Magiſtrum 
Liveſay, & al. exc. Paſch. 21 Car. 2. 
The Venre Facias A Venite Facias ought to be de aliquo vicineto, D 


ought to be out of the 10 : 4 herefore 3 ' 
-n that is, Neighbourhood; and therefore if the Writ 


of Venire do lay Venire facias homines burgi, it is 
not a good Venire, for it ought to be YVenire facias 
bomines de burgo * 21 Car. B. R. It ſeems homines burgi, may be any 
Perſons whatſoever that live in a Borough or Corporation; and that 
homines de burgo is meant ſuch Men only that are not only Inhabitants 
there, but are alſo Members or Freemen of the Borough or eee 
If a Special Verdice Ik a ſpecial Verdict be imperfect in Matter of Sub- x; 
be imperfect, there muſt ſtance, there muſt be a new Venire, that there may 


neee be a new Verdict found, becauſe the ill Verdict 


doth not give the Court Power to judge of the Matter in Law; and ſo 
it is alſo if a Demurrer upon an Evidence be not good : By Rolle, Mich. 
22 Car. B. R. and Trin. 23 Car. B. R. Quere, For if the Matter upon 
the Special Verdict be not well found, or the Demurrer be not well 
joined, the Matter in Law can never come in Queſtion. 


2 Upon 


Uenue and Uenire Facias: 79 

A -- Upon a Day given upon a Rule to ſhew Cauſe Motion to Gange 
why a — ſhould not be granted, it was the Vene dend. 
moved that the Venue might alſo be changed, but n 
denied, for by Glyn ** This would be to make a new Re- 
cord, and not to try the Iſſue, as the Court did intend. In the Caſe of 
Studder Plaintiff, and Elliſton Defendant, in a Trover and Converſion, 
Hill. 1655. 23 Fan. B. S. | 

B A Penire facias that is filed, cannot be altered A Venire facias when 

without the Conſent of the Parties: Mich. 22 Car. 2 3 ep” 
B. R. For the filing of it doth make it a Record, Rr 
which all Parties are bound by. 

Ur At a Trial at the Nif Prius, the Plaintiff changed Where the Defendant; 
the Venire facias, and Panels, and had a Jury the ve he knows nor of 
Defendant knew not of; and held, That the De- — * 
tendant cannot be aided, if the firſt Venue was not | 
filed: Raym. 79. And a Difference taken when the And whete he hall 
firſt Yenire was not filed; there he cannot be aided, have a new Trial. 
becauſe the Defendant may have Reſort to the She- 
riff, and have a View of the Panel, to be prepared for his Challenges : 
But if the firſt Venue was filed, then the Defendant ſhall have a new 
Trial: By Twiſden Juſtice, and all the Clerks. Bid. 8 

D In an Action of Treſpaſs and Eje&ment; the Whence the Lenne 
Venue ought to be from the Vill or Hamlet, where — 3 NY 

the Lands in Queſtion do lie; and if the Lands ORE 
lie in no Vill or Hamlet, the Venue ought to be de 
corpore Comitatus, that is, from the Body of the County: Mich. 
22 Car. B. R. For where a more particular Place may not be found, a 
more general muſt ſerve the Turn, rather than the Cauſe ſhould not 
come to a Trial, and fo be a Failure of Juſtice. 

E The Judges may in all tranſitory Actions alter „ In what Cafes the 
the Venue from the Place, whence by the Law it j0009, oy. anne 

| . ue . y Ac 
ought otherwiſe to be, if they believe there can- tions. 
not be an indifferent Trial in the County where the 
Venue was firſt laid: Mich. 22 Car. B. R. By rea- 
ſon of the great Power that one Party hath in the County, or for ſome 
| other Cauſe ; for the Judges are bound, as much as in them lies, to 
| - fee that equal Juſtice be done betwixt all Parties. ow 
FP. Tn all Caſes where there is to be a Special Jury, Where the Venie Fe- 
there the Venire facias muſt be Special: Mich, * 

| 22 Car. B. R. For ordinary Forms are not applica- | 
ble to extraordinary Proceedings. 0 

G Tf the Matter to be tried be within divers Places And where general. 
in one and the ſame County, the Yenire ſhall be 
general; bur if the Matter be in divers Counties, . 
there the Venire ought to be ſpecial : Mich. 22 Car. B. R. For the ge- 
neral Form of a Venire doth not warrant to return a Jury in one Cauſe 
out of divers Counties; but in ſuch Caſes to prevent a, Failure of Juf- 
tice, the Court hath Power to vary from the old Forms, and to direct 
ſuch a ſpecial Venire. 

The 
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The Intention of the 
Words of the 
Stat. 21 Jac, cap. 13. 


' 2 

= 

4 
1 - 

= Py . 
22 A 

= * * 

. 7 
mY R WP ' » 


. 45.3 %, 
| oe Sh. "I; ma 
Venue and Wenive Facias. 
* 


The Words of the Statute of 21 Fac. 1 13. A 
a 


are by reaſon the Viſus is ſued out of more Places, 
or of fewer Places than it ought to be, ſo as one 


Place be right named, are to be intended when ſome of the Places are 
named in the Record: Raym. 67. And therefore if an Action be laid 


in D. and a Venire facias iſſues de corpore Comitat', there although 


the 


Venire be awarded to more Places, yet it is not good, becauſe the Body 
of the County was not named before in the Record. Mid. 


Judgment ſtayed for 
Want of Viſne. 


Where the Venue muſt 
be de corpore Comitatus. 


Where Judgment was ſtayed for want of a B 
Viſne. Ibid. 187. 


Where a certain Place cannot be known whence C 
the Venue ſhould be, the Venue is to be de corpore 
Comitatus, and ſo it is where a Cuſtom of the 


County is to be tried; for the Cuſtom runs through the whole Coun- 
: Hill. 22 Car. B. R. And therefore may be indifferently tried by 


Jurors returned from any Part of the County. 


When it cannot be 
altered without Con- 
ſent. 


After a Plea pleaded, and an Iſſue joined in the D 
Cauſe, the Venue cannot be altered, except the Par- 
ties conſent to it ; for by the Pleading and Joining 


in the Iſſue, both Parties did impliedly agree to the Venue, as it was 
laid: Hill. 22 Car. B. R. Paſch. 24 Car. B. R. and Trin. 24 Car. 


B. R. 


Venue laid in a foreign 
County, and Parties pro- 
ceed to Iſſue, the Court 
will not change the Ve- 
ante. 


If Verdict be imper- 
fect there muſt be a neu 
Venire. 


Viſne laid for the firſt 
Matter, all that follows 
refers to it. 


Where the Venue ſhall 
be of the Place, where 
the Defendant juſtifies. 


Venire awarded to 
wrong Officers, is no 
Cauſe of Challenge to 
the Array. 


Ik the Venue be laid in a foreign County, and E 
the Parties proceed to Iflue in the Cauſe, the Court: 
will not change the Venue afterwards, although the 
Defendant would try the Iſſue afterwards by Pro- 
viſo: Paſch. 23 Car. B. R. For the Trial by Pro- 
viſo muſt be upon the old Iflue, and the Pleadings 
are not to be altered. 

Where the Verdict is imperfect, fo that the Judg- 
ment cannot be given upon it, there muſt be a new 
Venire facias to try the Cauſe : Mich. 23 Car. B. R. 
For the former Trial is to no Purpoſe, but Judg- 
ment cannot be given upon it, and the Plaintiff 
hath not the Effect of his Suit. 

Ulhete when the Viſne is laid for the firſt Mat- 
ter in the Count, all the Matter which follows re- 
fers to the ſaid Viſne. 1 Saund, 229. 

Where when the Action is laid in one Place, 
and the Juſtification in another Place, the Venue 
ſhall be of the Place where the Defendant juſtifies. 
2 Saund. 247. 

Where the Court awards a Venire to the Officers | 
of a wrong Place, it is no Cauſe of a Challenge t 


the Array. 2 Saund. 257, 258. 
2 


G 


H 


A Yemre 


Uenne and entre Facias. 
APenire according to a ſpecial Cuſtom miſ-award- 
ed only in Part, reſolved to be aided after Ver- 
dict, by the Statute of 21 Fac. cap. 13. of Jeofails. 
2 Sannd. 258, 
In the awarding of a Venire facias, ſuper qo Wn 
præceptum fuit Vic. Com. Oc. is Error. Ibid. 399. 
GC Tf a Matter of Law be depending undetermined, Where a ſpecial Ve- 
and an Iſſue alſo joined in the Cauſe, there muſt e mult be awarded. 
be a ſpecial Venire awarded, tam ad triandum exitum quam ad inqui- 
rendum de dampnis fi, Gc. Hill. 23 Car. B. R. As well to try the Iſſue, 
as to find the Damages both upon the Iſſue, and upon the Matter put 
in Judgment of the Court, if Judgment ſhall be given for the Plaintiff. 
D The Plaintiffs Attorney ought to give a Copy | 


781 
Vienire miſCawarded 
in aided after Vet- 
dict. 


Error in the awarding 


Plaintiff's Attorney; 


of the Jury returned upon the Yenire unto the 
Defendant's Attorney before the Trial, if he de- 
ſize it; and after the Trial it may be filed, if the 


if deſired, muſt give the 
Defendant's Attorney a 
Copy of the Jury re- 
turned on the Fenire. 


F The Party that will move to have the Venue 


Plaintiff thinks fit, or the Court requires it: Paſch. 
24 Car. B. R. That the Defendant may have a 
Sight of it. 

E A Venire de vicineto Civitatis, is good without 
naming of the Parith within the City, out of which 
the Jurors are ſummoned; and ſo it was ſaid to be 
adjudged in Gavel and Gippoe's Caſe, 10 Fac. contrary to the Book of 
5 H. 5. For a City may have but one Pariſh in it, and it is faid it ſhall 
be intended to have no more Pariſhes than one, except the contrary be 
ſhewed. See alſo Raym. 67. 


A Venire de vicineto 
Civitatis, good withour 
naming a Pariſh. 


When the Party that 
would —_— the Venue 


changed, muſt move for it the ſame Term the De- muſt move for ir 


claration is delivered, if it be delivered above eight 
Days before the Term ends to the Defendant's At- 
torney; but if there be not eight Days of the Term 
to come when it is delivered, it may be moved the next Term after 
the Action is brought, before the Rules for Anſwer are out: Trin. 
23 Car. B. R. For that is the proper Time to plead and join Iflue, 
G @This Court ought not to change the Venue, fo 
that by it the Cauſe cannot be tried within the Ju- 
riſdiction to the Court: Trin. 23 Car. B. R. For 
that is to ouſt themſelves of their own Juriſdiction, 
and it may be to the Prejudice of the Plaintiff that 
laid his Action there. 
H @The Vine ſhall not be changed from the Place 
in the Count by pleading of a tranſitory Matter; 
and if it be, it makes the Plea ill. 1 Lutw. 14. 
That Paul's Church-yard, JVhite-hall, King- 
ſtreet, St. Margaret V. ud Wh are good Viſnes. 


B. X. may not alter 
the Venue, ſo as the 
Cauſe cannot be tried 
within their Jurifdic- 
tion. ; 


Viſme ſhall not be 
changed by pleading a 
tranſitory Matter. 


Paul's Church- yard, 
Sc. good Viſnes, 


Lid. 215. | 
K PDienue not changed in Covenant. I Lev. 307. Venue in Covenant 
| | may not be changed. 
Vol. IL 9 N Aſſumpſit 
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Where the Conſent ene. in Conſideration he would conſent, A 


was, mult be pleaded. and not hinder a Marriage; Plea, that he conſent- 


ed, and did not hinder, is ill; without ſaying 


where he conſented : 2 Lev. 227. For the Conſideration was not only 


that he ſhould not hinder, but pofitive alſo that he would conſent. 
80 1;Lewiſe where the . Oo an Executor pleads — 1 Plaintiff re- 
Defendant had Aſſets. plies, one Hundred P ounds on 
fendant had Aſſets ultra the hundred Pounds, but 
ſays not where, and held ill, upon a general De- 
murrer. 3 Lev. 311. | 
What Oath the De- Ik the Defendant will move to change the Venue, 
fendant muſt take up- he muſt make Oath, That the Cauſe of Action, if 
INES change any be, did ariſe in the County where he would 
have the Yenue laid, and not in the County where 
the Plaintiff hath laid his Action, or elſewhere out of the County 
where he ſwears it did ariſe; and the Defendant's Attorney, or his 
Clerk, muſt make Oath of the Time when he received the Plaintiff's 
Declaration : Trin. 23 Car. B. R. That the Court may be rightly in- 
formed of the Matter, and not induced to change the Venue contrary to 
the antient Rules and Practice thereof. | 
Where the eme muſt. Uhere a Suit is brought upon a real Action, the 
be laid in a real Action. Venue ought to be laid in that County where the 
Thing is for which the Action is brought: Hill. 
23 Cur. B. R. Becauſe it is local, and only triable 
there, and is not tranſitory, which may be in any 
County. 
In what Actions the In an Action of Debt for Rent, Action of Cove- 


Court will not change nant, or upcn any Specialty; or in an Action of 


the Venue. Account-Render, the Court will not alter the Venue. 
Trin. 1650. B. S. and Mich. 1650. Ibid. 
judgment reverſed A Judgment given in an Inferior Court was re- 
decauſe the Fenire was verſed here by a Writ of Error, becauſe the Venire 
. was Venire facias, &c. and not at large: Hill. 1650. 
B. S. But ſuch a Yenire in the Common Pleas is 
good: For the conſtant Courſe there, is to enter the Yenire briefly with 
an, &c. but inferior Courts muſt not vary from their uſual Forms. 
. The Detendant may move to alter the Ventie, 
to altex the Venue, tho* although the Plaintiff's Declaration be not perfect: 
Plaintiff's Declaration Ifich. 1650. Of. 25. B. S. For though it be not 
de not perfect. . . | . | 
perfect in all Things, yet it may be ſo perfect, that 


he underſtands where the Vene is laid; and that is 


enough to ground a Motion upon to alter it, if it 
is laid where it ought not to be. 

In Debt for Rent, In an Action of Debt brought for Rent due for 
where qhere is no Pri- Land upon a Leaſe under Hand and Seal, where 
Venue mult not be laid there is no Privity of Contract, as againſt an Aſ- 
out of the County where ſignee, &*c. the Venue muſt not be laid out of the 
the Land lies. County where the Land lies for which the Rent is 


2 | gue 5 


B 


y due; and the De- 


C 


D 


E 


GG 


Uenue and Uenire Facias; TH 


due ; for the Action is for want of * of Contract become a local 


Action, ratione terre, out of which the Rent is iſſuing, and not tran- 


ſitory: Hill. 1650. B. S. 29 Jan. But where the Action is brought by 
the [ «flor againſt the Leſſee, there being Privity of Contract, the Ac- 
tion is tranſitory, and the Demiſe may be laid to be made in any other 
County than that where the Land lies. 


laid in Wales, if the 


A A Venue cannot be laid in Wales in a 9 The Venue cannot be 


Action, the Cauſe whereof did ariſe in England; dion arise 
becauſe this would be to remove the i gg be 13 wn 
tried out of the Juriſdiction of the Court, and 

then this Court can give no Judgment in it: Trin. 

23 Car. B. R. And ſo the Trial would be fruitleſs. 


B Venue not changed in Scandalum Magnatum. Not changed in Scan- 


1 Leu. 56. See 3 Keb, 39. datum Magnatum. 


C The Venue cannot be changed after tlie Defen- Nor after the Defen- 


znr - vant has pleaded, tho' 
dant hath pleaded, although the Plaintift hath a rey Form? = mga fg a 


mended his Declaration in a principal and material his Declaration. 

Part of it, though the Defendant do imparl by rea- 

ſon of that Amendment, for this all makes it not a new Declaration: 
1650. B. S. And the Defendant hath taken Advantage of the Amend- 
ment by his Imparlance to it, whereas otherwiſe he ought to have 
pleaded. 


D The amending of a Venire out of an Inferior How a Fee to be 


amended out of In- 
Court ought to run thus: Ideo preceptum eſt per ferioe Court: 


eandem Curiam. Hill. 1649. B. S. 30 Fan. 


E here the Declaration is good, but the Plea is Where; upon a Miſ- 


F Probos & legales homines in a Venire, are of the 


uncertain, and yet an Iſſue is joined and tried up- _ Huw — 


on it, this is a Miſ- trial; for there can be no Judg- Cauſe again. 

ment given upon it, for there was no good Iſſue — 
joined, becauſe the Plea was uncertain; and therefore there muſt be a 
Repleader to bring the Matter in Queſtion, and a new Venire to ſum- 
mon another Jury, to try the Cauſe again. Hill. 1649. B. S. 8 Feb. 
ſame import as liberos & legales homines, adjudg- 8 9 
ed: Raym. 417. and Idem 418. 


G Tt 1s {aid, That if fince the Expiration of the The Court may a- 


[ 


Statute of 16 & 17 Car. 2. cap. 3. the Venire be ward a Lende of what 
1 . large Sums they pleaſe. 
1 8 quilibet may expend twenty Pounds in 
ands, and reſolved that the Writ was good, for 
that before any Statute it was, and alſo then was in the Power of the 


Court to award a F evitg (nies of what large Sums they pleaſe, 
H See 1 Saund. 229. 


ill. 20 & 21 Car. 2, That b 5 
the want of a Viſne is aided after Verdict by 16 G PR dn Me M45. hg 
17 Car. 2. cap. 8. = 

An Action on the Caſe for forging a Will brought _ Caſe for forging « 
in Middleſex, but the Land compriſed in it lay in : Tße Land- tay 
Suffolk, and the Venue on Motion changed to / in Suffolk, andthe Venue 
folk. R aym. 33. changed to that County. 


The 
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Why the Statute ap- 

ints Actions to be 

ought in the proper 
Caunties. 


Uenie and Uenire Facias. 


The Statute directs Actions to be brought in the A 
proper Counties where they ariſe; for the laying 
them in foreign Counties, doth put the People to 
Charge for Motions to alter the Venus into their 


proper Counties; and therefore it is fit the Attorneys ſhould obſerve 
it: By Rolle, 1650. B. S. But as yet the Practice herein hath been al- 
ways contrary, and great Inconveniencies might grow thereby, if the 
Hands of the Court ſhould be tied up from doing that which the Exi- 


gency of the Caſe may r 


Where a Medietas Lin- 
guæ ſhall be. 
8 . 6. cap. 29. 


A Medietas Lingue a- 
warded, 


In tranſitory Actions 
the Venue ſhall not be 
altered by Pleading. 


Actions againſt Offi 
cers muſt be brought in 
the proper County. 


21 Jac. 1. cap, 12. 


So upon Penal Sta- 
tutes. 


A Venire was awarded 
Infra Vicinet. de Don- 
caficr, and doth not ſay, 
Infra Fur, it 1s naught. 


the Pariſhes in the 


ing but a Venue; and an Inferior Court cannot award or grant a 
ceſs to be executed out of their Juriſdiction. 


No Place alledged 
for the Promiſe 1n an 
Aſſumpſit, but good at- 
ter Verdict. 


Want of a Venue up- 
on a Nil dicit, is not 
materlal. 


How it muſt be now 
by the Statute of 
4 & 5 Inn. 


equire in ſome ſpecial Caſes. 
MHedietas Linguæ ſhall be where an Alien is a B 


A 


Party. 


Where after Iflue joined a Medietas Lingue was C 
awarded, (which are half Engliſh, and half Foreign- 
ers) becauſe the Defendant was an Alien. 1 


Plow. h. | 
An Action laid in London, the Defendant pleads D 


the Death of the Plaintiff at Tor, this is naught ; 
becauſe it is a tranſitory Matter, and ſhould have 
ſaid, 'That he died at London; and the Jury muſt 
come from thence, not from Tork. Lutw. 345. 

Actions brought againſt Officers of Juſtice, muſt E 
by the Statute of 21 Fac, cap. 12. be laid in the 
proper County, and from thence the Jury muſt 
come; and ſo muſt Actions upon the penal Sta- 
tutes, except in Caſe of the King in ſome particular 
Caſes; as for Cuſtoms, e*c. | 

Apon a Writ of Error from an Inferior Court, F 
the Venire was awarded de Vicinet. de Doncaſter, and 
did not ſay, n Curie præclict. and 
the Court was of Opinion, that it was naught; be- 
cauſe the Vicinet. de Doncaſter extends as far as all 


Hundred where Doncaſter is, the whole Hundred be- 


Pro- 
; Hill. 5 V. & M. B. R. 

In an Aſſumpſit no Place was alledged where the 
{ſecond Promiſe was made, but good after a Ver- 
dict. 


The want of a Venue upon a Nihil dicit, is not H 
material; becauſe the Writ of Inquiry was of no- 
thing but only of the Damages, and a Writ of In- 


quiry of Damages may be by any Jurors of the 


County. Lev. 237. 
By a Statute made 4 & 5 Anne, it is enacted, I 
That for the Trial of all Iſſues in the Courts at 


TWeſtminſter, © except in Caſes of Appeals of Felony 


and Murder, and Informations or Actions upon 
2 Penal 


” 
1 


— 


Uenue and Uenire Facias. 785 


Penal Statutes, the Venire facias ſhall be awarded of the Body of the 

proper County where ſuch Action is triable. 

A Jn an Action brought in any of the Courts at _ The Jurors to have a 
IWeſtminſter, where it ſhall appear to the Court to be '** ö 
neceſſary, that the Jurors who are to try the Iſſue 
in any ſuch Action, ſhould have the View of the Meſſuages in Queſ- 
tion, Gc. in order to their better Underſtanding of the Evidence to be 

given at the Trial, the reſpective Courts may order Special Writs of 
De or Habeas Corpora to iſſue, by which the Sheriff or Officer to 
whom ſuch Writ is directed, ſhall be commanded to have ſix out of the 
firſt twelve named in ſuch Writ, or more of them, at the Place in 
Queſtion, ſome convenient Time before the Trial; who then and there 
{hall have the Matters in Queſtion ſhewn to them by two Perſons in 
the {aid Writs named, to be appointed by the Court, and the ſaid Sheriff, 
or other Officer who is to execute the {aid Writ, ſhall by a Special Re- 
turn thereupon certify, That the View hath been 
had according to ſuch Writs. 4 & 5 Anne. 

B | A Venire fe acias that is filed, cannot be altered A Venire which is fi- 

. without Conſent of the Parties: Mich. 22 Car. B. R. | cannot be oke 

For the filing of it doth make it a Record, which Paris. 
all Parties are bound by: But if it be not filed, the 
Plaintiff may make, out a new one, and try the 
Cauſe at another Aſſizes, and by another Jury. 

C - Debt was brought in London upon a Bond pay- t zs in the Power of 
able at Brs/tol, the Detendant pleads ſolvit ad Diem the Court where the 
& Locum; and moved, That there ſhould go out a Ve fall go. 
Venire facias to the Sheriff of Briſtol, for fear the 
Plaintiff ſhould try it in London; for if he ſhould 
try it at London, it would be a Jeofail after Verdict, 
by the Statute of 16 & 17 Car. 2. cap. 8. and the 16 &17 Car, 2, 
Court ordered it accordingly. For, ſays the Court, b. 8. 
we will order the Venire facias to be where it ought 
to be, viz. in Briſtol. 9 W,3., See Title Trial. This Act was made 
perpetual by 22 & 23 Car. 2. cap. 4. 7 | 

D Gpon a Scire facias againſt Bail, and Iflue was Whether the Money 
tried in Middleſex, whether the Debt was levied , retyring 7-519 

in Aent or no. It was adjudged a good Trial, and and good. ; 

Coſts taxed upon the new Statute. Note, The Scire 

facias was brought in Middleſex, and could not be brought elſewhere, 

and ſo the Trial was well there. 9 IV. | 


4 & 5 Inn. 


E @Clhere the Plaintiff lays tranſitory Matter in one Tranſitory Matter can- 


not by Plea be drawn in- 


County, the Defendant cannot by Plea draw this . anbther County. 


into another County. 1 Lev. 149. 
F MWhen a Tranſitory Action is laid in, a 7 When an Action may 


where it did not ariſe, and the Defendant by Plead- Wages Beni was ou 


ing brings it into the County where the Cauſe of 

Action did ariſe ;. yet it may be tried in the County where it was 

tirſt laid in the Declaration, and not in the County where the Defen- 
Vol. II. 90 f dant 
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16 & 17 Car. 2. cap. 8. 


Uenue and Uenire Facias. 


dant hath brought it by Pleading, by the Statute of 
16 & 17 Car. 2. cap. 8. which ſays, that after a 
Verdict no Judgment ſhall be ſtayed, for that there 


is no proper County or Place where the Action is laid. But the Defen- 
dant may move, that there may be a Venire to try the Cauſe where it 
is brought by Pleading, and the Court doth uſually grant it. See 


beforc. 


Where the Venire fa- 
cias ought to be de Cor- 
pore Comitatus. 

4 & 5 Inn, 


could not be tried; 


What is a Lien Comis. 


Mhere the Venue cannot come from a Vill, Ham- a 


let, or Lieu Conus, there it might before the Statute 
of 4 & 5 Anne, be de Corpore Comitatus. Mich. 
22 Car. B. R. For if it might not be ſo, the Cauſe 

and ſo there would be a Failure of Juſtice which 
the Law will not permit, if it may be helped with- 
out Injuſtice. A Lieu Conus is a Caſtle, Manor, or 
other notorious Place, well known, and 11 


taken Notice of by thoſe that dwell about it; and not a Cloſe or Paf- 
ture Ground, or ſuch like Place of no Repute : Mich. 22 Car. B. R. 
Which may be known, or not to be known of thoſe who inhabit near it. 


The Court will not 
alter the Venue in Debt 
upon a Bond. 


Where the Defendant 
may, by Pleading, bring 
it to be tried 1n another 
Place or County. 


The Court will never change the Venue in an 
Action of Debt brought upon an Obligation: Be- 
cauſe the Action is Perſonal 
is at the Ele&ion of the Party to lay it where he 
pleaſeth. But if the Condition of the Bond be for 
the Payment of the Money at another Place and 
County, or to do an Act at another Place and Coun- 


ty: There the Defendant by pleading Performance of the Condition, 
{hall bring it to be tried Dy a Jury of the Yenue of the ſame Place and 


County, as are mentione 


in the Condition : Becauſe the Bond is b 


ſuch Plea admitted to be the Defendant's Bond, as the Plaintiff hat 

declared; ſo that need not be proved or tried. Then the Matter in 
the Condition is what remains to be tried, and that is moſt proper to 
be tried where the Thing is by the Condition directed to be done. But 


16 4 17 Car, 2. cap, 8. 


A Venire may be re- 
turned before the Iſſue 
is actually emter'd, 


Jurors to have ten 
Pounds per Annum in 
Freehold, Copyhold, or 
antient Demeſne. 


4 5 AH. & M. c. 24. 
Dett, 15. 


now by the Statute of 16 & 17 Car. 2. cap. 8. a 
Trial in the firſt County is good. See before, this 
Act made perpetual. 

A Yenire facias is oftentimes returned before the 
Iſſue is actually enter'd, and yet it is well enough. 


wards upon Record by the Clerk 


For the Iflue is joined in Paper, and enter'd after- 
in Co 


Urt. 


By an Act of Parliament made 4 & 5 V. & M. D 


cap. 24. ſect. 15. it is enacted, That all Jurors (ex- 
cept Strangers, upon Trials per Medietatem Lingue) 
who are to be returned for the Trials of Iſſues in 
any of the Courts at Weſtminſter, or before Juſtices 


of Aſſize, Niſi Prius, Oyer and Terminer, Gaol-Deli- 


very, or General Quarter-Seſſions of the Peace, ſhall have in their own 
Name, or in Truſt for them, within the ſaid County, ten Pounds per 
Aunum at the leaſt, above Repriſes, of Freehold or Copyhold Land, or of 


3 Lands 


and Tranſitory, and it 


B 


Lands and Tenements in Antient Demeſne, or in Rents, or in all or in 
any of them, in Fee-fimple, Fee- tail, or for the Life of themſelves, or 
ſome other Perſon: And if any Perſon of a leſſer Eſtate and Value ſhall 
be returned upon ſuch Jury, it ſhall be Cauſe of Challenge; and the 
Party ſhall be diſcharged upon the Challenge, or his own Oath of the 
Truth of the Matter. And in all Yenires to be hereafter awarded, it 
ſhall be therein mentioned, Quorum quilibet habeut decem Librat” Terre 
Tenementor vel Redditum per Ann ad minus per quos rei Veritas, Gcc. 
Alſo the faid Statute directs the Sheriff to ſummon each Juryman by the 
Space of ſix Days at the leaſt before the Trial-Day, 1... the Juryman 
upon Pain of forfeiting ten Pounds to their Majeſties. to be ſummoned. 

A Tf the Defendant moves to change the Venue, up- How it is Where the 
on Affidavit made, That the Cauſe of Action (if Affdavit is, That the 
any be) did ariſe in Xen, or other County, and not Hude of Action was tn 
in London (where the Action is laid) or elſewhere _— adn 
out of the County of Kent, or other County: If up- 

on a Motion the Court orders the Venue to be chan- 

ged, the Plaintiff muſt alter his Declaration, and 

lay his Action in Kent, or other County. 

By the Statute of 8 & 9 V. 3. cap. 9. it is en- Conſtables, by Com- 
acted, That after Michaelmas 1697, all Juſtices of mut ITS 
the Peace are required and commanded at their Perſons to be Jurors. 
Seſſions next before Michaelmas, yearly toiffue out 8 * &. 3. cap. 9. 
Precepts to the Conſtables within their reſpective 
Counties or Diviſions, requiring them to return Perſons to ſerve upon 
juries, as by the ſaid Act is directed. 
C In the /erire only twenty-three Jurors were re- Twenty-three return 'd 

turned, and in the Habeas Corpora there were the oy Huber, . — 
twenty-three, and the Addition of J. S. to make there were twenty-three 
up the twenty-four z which J. S. was ſworn, and 7 he gd, Neb cn 
held to be a Miſ-trial : But if twelve of the twenty- „ 111. 


three returned had tried it, it had been well e- But if twelve of the 
twenty- three had tried it, 


nough. C7 0s Car 9 2 78. pl. I 8. it would have been good. 


D Uhere a Place which is no Vill, ſhall after a Intendment of Vene. 
Demurrer or Verdict be intended a Vill. 3 Salk. 5 


381. 
E TAUhere the want of a Venue is cured. ' 3' Salk, Want of Vemie. 


381. 4 
F In an Action of Scan. Mag. laid in London by Venue chang'd in Scan. 
Lord S. the Court, by reaſon of his Intereſt there, Hg: 
at the Inſtance of the Defendant, ruled that the 
Venue ſhould be changed, and left it to Lord S. 
his Election to lay it in any other County but Lon- 
don and Middleſex. Skin. 40. 

G Pemire ſicut alias is a Venirèe of itſelf, and a Alias Venire. 


Trial may be had upon it. Skin, 119. 


Venue, 


Uenue and Uenire Facias. 787 


788 
Venue altered. 


Venue, 
Scan, Mag. 


Coſts. 


Fierue changed. 


Privilege. 


Aouerdict. 


Venue where it may be altered by Privilege of A 
an Attorney when Plaintift, but not when Defen- 
dant. Carthew 126. 

Concerning the Laying of a Venue. id. 234, B 
256. | 
Where it ſhall not be changed in an Action of C 
Scandalum Magnatum. Thid. 400. 

On Leave to amend a Venire after Error brought, D 
the Plaintiff in the Original Action is not to pay 
Coſts. Mod. Caſes in Law and Equity 234. 

Where in a Tranſitory Action by Special Origi- E 
nal the Venue was changed. Bid. 228. vide 316. 

A Barriſter or Attorney join'd with another, has E 
no Privilege to change the Venue. Ibid. 316. 


Uerditt. 


Damages. Jury. 


See Jeokails + 
Judgment, 


Verdict, what. 


Nil habuit in 
Tenementis. 


ſtionem juris non reſpondent Juratores ſed 
Judices, & ad Quæſtionem Facti non re- 


Van quaſi dictum Veritatis, & ad Quæ- G 


{pondent Judices ſed Juratores: Fo2 Juro2s are to try the Fact, and 
Judges are to adjudge accozding to the Law that ariſeth upon 
the Fatt. Co. Litt. 226. a. | CE 


A Verdict found 
againſt a Record, is 
void, 


No Conſtruction ought 
to be made to vacate 
a Verdict, that can be 
any Ways conſtrued to 
be good. 


A Aerditt which is found againſt a Record, is a H 
void Verdict: Hill. 21 Car. B. R. For a Record 
is of a higher Nature, and more Credit 1s to be given 
umto it than unto a Verdict, and the Record which 
proves itſelf, doth prove that the Verdict is falſe. 

If a Verdict may be any Ways conſtrued to ] 
make it a good Verdi&, there ought not to be 
made a Conſtruction of it to deſtroy it, and make 


it bad: Hill. 21 Car. B. R. For the Law delights M 
5 the 


A 


B 


C 


4 


* 


the Preſervation of Things, and to make the beſt Conſtruction of then 
and would not have Things to be done in vain, nor conſtrue them to 
be fo done, where a better Conſtruction may reaſonably be made. 

The Court will not take the Inqueſt by Default, | | 
except the Plaintiff's Counſel do pray it: Hill. 21 24: fall nor le 
Car. B. R. For the Plaintiff may chuſe whether he 1«6& hs Blaiznif''s 
will challenge any of the Jury or no, and therefore Counſel pray it. 
the Court will not take it except he defire it. 

Ik the Plaintiff do fail in proving of his Iſſue, If the Plaintiff prove 
the Verdi& ought to be found for the Defendant, 4 his 2 the Ver- 
except the Jury do know of their own Knowledge, Defendant, cet il. 
that the Defendant is guilty : Hill. 21 Car. B. R. Jury know him to be 
So that the Jury is not ſo tied up by the Evidence, &%*y: 
that they muſt always give their Verdict according to it; for a Man's 
own Knowledge is the beſt Proof of Things. 

Ik one of a Jury that found a Verdict, were out- 3 
la wed at the Time when the Verdict was found, the ,,A f may bere- 

' : eric 1 1 
Verdict is not good, but may be reverſed by Error: Jury were outlawed. 
Hill. 21 Car. B. R. For an outlawed Perſon is out 
of the Protection of the Law, and is debarred from intermeddling 
with any Civil Affairs, as a Perſon excommunicated is from partici- 
pating in Divine Ordinances, and is not liber & legalis homo, as every 
Juryman ought to be. 

Ik a Verdict be found for the Plaintiff, and he | The Plaintiff fhati 
will not enter it, if the Defendant move the Court 4] CONT 0 wages 
in it, they will compel him to enter it; and ſo it is 
where the Plaintiff doth refuſe to enter a Verdict 
found for him, upon the executing of a Writ of Inquiry of Damages : 
Mich. 22 Car. B. R. For the Plaintiff ought to reſt ſ{atistied with what 
the Law gives him, or elſe there would be no End of Suits ; or the 
Defendant may enter it himſelf, if the Plaintiff will not, to prevent 
farther Trouble which may happen unto him by the not entering of it. 

A Declaration that is not good, is in many 
Caſes helped after a Verdict, by the Statute of Jeo- What 8 
fails; but where the Declaration doth not make it e. Jecfails as 
appear that the Plaintiff had ſome Cauſe of Action 
to warrant his Declaration; or where ſome material and eſſential Part 
of the Declaration is omitted, ſuch Declarations are not helped by the 
Statute : Mich. 22 Car. B. R. and Hill. 22 Car. B. R. For that were 
to ſupply a Declaration, where in Effect there was none, which the 
Statute did not intend, but only to help ſome Faults. 

The Plaintiff ſhalt not have Judgment upon a pinie . * 


Verdict which falſifies the Declaration. 1 Saund. have Julgment an 
230. Verdict that falſifies his 
Declaration. 


G Ghere although the Jury have found quod con- Where the Court will 


; I ; r. adjudge contrary to what 
cefſ ; yet the Court will adjudge quod relaxavit. n 1 


2 Saund. 97. | 
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A Verdict need not That a Verdict need not be ſo preciſe as a Plea, A 
be ſo preciſe as a Plea. 2 Canned. 97. 

Where in Error the here in Error the firſt Verdict ſhall be certi- B 
firſt Verdict ſhall be fjeq as well as the laſt Verdict. Bid. 


certified as well as the 
laſt. 
Of 2 Verdi in an Concerning a Verdict in an Action of Waſte : C 


Action of Waſte. 2 Saund. 255. And that the finding of the particu- 
lar Waſtes is the Subſtance of the Verdict. Lid. 

Ik a Special Verdict be drawn up contrary to the D 
Notes agreed upon by the Counſel on both Sides at 
the Trial, the Court upon a Motion will rectify 
this, if the Parties cannot agree between themſelves 
to do it: Mich. 22 Car. B. R. If it be in a Matter fit to be done; but 
if the Matter of Fact be found imperfectly, then they will award a Ve- 
nire facias de novo, to try the Iſſue again. 

Tie ts wt Ik the Court do direct the Jury to find a Special E 
Prayer a Special Ver- Verdict upon the Prayer of the Plaintiff, or of the 
dict is found, ought to Defendant; the Party at whoſe Prayer the Special 
e Verdict was found, ought to proſecute this Special 
Verdict, that the Matter in Law in it may be determined: Mich. 22 
Car. B. R. Becauſe the Verdict was directed to be ſo found in his Fa- 
vour, and at his Deſires; and therefore he ought not to make Uſe of 
this Favour to delay the other Party thereby, but muſt proſecute with 
Effect; and if either Party ſhall delay to join in the Drawing of it up, 
and to pay his Part of the Charges, the Court will order the Party who 
deſires it to draw it up ex parte, and the other Side ſhall not be heard 
by his Counſel to argue it. | 

Where the Court doth direct the Jury to find a x- 
OE WED Special Verdict, one of the Counſel on each Side 
Notes for a Special Ver- are to agree upon the Notes for it, and to draw 
diet. them up, and to ſet their Hands to them, and to 
deliver them in unto the Jury in convenient Time, fitting the Court, 
or elſe the Court will take à general Verdict: Mich. 22 Car. B. R. 
That the Trial may take ſome Effect, and not be fruitleſs. 
| The Chief Juſtice at Veſtminſter-Hall, or Guild- G 
A vera my de Hall, or any Judge of Aſſize, may in ſome Special 
Caſe take a Verdict out of Court, which Verdict is 
called a Privy Verdict; but then the Verdict muſt afterwards be pro- 
nounced in Court: Mich. 22 Car. B. R. And after this Privy Verdict 
given, the Jury may, when they come into Court, diſſent from it if they 
think fit, and give a contrary Verdict in Court to that which they gave 
privately, which laſt Verdict ſhall ſtand, and the Privy Verdict ſhall 


be void. 


Where the Court will 
rectify a ſpecial Verdict. 


A Pꝛivy Verdict is in Strictneſs no Verdict: *Tis H 


1 Privy Verdict, only a Favour which is allowed by the Court to the 


Jury for their Eaſe. 5 Mod. 351. 


Na 


Verdict. 


A No Privy Verdict can be given in Criminal 
Cauſes which concern Life, as Felony, & c. becauſe 
the Jury are commanded to look upon the Priſoner 
when they give their Verdict; and ſo the Priſoner 


is to be there preſent at the ſame Time: Raym. 193. 


But in Criminal Caſes where the Defendant is not to 
be perſonally preſent at the Time of the Verdict, a 
Privy Verdict may be given. 5 Mod. 351. 

B Ik a Matter of Fact be left out in the Notes of 
the Special Verdict drawn up by the Counſel, this 
cannot be amended afterwards, tho* the Court be 
moved in it, and altho' the Counſel on both Sides 
do conſent : Mich. 22 Car. B. R. For this were for 
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No Privy Verdict in 
Criminal Cauſes. 


Except where the De- 
fendant is not to be 
perſonally preſent. 


Matter of Fact omit- 
ted in the Notes can- 
not be amended after- 
wards. 


the Court and Counſel to make a new Verdict againſt the finding of the 
Jury, who have found the Matter of Fact already as the Notes are; but 
the Court will in this Caſe grant a Venire facias de novo. 


C The Plaintiff and Defendant ought both of them 
to appear in Court to hear a Special Verdict, and 
the Jury is to be called, and to have the Special 
Verdict read unto them by the Secondary, and up- 


Method of finding a 
Special Verdict. 


on the Reading of it, if there be any Miſtake in the penning of it, the 
Counſel on either Side hath Liberty to except againſt it ; and when the 
Counſel is agreed, then the Secondary demands of the Jury, Whether 
they agree to find it ſo? And if they anſwer they do, then the Verdict 
is found: Paſch. 23 Car. B. R. And it is to be afterwards drawn up, 


and entered according to the Notes ſo found. 

D Ak the Jury will take upon themſelves to find 
againſt the Directions of the Court, any Thing in 
Matter of Law, the Court will receive the Verdict: 
Paſch. 23. Car. B. R. But they had beſt have a Care 
that they do not incur the Penalty of an Attaint. 

E. Ik in an Action upon the Caſe brought for Speak- 
ing of ſcandalous Words, the Jury do find that the 
Defendant did ſpeak Words which are actionable 
againſt the Plaintiff, and ſo give a Verdict for the 


The Court will re- 
ceive a Verdict found 
againſt their Directions. 


If the Words found 
are not in the Declara- 
tion, the Verdict is not 
good. 


Plaintiff, and it appears that the Words found are not expreſſed in the 
Declaration, this is not a good Verdict, unleſs other Words are found 


to be in the Declaration which are actionable: Tin. 23 Car. B. R. For 


4 


(Cr 


the Words in the Declaration are only put in Iflue to the Jury, to try 
whether they were ſpoken or not; and not the Words which the Jury 
have found, and ſo they have found a Verdict upon no Iſſue joined. 

A Special Verdict after the Notes are agreed up- : 3 
on by the Counſel, and drawn up, and their Hands , No Special Werde 
ſet unto them, is not a Special Verdict, until it is Court. * 
allowed by the Court: Mich. 24 Car. B. R. For 
they are to judge whether the Matter in Queſtion be rightly ſtated or not. 

Where Judgment ſhall be arreſted for the Incer- es 
tainty of the Verdict. 1 Saund. 154, 155. and p. ee e e 
2 Sa undi. 171. tainty of the Verdict. 


Where 
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792 Verdict. 
"AA IK Where a Verdict is imperfectly found by the Ju- A 
peel 1 ry, there the Defendant is not 10 move upon it in 
muſt be a new Trial. Arreſt of Judgment, for there cannot be any Judg- 
ment given upon ſuch a Verdict, and by Conſequence 
the Motion is needleſs ; but in ſuch Cafe there ought to be no Venire 
to ſummon a new jury to try the Cauſe again, becauſe the former Trial 
was fruitleſs. Mich. 23 Car. B. R. 
Where a Special Verdict is imperfectly drawn up B 
So likewiſe where 2 and entered, the Judges will not argue the Matter in 
Special Verdict 1s im- 8 C2 3 x 
perfectly drawn up. Law 3 for there can be no Judgment given in the 
Cauſe by reaſon that the Verdict is not good; but 
in ſuch a Caſe there muſt be a new Venire, that a new Verdict may be 
found, which may bring the Matters in Law in Queſtion, that ſo it may 
be determined, and Judgment given according to the Law. Hill. 23 
Car. B. R. Mich. 1649. B. S. _ - 3. - - 
; A Cauſe depending in Court upon a, Matter in 
* 2 oy Law, found by a Special Verdict, ought not by the 
dict ought not 10 be antient Practice of the Court to be read in Court as 
e a Record, until Books thereof be given unto the 
: 8 Judges of the Court, and ſo is the Uſe in the Exche- 
quer at this Day: Paſch. 24 Car. B. R. That the Judges may have ſuf- 
ficient Time to conſider of, and to ſpeak to the Matter in Law, and to 
look into them at the Time of the Arguments made at the Bar, as they 
ſhall have Occaſion; but now the Court allows the Books to be deli- 
vered to them four Days at leaſt before the Cauſe is put into the Paper 


for a Conſilium. 
| Every Miſdemeanor of the Jury before they give D 
of 3 their Verdict, is not a ſufficient Cauſe to make void 
cate the Verdict. the Verdict: Paſch. 24 Car. B. R. Although they 
may be puniſhable for it. 

There can be no Tf a Verdict be given where there is no Iſſue join- E. 
eee 10 Babes ed, there can be no Judgment given upon ſuch a 
joined, Verdict, but there mult be a Repleader to bring the 

Matter to a Trial : Paſch. 24 Car. B. R. For there 

was nothing tried before, for want of an Iſſue joined. 

4 e br 2 Special Verdict ought to be prepared by Coun- 

tO the Jury. ſel, and delivered to the Jury to confider of before 

they deliver their Verdict in private to the Judge, 

and not the next Morning when the jury come to deliver their Ver- 

dict openly in Court: Paſch. 1650. B. S. 2 Maii. For then the Court 

cannot expect till they conſider of it, and without Conſideration it is 
not fit for them to give their Verdict. 

a 8 By Glyn Chief Juſtice. If the Court do order a 
be order rait Special Verdict, and the Counſel do not attend with 
Counſel do not attend the Notes of the Verdict, or do not ſet their Hands 
with the Notes, the to them when the Jury is to give in their Privy Ver- 
N enen dict to the Judge, the Jury may the next Day give a 

general Verdict in Court, notwithſtanding the 
2 Direction 


Uerdick. 793 
Direction to find a Special Verdict; and ſo was it done in à Trial at 
the Bar. Paſch. 1656. B. S. | 
In criminal Cauſes, or real Actions, or Actions „r Errors are not 
qui tam, c. if there be an Errors in the Proceed- welped after a Verdict. 
ings, they are not helped after a Verdict, by the 
Statute of ny : Paſch. 1651. B. S. 11 Maii, For the Statute men- 
tions not theſe Matters, and it ſhall not be extended to Equity, becauſe. 
it is an Abridgment of the Practice of the Common Law, and penal to 
the Party concerned. F | 
What Defe&s are aided after Verdict. See What Defects are aided 
Title Jeofatis, and the Statute 16 C 17 Car, 2. ter 2 Verdidt. 
cap. 8. 
C {Then a defective Count ſhall be made good by A Defeftive Count 
the Verdict. 1 Lit. 5 0ũ99.. N wide good by the Ver 
D Although the Court do bid the Secondary to re- 
cord a Nonſuit, yet if it be not recorded, the Court zesse Ni have 
may take the Verdict afterwards: Trin. 1651. B. S. the Court may take the 
For the Nonſuit is no Nonſuit before it be recorded, Verdict. 
for until it is recorded it is not upon Record. 
E Although the Plaintiff and the Defendant do The Jury may find 
conſent to have the Jury find a Special Ver- bonn Fanta cuz tho 


b * | : both Parties conſent to 
dict, yet they may find a General Verdict: Tin. find a Special one. 


1652. B. S. But it is a very unuſual Thing for 
them to do it. | 1 | 
F A UGerdic by Default in an Action of Treſpaſs _ Manner of finding a 
and Ejectment, is found in this Manner : When the A Ae by Defultinan 
Jury is ready at the Bar to * the Cauſe, the Se- Ejectment.. 
condary bids the Crier call the Defendant, which 
he thrice doth ; and if he do not appear, the Plain- 
tiff's Counſel do pray the Court to take the Inqueſt by Default; 
thereupon the Jury is ſworn, and the Record is read unto them; then 
the Plaintiff's Counſel do open the Record unto the Jury, and de- 
mand of the Defendant's Counſel whether = will confeſs Leaſe, 
Entry and Ouſter, or not ; which if they refuſe to do, then the 
Plaintiff is called Nonſuit, and Judgment is to be entered againſt the 
caſual Ejector; but if the Defendant confeſſeth Leaſe, Entry and 
Ouſter, then the Plaintiff's Title muſt be opened, and ſome Proof 
thereof made; and if no Evidence be given for the Defendant, the 
Jury muſt find for the Plaintiff, and give him Damages and Coſts of 
Suit: 1654. B. &. It is called a Verdict oy Default, by reaſon of the 
taking it in this Manner upon the Default of the Defendant's Ap- 
7 1 _ his Title, 3 Paſch 
G In the Cale of Bateman and Aarvey : Paſch. i e | 
1659. B. S. It was faid by Glyn Chief Juſtice, That com che Detennts 
the Court will not compel the Defendant's Counſel Sousſel to ſubſcribe a 
to ſubſcribe a Special Verdict; but if he refuſe to Special Vendict. 
do it, the Court will order the Verdict to be en- 
tered ex parte without ſubſctibing of it. 
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7 0 Uerdict. 


„Where Surplufage Tet Surpluſage in a Verdict ſhall not hurt. A 
ſhall nor hurt. | 2 Saund. . 308. of wat 4 6 <4 L 2&5 | 
Were taking of Where taxing of Coſts by the Jury where Coſts B 
Coſts; not recover, are not recoverable, ſhall not hurt the Verdict as 
ſnall not hurt for the A 1 | mam 
Reſidue. to the Reſidue, © 3d. 257. 
Fe ir eee rj Mantua, IF WIE" C 
two Things, and bur Jury find the Defendant guilty quoad le timicꝶt, and 
one found, is ill. aſſign Damages, but ſay not any Thing as to the 
Mantua, it is ill; ſo in Debt for ſeven Pounds, the 
Jury find Debet ſix Pounds; and ſaid not any Thing to the Refidues, all 
is ill and diſcontinued. -' 3 Lev. 55. 2:65 918858 
If the Jury find a A the Jury find a Matter ſpecially, and do con- D 
Matter ſpecially, and clude a Thing which cannot ſtand and agree with 


conchude incongruouf- their finding, the Concluſion is idle, and ſhall be 
ly, the Concluſion is 


idle. taken to ſignify nothing: By Rolle, Chief Juſtice, 

Wes | 1654. B. S. For the Verdict was perfect without 
the Concluſion, and therefore an idle and impertinent Thing ſhall not 
vitiate that which was well found without ſuch a Concluſion. 

: The Jury may find a Matter of Record, if it be E. 
rg Jury wy very antient, or if the Record be imbezilled; or can- 
ca; be nor not be found upon Search made for it; notwith- 
thewn to them. ſtanding what is held in Scholaſtica's Cale to the 

contrary, although the Record be not ſhewed to the 
Jury: By Rolle, Chief Juſtice. So alſo they may a Deed, or a Will, 
the Contents being well proved by Witneſſes. Yaugh. 77. 
By Gh Chief Juſtice: Tin. 1658, If an Ac- F 
Where tle Jy tion be brought for five hundred Pounds, the Jury 


ack ä may find Part paid againſt the Plaintiff, and Part 
unpaid againſt the Defendant, and ſo divide the 
Verdict. LY 955 


* Coun will. whe In the Caſe of Sir Job Harvey, upon a Trial G 
:cainſt their Direckions. at the Bar, it was controverted, if the Jury do 
find a Verdict cotitrary to the Directions of the 
Court, whether it was a good Verdict, or not, and 
whether the Court ought to take it; but at length the Court took the 
Verdict, though it was given againſt their Direction. | 
. The true Reaſon why the Statute of Jeofails helps H 
g Bc. e a after a Verdict, is, becauſe it is ſuppoſed, That the 
dict. Matter left out was given in Evidence, and that the 
Judge did direct accordingly ; or elſe the Verdict 
could not be found. 1 Mod. 292. 5 
Inſtructions how to Mote, In the firſt Place, before you go about to ] 
draw up a Verdict. draw up your Verdict, be it either General or Spe- 
cial, carefully read over the Iſſue, and draw it up 
exactly by the Iſſue. For if the Verdict doth not in all Things anſwer 
the Iſſue, it is a void Verdict. e | 


5 
* 


The 


| Verdict. 
4 The Court cannot give any Judgment upon an 
ambiguous Finding; but the Matter muſt be poſt- 
tively found. Show. 539. 
B In Treſpaſs and Aſſault, two plead ſon Aſault, 
and one pleads non cul. both Iſſues found for the 
Plaintiff, and ſeveral Damages upon each Iſſue, and 
naught: For it is one intire Offence by the Plain- 
tiffs Declaration, and when all are found Guilty, 
the Damage ought to have been intire ; but in Treſ- 
paſs againſt ſeveral, if one be found Guilty in part, 
and the others in all, the Damages ſhall be ſeveral. 
Cro. Eliz. 860. pl. 32. 
Ulhere a Verdict is given by thirteen Jurors, it 
is a void Verdict; becauſe no Attaint will lie. 
Thornton and Dodſon, Paſch. 33 Car. 2. Rot. 87. 


D Although a Verdi& was found for the Plaintiff 


as to ſeveral Modus's; yet there not appearing to 
be a ſufficient Modus in Law, a Conſultation was 
granted. Lntw. 1052, 1053. 

Ik a Jury find a Point in Iſſue, and a ſuperfluous 
Matter over and above, that ſhall not vitiate the 
Verdict. Mod. Caſes 4. | 


F Ik ſo much is found in a Verdict as will ſerv: 
the Plaintiff's Turn, although not directly accor- 
ding to the Iſſue, it is well enough. 1 Lev. 142. 
1 Mod. 4, 5, 6. | 
G Qpon two ſeveral Conſiderations the Defendant 
promiſed to do two ſeveral Acts, upon non Afſump- 
fir, and a Verdict for the Plaintiff finds quod A/ 
ſumpfit, and aſſeſs Damages to twenty Pounds, to 
be paid in dying, if by Law it may be, and aſſeſs 
for Colts twenty Shillings, and Judgment was en- 
tered for the twenty Pounds and Coſts : And mo- 
ved, That they find generally quod Aſſumpſit, and 
do not divide them, being ſeveral, but held good : 
For if they were upon ſeveral Promiſes, yet non 
Aſjumpſit pleaded, and the finding quod Aſſumpſit is 
good: As to the other, the finding the Aſſumpſit, 
is good, and what comes after is void. Cyo. Car. 
219. pl. 4. | : 

In an Avowry for Rent, part was found for the 
Plaintiff, and Damages and Coſts (which ſhould not 
have been) and part for the Avowant, the finding 
of Damages and Coſts for the Plaintiff, is void; for 
when part is found for the Avowant, he ſhall have 
a Return with Damages and Colts. Cro. Fac. 473. 


hed; 


ent Modus i» 
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Verdict muſt be poſi- 
tive, not ambiguous. | 


Battery againſt three 
who plead ſeverally, and 
ate all found Guilty; the 
Damage muſt be entire. 


Not ſo in Treſpaſs. 


A Verdict given by 
thirteen Jurors, is void. 


A Conſultation may 
be granted, if a tuffict- 
not found. 


The Finding a ſu- 
perfluous Matter with a 
Point in Iſſue, ſhall nor 


hurt the Verdict. 


If the Verdict will 
ſerve the Plaintiff's 
Turn, although not di- 
rectly according to the 
Iſſue, it is good. 


Where there are two 
ſeveral Conſiderat ions, 
and two ſeveral Acts to 
be done; one non A/ 
ſumpſit pleaded, and a 
Verdict uod Aſſumpſit 


is good. 


The jury aſſeſs Da- 
mage twenty Pounds, to 
be paid in Dying, if al- 
lowable by Law, it is 
a good Verdict for the 
twenty Pounds, and void 
for the other. 


In an Avowry for 
Rent, part is found for 
the Plaintiff with Da- 
mages and Coſts, and 
part for the Avowant ; 
how the Judgment ſhall 
be. 


An 


A Cuſtom found by a 

Jury, they need not to 

And more than makes 
for the Plaintiff. 


UQeurdich. 

An Hue upon a Cuſtom for a Common, the Jury A 
find the Cuſtom, and that the Commoners had uſed 
to pay it for a Hen a Year, (Note, It was not Pay- 
ing, for then it had been a Condition:) And ad- 


judged for the Plaintiff, for he need not to ſhew more than makes for 
im. And for the Hen, he who is to have it may diſtrain the Com- 


moners Cattle upon his own Land. 


How to find a Verdict 
upon an Iſſue in an A- 
vowry, and how in I reſ- 
paſs and Reſcous. 


A Verdict found up- 
on an inſuſficient Plea 
full io the Iſſue, is good. 


Verdict for the Plain- 
tiff, and Judgment for 
the Defendant. 


Where an ill Plea is 
found for the Plaintiff, 
Judgment ſhall be for 
the Plaintiff. 


But if found for the 
Defendant, he ſhall not 
have Judgment. 


The Court are not to 
regard what the jury 
find contrary to the A- 
greement in Pleading. 


A Jury find more 
than the Iſſue, it is void 
tor the Reſidue. 


The Matter ought to 
be found as pleaded. 


Damages found occa- 
fine Aſſumptionis, where- 


as it ſhould be occafione 


non performationis Aſſump- 
tionis. 


Jury find Aſſets in 
Jeland, how it is. 


5 Rep. 78. b. 79. | 

Jn an Avowry all the Tenure alledged is mate- 
rial to be found; but in Treſpaſs and Reſcous, part 
will do. Cyo. Eliz. 799. pl. 49. See Title Avowyy, 


B 


The Defendant pleads an Entry before the Rent C 
due, but did not ſay that he expelled him, or held 
him out. And upon an Iſſue non Intravit, it was 
found for the Defendant, and he had Judgment tho? 
the Plea was inſufficient, yet the Verdict was full 
to the Iſſue. Hob. 326. Cro. Eliz. 778. pl. II. 

Where it appears to the Court, that the Plaintiff D 
hath recovered a Verdict without Cauſe of Action, 
the Court will give Judgment for the Defendant. 

1 Plow. 66.b. 

In Debt upon a Bill, Payment is no Plea ; but E 
if Iſſue be joined thereupon, and found for the 
Plaintiff, it 1s good, and the Judgment ſhall be for 
the Plaintiff, becauſe it is found that he did not 
pay: But if he found for the Defendant, foraſ- 
much as it was an ill Plea, no Judgment ſhall be 
for the Defendant. 5 Mod. 226. 

What is agreed in Pleading, though the Jury F 
find the contrary, the Court is not to regard it. 

I Mod. 6. 2 Lut to. 1216. 


2 Jurp find the Iſſue and more, it is good for G 
the Iſſue, and void for the Reſidue. 2 Lev. 253. 


Where there is a Special Plea, it ought to be H 
found as it is pleaded; as where the Iſſue was if 
ſeiſed in Fee of two Acres, it was found ſeiſed in 
Fee of a Moiety. Cro. Eliz. 506. 

The Jury find that the Plaintiff ſſtinuit dampna J 
occaſionè Aſſumptions, whereas it ſhould be occaſrone 
non performationis Aſſumptionis, and therefore re- 


vers'd. Cro. Eliz. 781. pl. 18. See Co. Fac. 684. 


J. 2. Contra. 
The Jury find Aſſets in Ireland, is good; for the K 


finding Aſſets is ſufficient, and ſaying in Ireland is 
idle and void. Cyo. Fac. 55. pl. 25. 


A Dil⸗ 


2 
9 


erdict. 


A A Difcontinuance 91024 Part, is helped by the | 


Statute of 32 H. 8. cap. 30. 3 Lev. 40. 


B Treſpaſs for three Things, the Verdi& finds 
two, but nothing for the other, it is a good Diſ- 
continuance. 3 Lev. 55. | 


C The Jury caſt Lots for their Verdi&, which be- 
ing proved by Affidavit, the Verdict was ſet aſide. 
2 Lev. 140. 


D See Title Juty and Jurozs, how Jurors have 


been fined for Eating, Drinking, or having Eatables 
in their Pockets. 


E Amendment of a Special Verdict after Entry up- 


on the Roll, by an Entry of a Leaſe by Indenture 
found by the Jury prout, but not put into the Ver- 
dict. 4 Rep. 52. b. See Title Affize. 


F After a Verdict return'd in Court, it cannot be 


amended upon any Suggeſtion; but if there be any 
Miſpriſion, Suggeſtion ought to be made of it be- 
fore the Verdict return'd. Co. Eliz. 112. But a 
Miſtake of the Clerk of the Aſſizes appearing to the 
Court, was ordered to be amended. G. Eliz. 1 50. 


G AQerdit# will not help a bad Writ; but if there 


be no Writ, it is helped by a Verdict. 4 Anne, 
B. R. 

The Court will amend a Special Verdict, where 
it is agreed by the Notes to bring the Special Mat- 
ter in Queſtion. 

There the Jury have given a Verdict which is 
accepted by the Court, and recorded, be it perfect 
or imperfect, the Jurors are for ever diſcharged. 
But if the Verdict be ſo imperfe& that a Judgment 


A Diſcontikuancb 20 


32 . 8. cap. 30. 


Treſjaſs as to three 
Things, the Jury find 
two, and nothing to 
the third, it is a Diſ- 
continuance. 


ury caſt Lots for 
their Verdict, it was 
fet aſide. 


Miſdemeanor of Ju- 
rors. 


Amendment of a Spe- 
cial Verdict after an En- 
try on the Roll. 


Where a Verdict may 


not be amended. 


And where it may. 


A Verdict will not 
help a bad Writ; but 
no Writ 1s helped. 


Where the Court wil} 
amend a Special Verdict. 


Where a Venire de 
Novo ſhall be awarded. 


cannot be given upon it, a Venire facias de Novo ſhall be awarded by 
the Court to try the ſaid Iſſue by others; and there ſhall not be a new 


Niſi Prius. 8 Rep. 65. b. 66. 4. But there ſhall be 
a new Venire de Novo, for a Jury having once 
given their Verdict, although it be imperfe&, yet 
they ſhall never be {worn again upon the fame Iſ- 
ſue, unleſs it be in Cale of Aſſize, where the Party 
is to recover by the View of the Recognitors. Oo. 
Face 210. pl. 2. 211. 

Where upon an imperfect Verdict a Venire facias 
de Novo iſſued, and then a General Verdict againſt 
both Defendants, and moved that it was void; be- 
cauſe by the ſame Roll it appears, That one of the 
Defendants was found Not guilty, as appears by 
the Roll: But per Curiam, The firſt Verdict was 

Vol. II. | 9 R 


The Ni Prius muſt 
be the ſame, but the 
Venire muſt be new, and 
a new Jury. 


Where the firſt Ver- 
dict is ſet aſide, and 2 
Venire facias de Novo; 
the firſt 1s as if there 
never had been any, and 
it is the laſt that is the 
Verdict. 
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798 Verdict. | 
meerly void, and is as no Verdi&, and all that is found therein is 
void, and not to be reſpected, although entered in the ſame Roll, 
wherefore the ſecond Verdict is good. Cro. Fac. 627. pl. 21. 

Not duch vrecifs Fm . Such preciſe Form is not by Law required in A 

in Denial Verdicts as Special Verdicts, which are found by the Lay- 
in Pleading. Gents, as is in Pleading, which is done by Men 

learned in the Law. 9 Rep. 51. b. 

Verdict without Da- In a Writ of Annuity, the Jury found the Ar- B 
mages is imperfect z rears, but neither Damages nor Coll ; which was 
an imperfe& Verdict, and could not be ſupplied by 
But a Releaſe of them Writ of In uiry. Note, Inſufticient alleſling of Da- 
2 mages, — no aſſeſſing of Damages, is all one. 
But upon the Plaintiff's releaſing of his Damages 

and Coſts, he had Judgment. 

An Inſtance where In a Cauſe which came to be tried at Guildba/l, C 
fuch Verdict was Et the Counſel on both Sides agreed to find the Matter 
ſpecially, and Notes were for that Purpoſe drawn 
up, and ſigned by them. Thereupon the Chief 

Juſtice told the Jury, That it being Matter in Law, it was by the 
Counſel on both Sides left to the Determination of the Court. 'The 
Foreman of the Jury, (who it was thought was brought in for that 
Purpoſe, being in Bethel's Time when he was Sheriff, and Matter of 
Prerogative in Queſtion) told the Chief Juſtice, 'That the Court nor 
Counſel ſhould not make any Verdi& for them; they as an Engliſh 
Jury would make their own Verdicts themſelves, and gave a general 
Verdict for the Defendant. But there being a Bill in Chancery depen- 
ding about this Matter, and an Injunction moved for after this Verdict, 
the Lord Chancellor Finch declared, That he had formerly ſo great an 
Opinion of London Juries, that if his whole Eſtate Jay at Stake, he 
would willingly try it by a London jury: But, ſays he, they have fo 
miſbehaved «rf in this Cauſe, that I had rather ſee my Houſe 
on Fire than hear of ſuch another Verdict: And thereupon he granted 
a perpetual Injunction. 

Where the Court win The Court will not compel the Defendant's D 
not order a Special Ver- Council to ſubſcribe a Special Verdict: But if he 
ict to be entered en refuſes to do it, the Court will order it to be en- 

WI | tered e Parte, and Counſel ſhall not be heard for 

Party who refuſed to join in it. 

A Special Verdict There is a Difference between Pleading, which E 
need not 10 be ſo exact jg er peritos and a Special Verdict, which is the 
and particular as Plead- 5 a p 2 P a 
ing is. Saying of the Lay-Cents; and therefore the Miſ- 
take of a Letter, nor the Addition of a Word ſhall 
And why ? not hurt a Verdict ſo long as conſtare poteſt that it 
is the ſame Place, and the ſame Land. See the 
Caſe 1 Sid. 27. 

2 


An 


B 


< 


D 


E 
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A An Action of Battery 


Verdict. 

was brought againſt three 
Defendants, who plead ſon Aſſault- The Jury find 
that two of the Defendants aſſaulted the Plaintiff 
firſt, and aſſeſſed Damages; and as to the third 
Defendant, they find that the Plaintiff aſſaulted him 
firſt : It was moved, That the Plea and Iſſue was 
joint, and that the Jurors cannot ſever it, Curia. It 
is joint and ſeveral, | 
had his Judgment againſt the two who were found 
Guilty. Mich. 34 Car. 2. B. R. But Note, by a 
late Statute made 8 & 9 . 3. cap. 10. For prevent- 
ing of frivolous and vexatious Suits, &c. He who 
is found Not guilty ſhall have his Coſts. See in 
Title Judgment, and Title Molle Pꝛoſequi. 

There the Subſtance of the Iflue is found, 
which is ſufficient for the Plaintiff to recover, al- 
though it be not found modo & forma, yet the 
Verdict is good. Hob. 73. 

A Special Verdict may be given upon a Special 
abſque hoc. 3 Leon. Cale 185. fol. 136. 


In an Avowry for Damage-feaſant upon a Leaſe 
made, which commenced at Michaelmas, upon no 
ſuch Leaſe pleaded, the Jury found it to commence 
from Michaelmas, which was the Day after, but 
yet held good; becauſe there is ſufficient found 
to excuſe the Tort ſuppoſed by him who diſtrein'd; 
but if it had been for a Title it had not been good. 
Moore, Caſe 1188. | 

A Man ſays that he was ſeiſed of a Meſſuage, 
and ſixty Acres of Land, ſixty Acres of Meadow, 
and eighty Acres of Paſture, and ſo preſcribes for 
Common Appurtenant, in two hundred Acres of 
Waſte, of which the Defendant had incloſed three 


And thereupon the Plaintiff 


++, 

Treſpaſs and Battery 
againſt three, who plead 
fon Aſſault; the Jury 
find that two of them 
aſſaulted the Plaintiff 
firſt, and aſſeſsd Dama- 


ges: And as to the 
third, that the Plaintiff 
aſſaulted hin firſt; 


It is joint and ſeve- 
ral, and the Plaintif! 
had his Judgment. 

8#9U; z. cap, 1c. 


Where the Subſtance 
of the Iflae only is 
found, 1t 1s good. 


A Special Verdict 
may be upon an Iſſue 
upon a Traverſe. 


Where a Verdict fines 
contrary to the Iſſue, 
bur excuſes a Tort, it 1s 
gocd. 


But not in Caſe of 3 
Title. 


The Verdict need not 
to find preciſely to the 
Inducement of the Ac- 
tion, but only to the 
Subſtance. 


Acres: The Verdict finds that he had Common to a Meſſuage, and 
ninety Acres of Land, Meadow and Paſture: So it was moved, That 


this was not the Common, as the Plaintiff declared for. Curia. 


The 


Common is but the Inducement to the Action, the Subſtances is the 


Incloſure which did the Tort. C. Jr > NE 
Avowzy for liberum tenement', the Jury found 
that it was the Freehold of his Wife, this is found 
againſt him; for it ſhall be intended his own Free- 
hold. Co. Elig. 524. pl. 52. 
In Trover the Declaration was de ima longa 
menſa cum plateis & abicis culinariis, Anglice, A 


long Table with Shelves and Dreſſers; it was moved in Arreſt of 


Avowry for his Free- 
hold, and it was found 
to be his Wife's Free- 
hold, it is found again“ 
him. 


Trover. 


1 
U * 


ment, that this was incertain non allocatur, for after Verdict it ſhall be 


good if by any Poſſibility it may. Skin, 289. 


In 


8oo Uerdict. 
In an Action fox In an Action on the Caſe, &. for negligently A 
il Negligence in KeePMB Keeping his Fire, Oc. and that the Defendant had 
= 8 kindled a Fire in his Cloſe, which he, tam impro- 
vidie & negligenter ſervavit, that it burnt a Cloſe of Heath of the 
Plaintiff; moved in Arreſt of Judgment, that it does not appear to be 
done by the Command of the Maſter; adjudged for the Plaintiff; for 
this being after a Verdict, they are now upon the Record; and it was 
Matter of Evidence, whether it was his Fire or not. Skin. 681. 
In a Declaration for keeping a Bull which uſed B 


For want of Sciens or 


PS +-6g to run at Men, not ſaying ſciens or ſcienter, was 
held naught after Verdict. Salk. 662. 
The like. Foz keeping a Boar ad mordend* animalia con- C 
ſuet' ſcienter, & c. held well after a Verdict. Bid. 
Defective Title. An Incertainty in the Count will aid a Title de- 
fectively ſet forth, but not a defective Title. Salk. 
364, 664. 
The Turtes finding on In Debt on a ſingle Bill, and nil debet pleaded, D 
Nil debet. the Jury find nil debet to part, and debet to the 
Reſidue, held well after Verdict. Lid. ' 
Evidence. A Uerdi# may be taken upon any Part of the E 
Declaration to which the Evidence is applicable. 
Salk. 133. 
Damages. A Judgment arreſted, becauſe more Damages F 
given then ought. Salk. 663. 
The like. Where Damages are given in Treſpaſs laid at a G 


Time not come, it thall be intended another Time 
was proved. Salk. 662. 


Nil dicit. No finding of a Jury can diſcharge a Man againſt H 
| a Confeſſion by Nil dicit. Ibid. 23. 
Special Verdict. See where a Special Verdict found on a ſingle l 
Point. Jbid. 249. | 
Declaration. here it aids a bad Declaration. 3 Salk, 236. K 


Carthew 6, 86, 304. 
Where a Verdict will Jt will not help where the Matter is not action- L 


o 
* = n N 2 - ** 2 . "IV. 
} 8 * 4 . < r 
* OC - - A 8 „ < — * 
—— . Nt _ 4 > BIT 3 WL 2 = 
— e _ - — — - — ——y = ES "i; l 2 = — r be J a 
A * Fas ne * r k * wor L * R PR — 0 
2 - 4 0 4 I q 
* , wy . * ms - 3. enS — 3 — 
— - a 
J 8 k — . * —.— 2 
* * — — . * 5 7 EV 2 17 1 1 * . 
- © ay — 3 — — TS — * 1 = b . — 
ia — y © _ , — * s * 2 * + Boo 5 7 * 2 , X 4 
* A . l 5 0 — - 
© = of — - . * q * = _ — - —— 
— 4 < — — 
* = — 


vw 

i bi ald. able, or where the Party hath taken a wrong Re- 
1 med y. 3 Salk. 30. 

1 Diſcontinuances. Oiſcontintances are helped by the Statute of M 
W | Jeofails after a Verdict. Bid. 130. 

W Turyman. Where it was ſet aſide for the Miſbehaviour of N 
1 a Juryman. Ibid, 372. | | 
ti Ill Verdi. Where the Defendant was charged with ſeve- O 


ral Treſpaſſes, and found guilty as to one; and the 
Jury finding nothing as to the other, the Verdict is 
M. M 372. | 

Special Verdict. There the Jury may give a general Verdict, P 
and where they may find the Matter ſpecially. 
Ibid. 373. f 

The finding of the Ok Verdids, where more is found than what is Q. 

Jury. Iſſue, and where leſs is found. id. 374, 375. 


2 Quere, 


= 
= jm 4 = IE) — _ . 2 — " - FS. — "> SI 
> a. — - NN — vi. Y IE — . 4 * 
72 ENG ———— 2 2 vm 222 — > 6 > 
E & xt” th A . 2 . m —_—_— * Sms 
1 * - _—_— 7 
4 4 . * — — ens ' * 
2 os e 7 — „ - = LT EY * * 
— . * * a _ 
- —— * — 4 K £ 
2 - X * I on 4 
— - A . - —_Cq Lat 0 
i C289 wi — 


Verdict. 


A See a Special Verdict amended on paying Caſts. 
Mod. Caſes in Law and | 

B Quere, If a Verdict on a 
mation could be ſet aſidę ſor 
Juryman. (And Note, all the Judges of England 
were divided on the Point.) id. 201, 202 to 


uity 48. 
uo Warranto Infor- 
iſbehaviour of a 


C A Aerditt given on good Evidence, and ſo cer- 

tified by the Judge, ought not to be ſet aſide. Vid. 
D "here the Defendant is acquitted in any Caſe 

on a Criminal Proſecution, it ſhall not be ſet aſide. 
Ibid. 208. | 

E PHMotion to ſet aſide a Verdict, becauſe the Agree- 
ment was in the Disjunctive, but ſet forth in the 
Copulative, denied. Ibid. 239. 

F Uhere ſeveral Iſſues are joined, a Verdict find- 
” one and not the other, is ill. (Pro toto.) 
Ibid. 3. 

G A Uerdii# amended by the Notes of the Clerk, 
and Poof of the Matter given in Evidenc 
ing Coſts. Ibid. 49. 

H Motion to ſet aſide two Verdicts, 

Diſtringas was not ſtamp'd, but denied. (Jide 
Stamp-Outy.) id. 226. 

Where Words may be taken in a Doubtful Senſe, 
they thall be taken in that which will ſupport the 
Verdict, &c. 
K Mods that are falſe Latin are cured by a Ver- 
Bid. 380. | 
1, Uhere a Thing ſhall be intended after a Ver- 

dict. Cartbew 131. 
M Uhere it ma 


who is neither 


e On pa y- 


becauſe the 
Ibid. 240. 


be given in Evidence againſt one 
arty or privy to the Suit. Did. 


N Ulhere it cures inſenſible Words. Vid. 131. 

O There it cures the Inconſiſtency of the Action. 
Did. 189, 

p here Diſcontinuance of Proceſs is cured by a 
Verdict. Tbid. 206. 

AG here the not well aſſigning the Breach of an 
Agreement is cured by a Verdict. 

R Where a Verdict doth not cure an immaterial 
Iſſue. Bid. 371. 

S There it helps an impoſſible Day laid in the 
Declaration. 3 

T There it helps every Thing which is to be pro- 
ved at a Trial. Dia. 

Vol. II. | 


Ibid. 272. 


Evidence. 


Acquittal. 


Variance between the 
Agreement and Verdict 


Ill Verdict. 


Amendment. 


Stamp Duty. 


Conſtruction of Words. 


Falſe Latin. 


Intendment. 


Evidence. 


Inſenſibility. 


Inconſiſtency. 
Diſcontinuance. 


Breach. 
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Immaterial Iflue. 


Day in the Declara- 
tion. 


Evidence. 


Cahere 


802 
Evidence. 


What aided. 


The like. 
Nil debet. 
Trial in a wrong 


County. 


Damages: 
In Verdi, 


8 on a Con- 
feſſion in the Plea. 


Eſtoppel. 


Uicar. 
Where a Verdict was ſet aſide for Irregularity. A 
Carthew 499 3% 

Surpluſage, an ill Bar, or a Diſcontinuance B 
may be aided by Verdict. Comberb. 57, 170, 331, 
363, 379. | 

What other Faults ſhall be aided by the Verdict. C 
Ibid. 149, 150, 284, 426, 427. 

In Indebitat Aſſumpſit, nil debet held a good D 
Plea, and Iſſue after a Verdi. Ibid. 426. 

Trial in a wrong County is aided by Verdict, E 
and the Statute 16 & 17 Car. 2. Ibid. 472. 

Where a Jury are enveigled to give more Da- E 
mages than they ought, tis not aided by Verdict. 
Ibid. 357, 442. 

On a Verdict on two Aſſumpſits, if one be ill, G 
the Plaintiff can't have Judgment. Vid. 303 and 

10. 

, There a Verdict on an immaterial Iſſue tried H 
ſhall be ſet aſide, and the Judgment be given on 
the Defendant's Confeſſion of the Treſpaſs in his 
Plea. Bid. 370, 380. | 

Where a Verdict in another Action of Treſpaſs I 
againſt one of the Plaintiffs may be pleaded by 
way of Eſtoppel. Did. 166, 167. 


A Vicar, what. 


Rector and Vicar. 


Vicarages. 


Augmentation. 


Uitar. 


Uicar is he that gerit vicem Perſonæ, ta K 
ſupply his Place in his Abſence, and is a 
Spiritual Perſon. 1 Leon. 182. 


The Difference between a Rector and a Vicar, L 


3 Salk. 377. 
Utcarages are endowed out of the Rectory. M 
Ibid. 378. . 
Where a Vicar may ſue to have his Vicarage N 
augmented. id. 


Uiew. 


( 803 ) 


Uiew. 


See Uenue and Uentre. 


A Aiew is fo2 a Jury to ſee the Land oz 
Thing in Queſtion, and lies in Eje- 
ment, Waſte, and ſeveral teal AﬀMions, 


and alſo in Afſizes of Novel Diſſeiſin, 


where at leaſt Six of the Recognitozs muſt have the Uiew bekoze 


the Aſſizes. 


B The Jury ought not to view the Place in Queſ- 
tion betwixt the Plaintiff and the Defendant, with- 
out the Direction of the Court, although the Par- 
ties will conſent. By Glyn Chief Juſtice. Paſch:; 


1656. B. & For the Court is to direct all the Proceedings in Law, in 
order to the Trial, as being indifferent, and beſt knowing to do that 


which is for the expediting of Juſtice. | 

C Kiew denied where it ought to be granted, is 
Error; granted where it ought not to be, Error or 
not; denied quia conſtat Cur. that the Huſband died 
ſeiſed. 2 Leu. 117. „„ 

D The Court will grant that the Jury ſhall view 
the Thing in Queſtion for them to try, if the Plain- 
tiff and Defendant will conſent unto it, otherwiſe 
not: Mich. 1650. B. S. Nov. 15. But the Jury 


muſt find without a View, according to the Light they have received 
from the Evidence, as their Conſciences ſhall direct them. The grant- 
ing of Views is Cauſe of Delay, which the Court will be no Cauſe of, 


except the Parties freely conſent to it. 

E Formerly there could not have been a View in a 
Perſonal Action, but upon withdrawing of a Juror 
after they were {worn, and Conſent of the Parties 
by a Rule of Court for that Purpoſe. But now by 
4 & 5 Anne, it is enacted, That in any Action to be 
brought in the Courts at Weſtminſter, it appearing to 
the Court, That it will be proper that the Jurors who 
are to try {uch Iflue ſhall have a View of the Places 
in Queſtion, the better to underſtand the Evidence 

3 


View, what, 


Jury ought not to 
view the Place without 
Direction of the Court 


View denied where it 
ought to be granted, is 
Error. 


The Court will not 
rant a View unleſs both 
arties conſent, 


Formerly there could 
not have been a View in 
a Perſonal Action, until 
a Jury ſworn, and a Ju- 
ror withdrawn by Con- 
ſent. 

But by the Statute of 
4 & 5 Ann. For the A. 
mendment of the Law, if 
the Court ſhall think it 
proper that there be a 
View before Trial. 


upon 


* 
7 wrt : 
9 * 
CR 


upon the Trial,; in ſuch Caſes the reſpective Courts may order Special A 


7 


Writs of Diſtringas, or Habeas 1 14 to iſſue out to the Sheriff, com- 
manding him to have Six out of the firſt Twelve of the Jurors therein 
named, or ſome greater Number of them, at the Place in Queſtion, 
ſome convenient Time before the Trial; who then and there ſhall have 
the Matters in Queſtion ſhewn to them by the two Perſons named in the 
Writ of Diſtringas, to be appointed by the Court; and the ſaid She- 
riff, or other Officer, who is to execute the ſaid Writ, is ſpecially to 
return upon the ſame Writ, the View made according to the Com- 
mand in the Writ. 

No Evidence to be - Mote, Upon a View, the Thing in Queſtion is B 
given to the Jury upon only to be ſhewn to the Jury, but no Evidence to 
dock be given on either Side. 
How the View to be If Waſte be aſſigned in ſeveral Corners of a Wood, C 
in Wale .* the Jury. is to have the View of every Corner; 

aliter where Waſte is aſſigned in the whole Wood. 
I Leon. 259. 7 7: i nh 6:5 

How in every Room. If Waſte be aſſigned in every Room of an Houſe, D 
the View of the Houſe generally is ſufficient. id. 


How it as where they {here in ſeveral Places Waſte is aſſigned, and E 
had not the View of the the Jury had not the View of ſome of them, of that 


AT they may find no Waſte done. id. 
Where grantable. A Uiew is grantable only where the Title is in F 
Queſtion. Salk. 665. 
Penire, © Bekoze the View is granted, the Yenire muſt be G 


return'd, and then the Rule is, that ſo many of the 
Panel ſhall view it, &. Ibid. 
How a View is to be, See the Method of Proceeding in Caſe of a View. H 


Bid. 22S 
Qt lafca amovenda. See Reſtitution, 


U I Il. 
nt FETs”? 
A Vill, what, \ 7 


Vill and Patiſh all ill and Pariſh ſhall be intended all one. Cro. K 


one ; yet th b k 
two Vills in one pa- Fac. 263. Wrey's Caſe, yet there may be two Vills 
The 


Ila eft ex pluribus manſionibus vicinata, & } 
collata ex pluribus vicinis. I Inſt. 115. b. 


riſh. in a Pariſh. Did. 120. 


3 


Unity ot Poſſeſſion. 
A Che Conſtable of one Vill cannot execute his 
Office in another Vill. 24 Car. B. R. For every e 
Vill hath a particular Conſtable or Officer, and a Office in another. 
confined Power according to their ſeveral Limits. | 
B ' There is an antient Book called Liber Villarum, The Book called 7.;- 
wherein are contained the Names of all the Vills r Villarum. 
and Pariſhes in England, viz. ſuch as were at the 1 
Time of the making that Book; but there are now many more than 
there were then, Paſch. 24 Car. B. R. This Book, I take it, is in the 


805 


— Fe 


Unity of Poſſeſſion. 


Appurtenant. 
Ealement. 


See 


oN | Nity of Poſſeſſion is where a Ban hath a 1 
Right to two ſeveral Eſtates, and holds iar of Poſſeſnon, 
them together in his own Þands. 


D Anity of Poſſeſſion extinguiſheth all ſuch Privi- Unity of Poſſeſſion 


: | extinguiſhes all ſuch 
leges that are not expreſly neceſſary; but a Way to pris | nog Meg uy 


a Cloſe, or Water to a Mill, Gc. which are ex- ſolutely neceſſary; but 


xtinguiſhed. 17 a1 a Way te a Cloſe anda 
preſly neceſſary are not exting Peers and ä — 


Lucy. Trin. 7 F. neceſſary. 


E A Way of Eaſe may be extinguiſhed by Unity What Ways may be 
of Poſſeſſion ; but a Way of Neceſlity, or a Water- 3 Unity, 
Courſe, cannot. Latch. 134. See Cro. Fac. 170. | 


6 1% 


F A Fence my be extin& by Unity, becauſe it is Fences may be ex- 


or ab origine there were no Fences, tintt by Unity. 


of Neceſſity 2 And why - 


Ibid. | 
G A Rent, or a Way of Eaſe, may be extinct by What Things may 


Unity, becauſe they do not exiſt during the Unity, be N by Unity, 
and therefore they are gone: But it is otherwiſe * at not. 

where the Thing doth exiſt, notwithſtanding the 

Unity, as a Water-Courſe, &c. Latch 153. 


Vol. II. 9 T Unitp. 
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Unity extinguiſhes 


Common Appendant 
and Appurtenane. 


Where the Vendor 
ſhall have a Way, tho! 
not reſerved in his 
Grant. 


Where a Rent, Pro- 
fits or Common ſhall 
be extinct, 


Where Unity of Poſ- 
ſeſlion is a Diſcharge 
of the Payment of 
Tithes. 


No Unity of Poſſeſ- 
ſion ſhall ſuſpend or ex- 
tinguiſn Tithes, 


They do not iſſue out 
of Land. 

Unity. 

Releaſe. 


Where a Unity fhall 
bea Diſcharge of Tithes, 
and where of the Pay- 
meat of Tithes. 

21 I, 8. cap. 13. 
ſeit, 21. | 


The ſeveral Qualifi- 
cations that a Unity 
Mall have to be a Diſ- 


charge of Tithes, by 


the 
31 V. 8. cap. 13. 


Anity ot PoſſeMiots, 
Unity of Poſſeſſion will extinguiſn Common p- A 
pendant ind Appurtenant. Cya Elia. 370. pl 6. 
See Oro Elite. 7 94. pb Ho. But not Common for 
Arable Land. Moore; Caſe 681, 654. Feng 

Aſthough ea Grant is made of Part of the Land B 
throagh' wich the Party Vendor hath a Way, and 
doth not reſerve it in his Grant; yet the Party 


1 5 vending ſhall have 4 Way becauſe of Neceſſity. 


Law. 1489. Ae. e 51635 
Where a Man hath as durable and as high an C 
Eſtate, as well in the Land as in the Rents, Com- 
mon and Profits, iſſuing out of thoſe Lands, there 
the Rent, Common and Profit is extinct. 4 Rep. 


38. 4. 
CUhere Unity of Poſſeſſion of the Parſonage, and D 


the Lands tithable in one Hand, at the Time of the 
Diſſolution of Monafteries,” is a Diſclarge of the 
Payment of Tithes. See Hos. 298 299. 

No Unity ſhall extinguiſh or ſuſpend Tithes; but E 
notwithſtanding any Unity they remain i» Efe, ſo 
that they may be demiſed or granted to any Spiritual 
Perſon, notwithſtanding ſuch Suſpenſion. II Rep. 
13. 6. > 9 
Tithes are not iſſuing out of Lands, neither can F 
Unity of Poſſeſſion extinguiſh them, neither are 
they extinguiſhed by a Releaſe of all Right to Land. 

s Zan; Cele 3365 2 16759 35 ng edge 

A Perpetual Unity till the Diſſolution, ſhall be a G 
Diſcharge of the Payment of Tithes, by the Statute = 
of 31 H. 8. cap. 13. Set. 21. Ibid. 14. b. Note, It 
is not ſaid in the Statute, ſhall be diſcharged of 
Tithes, but of the Payment of Tithes. See that 
Statute. 11 Rep. 14. b. 

1. Such Unity muſt have been juſta, libera, H 
æqualis, and er er - It muſt have been juſta, 
claimed by good and lawful Title, and not by 
Diſſeiſin. 

2. Aqualis, viz. There muſt have been a Fee- I 
ſimple, both in the Lands and the Tithes. 

3. Jt muſt have been libera, free from the Pay- K 
ment of any Tithes in any Manner, | 

4. Jt muſt have been perpetua, Time out of Mind, L 
that ſuch Religious Houſes were endowed, and ſuch 
Religious Perſons had in their Hands both the Land 
and ReQory, before the Memory of Man. Godolph. 


Fol. 454, 455. 
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Uotd 


Void and Voidable. 


(Acceptance. 
See Condition. 
Leale, &c. 


A (-!Dme Things are abſolutely void, and ſome 


* 
1 


ate voidable - which ſee in the ſeveral Void and Voidable, 


e Paragraphs following. 


B A Thing is void which is done againſt Law at 
the very Time of the doing of it, and fuch a Thing 
done ſhall bind no Perſon ; but a Thing which 1s 
only voidable, and not abſolutely void, is a Thing 
which he that did it, ought not to have done; yet 
when it is done, he that did it cannot avoid it; but 


it may by ſome Act in Law be made void by his 


Heir, cc. 21 Car. B. R. 02 

C It a Judge of an inferior Court takes not the 
Oaths according to the Statute, all the Proceedings 
adjudged void in Error thereon. 2 Lev. 184. contra. 
Idem 243. | 3 

D here a Grant is void at the Commencement, 
4 Act afterwards can make it good. Daliſ. 64. 

„ | 

E i 1 Leafe for Life, which is only voidable, muſt 
be made void by Re-entry, it being a Freehold con- 
veyed by Livery : But where a Leaſe for Years is 
abſolutely void, there needs no Re-entry; but if 
the Leſſee will not avoid the Poſſeſſion, the Leſſor 
may bring his Ejectment to try the Title without 
any Entry; but in the former Caſe he cannot, 
3 Rep. 65. 4. | | 

F Mhere a Leaſe is voidable, Acceptance of the 
Rent will make it good : But where it is void, no 
Acceptance, or other Act can make it good. 3 Rep. 
64. b. | 


what, 


A Thing done a- 
gainſt Law is void; 
but a Thing which he 
who did it, ought not 
to have done, is only 
voidable. 


If the Judge of an 
Inferior Court take not 
the Oaths, all the Pro- 
ceedings are void. f 


A void Grant can 
never be made good. 


A void Leaſe is of it 
ſelf void; but a voida- 
ble Leaſe muſt be made 
void by Re- entry. 


Where a Leaſe is 
voidable, what makes it 


good, 


' Where 
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808 Uouchet. 
Where a Deed is a voidable Deed at the Time A 
A 3 * of Pleading, as if the Seal is broke, or if it be de- 
3 7 livered by Dureſs Cc. the Obligor muſt not plead 

8 Tem WE is, Oc. Ot p 
— NWoan eſt fatum: Becauſe when the Action was 
brought it was his Deed, and muſt be avoided by Special Pleading. 
Rep. 119. a. 
1 Sa alſo in Caſe ↄf an Act of Parliament, which B 
So alſo in Caſe of an ſays, That a Bond or other Deed ſha be. void z yet 
Act of Farliament. the Law hath ordered it to be made void by Plead- 
ing. 5 Rep. 11 7 

Non ft faclan may be Then a Bond was once a Deed, and before Ac- 
pleaded where Altera tion brought it was razed, or Alterations made in 


tions are made. ; t, the Defendant may plead Non eft Fatum. 3 Rep. 


119. 6. 
Infant or NenCompos. Bond of an Infant or Non Compos is void. Salk. D 
427, 675. TIP" 
Non com pos. So the Surrender of Tenant for Life being Non E 
Compos, to him in Remainder, is void. Ibid. 576. 
Judgments. Erroneous Judgment of Inferior Court is void; F 


but of Superior Court only voidable. Bid. 67 4. 


Uoucher. 


See Recovery. 


Uoucher, in the Underſtanding of Law, G 

Voucher, what. is when the Tenant calls another into 
the Court, who is bound to him to 
Warranty, and is either to defend the Right againſt the Defen- 
dant, oz to yield him other Lands, &c. in Ualue ; and it er- 
tends to Lands oz Tenements of Freehold oz Inheritance, and 
not to any Chattel real, perſonal, oz mixt. He that vouch- 
eth is call'd the Uoucher, (vocans) and he that is vouched, is called 
Couchee, (warrantatus) The Pꝛoceſs whereby the Uouchee is called, 
is a Summoneas ad warrantizandum, &c. A Recovery with a ſingle 
Coucher is, when there is but one Uoucher ; and with a double 
Uoucher is, when the Uouchee voucheth over. And ſo of a treble 
Cloucher. There is alſo a Fozeign Uoucher, when the Tenant 
being impleaded within a particular Jurisdi#ton, as in London, oz 
the like, voucheth one to Marranty, and pzays, that he may be 
ſummoned in ſome other County, out of the Jurisdiftion of that 
Court; which might aptly be called, a AGoucher of a Fozeigner, 

de forinſecis vocatis ad warrantizandum. Co. itt: 101. b 8 
. here 


3 


* 
"= * 


A . There ſhall not be any Counter-plea, but where ”* tg 
it is thereby proved, That he who is vouched, had , OT Ne Act ts 
not ſuch an Eſtate whereof he could make a Feoff- inter-Plea. 


ment. Cro. Eliz. 689. pl. 25. Fes Where the Tenant 


B. Ik the Tenant will vouch to Warranty a dead vouches a dead Man, or 
one who is not in eſſe, 


Man, or one where there is no ſuch Perſon, the De- theDemandant may aver 


mandant may he received to ſay, That he is dead, againſt it. 


or that there is no ſuch Perſon. 14 Ed. 4. cap. 18. 


> 9% eng Cuſtom. 
late, See Inhabitants. 


Ales. 


"Baron and Feme.} { Fine. 
| Conſideration, | |Leafe, Leſloz, Tel⸗ 


See < Conveyance. > {#ce. 
Deeds. | Pzovilo. 
| Expolition. 2 Recovery, 


of Property began amongſt Men; as Cc, what. 

where one ſeiſed in Fee ol Land enfeoffed e 
another without any Conſideration, but only meaning that ano⸗ 
ther ſhould be ſeiſed to his (iſe, and that he would take the Pꝛoſits 
of the Land, and that the Feoffee ſhould have the Freehold and 
Poſſeflion thereof to the ſame Aſe. Now after | 
this, upon good Conſideration, and to avoid 27 v. 8. cap, 10. 
divers Miſchiefs, came the Statute of 27 H. 8. 
cap. 10. of Uſes, which united the Ale and Poſ⸗ PN 
ſeſſion together : So that whoever hath the Uſe of the Land hath 
the Poſſeſſion of it, acco2ding to the Uſe that he hath, by Uirtue 
of that Statute. See a large Expoſition of that Statute in 
Brent's Caſe, 2 Leon. Caſe 25. 


C i Tees: of Land began after the Cuſtom 


Vol. II. "7 ot het There 


* % 


| Eden were two Inventors of Uſes, Fear and 
Fraud; Fear in the Time of Trouble and Civil 
War, for {aving of their Inheritances from Forfei- 
, and Fraud in Time of Peace to defeat Debts, 


8 
910 

What were tlie In- 
ventors of Uſes. 


1 . 1 


; e: 
Gas Wards, Eſcheats, c.  Fones 127. of + 
What Lands may be. All Lands. of Inheritances local, as Rents in fe, 
convey d to Uſes. Liberties, Franchiſcs viſible or local, may be con- 
| veyed by Way of Uſe. Ibid. | 

Bug. Inhexitances perſonal, as Annuities, e*c. 
which have po Relation t& Lands, or local Heredi- 
taments, cannot be conveyed by Way of Uſe. Bid. 
The Statute of 27 H. 8. cap. 10. hath two 
Branches, the firſt gives the Poſſeſſion to Ce/tuy que 
Uſe, in ſuch Manner as he hath the Uſe : The ſe- 
cond takes away all the Right of the Feoffees, and 

gives it to Cæſtuy que Uſe, fo that nothing at all remains to the Feoffees, 

and Ceſtuy que Uſe hath an actual Poſſeſſion without N Entry. 

1 Leon. Caſe 245. fol. 258. and in fol. 260. They are only for a Pipe 
to convey the Lands to others. 
Ce/tuy que Uſe is immediately and actually ſeiſed, 
3 % may and in Poſſeſſion of the Land, fo as he may 4 an 
ä Aſſiſe or Treſpaſs before Entry againſt any Stranger 
| who enters without a Title; and this by the 27 H. 


8. of Uſes. Cro. Eliz. 46. 


And what not. 


What the Statute 
gives to Ceftuy que Uſe. 


27 9. 8. cap. 10. 


There are two Manner of Utes. 
. C Reverſion, 
In eſſe , and in 3 


Which by Poſlibility may happen in Poſ- 
leſion, Reverſion, or Remainder, 1 Rep. 
£21. A 


In Contingency. 


Lands, Tenements, 
or Hereditaments, ſhall 
be proved by ſome 
Writing ſigned by the 
Party, who is by Law, 
ox laſt Will, enabled ro 
declare ſuch Truſt, or 
elſe void. 

2 Car. 2. , 3. 
ſeik, 7. 
46 5 Anne. 


A Declaration of 
what Uſes, Truits, or 
Confidences, of any 
Fines or Recoveries by 
Deed made or to be 
made, ſhall be good. 


By a Clauſe in the Statute of Frauds and Per- 
juries. 29 Car. 2. cap. 3. Set. 7. it is enacted, That 
all Declarations or Creations of Truſts or Confidences 
of any Lands, Tenements, gr Hereditaments, ſhall 
be manifeſted and proved by ſome Writing, ſigned 
by the Party, who is by Law enabled to declare ſuch 
Truſt, or by his laſt Will, or elſe be utterly void: 
Then comes the Statute of 4 & 5 Anne, For the 
Amendment of the Lam; whereby it is enacted, 
That all Declarations, or Creations of Utes, 
Truſts or Confidences of any Fines or Com- 
mon Recoveries of any Lands, Tenements or He- 
reditaments, manifeſted or proved, or which here- 
after ſhall be manifeſted or proved by any Deed 


made, or hereafter to be made, by the Party who is enabled 


alread 
by: Paw to declare ſuch Uſes or Truſts, after the levying or 
2 


ſuffering 
of 


A 


B 


C 


D 


E. 


F 


G 


H 


2127 1 

CEP 271 
of "ily doch Fines' or Recoveries, are, and fal be good and effedtual 
in thy hams 28 if the AR of Frauds and Perjuries had not been 
ma 3 : a . | * 4 944 a 8 1421 6 8 * A : 1 4 
The Original ef Uſes was the'Stitute of Mort- - The Original of ugs 
mam, . which cramp'd the Clergy ſo much, that they 
were forced to take Shelter, under the Laity, and made Uſe of them 
(whom they were then {ure of) to purchaſe Lands in Truſt for them, 
and to their Uſe. © Afterwards, the Wars between Tork and Lancaſler 
coming on, Truſts, increaſed more than ever; and although the Com- 
mon Law could take no Conuſance of them, yet there were always 
untiF Henry the. VIPs Reign, Clergymen, Chancellors, who were ready 
upon all Occaſions to decree, b ed of the Truſt and Ule, 
Hill. 9 W. 3. B. R. N 1K | 
B An Uſe can be raiſed by two, ſeveral Ways: How many Ways to 
| Either, 5 N » & 10 0 | | | | | raile an Uſe, 


\ E&P 2 — 


* 


* * 


1. By Tranſmutation of the Eſtate, viz. by departing from the 

Poſleſſion. 1 Plow. 301. Or. 

2. Without Tranſmutation of the Eſtate, vis. to keep the Land 

in his Hands without departing from it, and to make the Poſ- 
ſeſſion to be to the Uſe of another. x Plow. 301. b. ec. 


"th Thoſe that are, by Tranſmutation of the Eſtate, are 


Feoffment. 
wp one | 
Recovery, G 


D Thoſe that ariſe without Tranſmutation, are but two Ways, either 
1. By Bargain and Sale jnrolled : Or, 
2. By Covenant to ſtand. ſeiſed to Uſes. 


E There muſt be a Conſideration to raiſe thoſe Uſes „ There muſt be a 
that riſe by Bargain and Sale, and covenant to ſtand . 
ſeiſed; as Conſideration of Money in a Deed of Bar- 

ain and Sale inrolled (for without Inrollment the Uſe will not in this 
Caſe ariſe) and in Caſe of a Covenant to ſtand ſeiſed to Uſes, natural 
Love and Affection which is for Advancement ef the Blood, and Mar- 
riage which is for the joining of it, are the only Conſiderations; but 
where thcre is a Tranſmutation of the Poſſeſſion, there needs not thoſe 
Conſiderations, becauſe thoſe N are more ſolemiily executed 
than the others are. See Carter's Rep. 137, 138, 139, 140. Sce 2 


Lev. 9, 54, 75, 223, 225. 3 Lev. 306, 370. 


F A (fe and a Truſt were all one at the Common An Uſe and Truft 
were all one at the 


Law, and did both reſt in Privity, but are now di- Common Law. 
ſtinguiſhed by the Stat. 27 H. 8. Which doth di- 
rect the Operation of Uſes, but leaves Truſts as 
they were. Mich. 23 Car. B. R. | 
(What ſhall be an Uſe executed, and not a Truſt, What ſhall be an Uſe 


i Lnt, 814, 823. See 1 Lev. 30, Nr executed. 
The 
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Limitation of an Ve 


at Common Law Was 
only a Matter of E- 
quiry. 


wiſe ; for now theLaw takes Notice of them, and veſts 


Feoffments to Uſes 


are. not to be interpre- 
Ted as Wills. 


An Uſe by way of 
Covenant or Feoffment 


is all one. 


raiſing of it; for 
Caſes. 


The two main Pillars 
of Uſcs. 


The Lands of Ceſtuy 
que Truſt are liable to 


Executions. 


leaves Lands in Fee 


. * 
: & «7 
- . . 
N 
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The Limitation of an Uſe was at the Common A 
Law but a Matter in Equity, and ths Party ,con- 
cerned” was only relievable upon it in Chancery : 
Micb.-22 Car. g. R. But ſince the Statute it is other- 
theUſe inPoſſeffion. ' 
B 


+, 


— 


. Feoffments,to Uſes have the fame Acceptation as 
Deeds at the Common Law have; and are not to be 
interpreted as Wills are; Mich, 23 Car. B. R. Which 
have'a more equitable Conſtruction,” 

It is all one whether an Uſe be raiſed b way of C 
Covenant, or by wa of Feoffment: Week, 24 Car. 
B. R. So that there be a good Conlideration for the 
a Thing may be well done divers Ways in many 
Pꝛivity of Eſtate and Confidence in the Party, 
are the two great Pillars by which Uſes are ſuppor- 
ted: . Paſch. 1650. B. S. 18 Maii. For. without 
thefe, Uſes would ſoon fall to the Ground. 

The Lands of Ceſtuy que Truſt ſhall be liable to 
Executions, in the fame Mannet as if he himſelf had 
been ſeiſed, freed from all Incumbrances made by 
the Truſtee ; and if the Ceſtuy que Truſt dies, and 
to diſcend to his Heir, that ſhall be Aſſets per diſ- 


4 


cent, in the ſame Manner as if it had come to him in Poſlefſion, and 
liable to Bonds, &c. 151 


How Lands are to 
paſs in Poſſeſſion by 


Eſtate executed, 


There muſt be a 
Donor and a Donee in 
es. | 


The Donee muſt be 
a Perſon in eſſe. 


A Limitation to 
Children procreatis, the 
Children then born, 
and not the poſt nati 
ſhall rake. 


A Covenant to ſtand 
ſeifed. 


How Uſes are go— 
verned and directed. 


Where Lands are to paſs in Poſſeſſion by Eſtate 
executed, two Things are requiſite, one the Grant 
of the Land, the other the Livery thereupon ; for 
by the bare Grant without Livery, it doth not paſs 
by the Way of making an Eſtate. Poph. 49. 

This is a Rule to be obſerved in Uſes, There 
muſt be a Donor and a Donee to take at the Time 
that is limited: Alſo if a Gift be made to A. and his 
firſt Son; if he hath no Son then, his after-born 
Son ſhall not take. C. Elig. 334. 

It is againſt the Law, that one not in eſe ſhould H 
take but an Uſe limited in Poſſeſſion. Mid. 

The Uſes of a Fine were to B. for Life, and after x 
to the Children of C. procreatis - C. had at the 
making of the Deed two Sons, and afterwards two 
Daughters : Reſolved, 'That only the Sons who 
were in eſſe, and not the Daughters, ſhould take. 
Cro. Elig. 334. pl. I. 

A Covenant to ſtand ſeiſed always operate by 
Way of raifing of an Uſe, and never to have an 
Action of Covenant upon. 

Aſes limited by any Conveyance are governed I 
and directed according to the Rules of the Common 
Law. 3 Leon. Caſe 49. 7 A Fine 


K 
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s 


A à Fine fur Grant &. Render, cannot be Twith- 
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out a Writing) averred to be to any other Uſes than 
are mentioned in the Fine. 2 Rep. 75. b. 76. a. 


B All the Uſes that the Covenantor parts not with, 


remain to himſelf. 2 Lev. 76. 


C An Uſe is conſtrued as favourably as may be, to 


comply with the Intention of the Party. 1 Mod. 98. 


D Intention is the Foundation of Uſes, but ought 


E 


to have theſe following Qualifications. Lit w. 700. 


1/7, Manikeſt out of the Words of the Deed. 
24ly, Agreeable to the Rules of Law. Lutte. 790. 
34ly, Collected and taken from the intire Deed. 
Ibid. | 


4thly, To be according to entry, 2 Lev. 18. 


F Aan covenants in Conſideration of Marriage 


G A Deviſe may 


1 


to make an Eſtate to certain Perſons to ſuch Ules ; 
no Ule is raiſed by ſuch Covenant, unleſs the Eſtate 
be made accordingly. Daliſ. 112. 

G to an Uſe, and may be ſo 
executed. Lutw. 823. 


H Aan makes a Feoffment to the Uſe of himſelf 


for Life, and after his Death, that they in the Feoff- 


ment ſhall ſtand ſeiſed for the raiſing of one hundred 


Pounds; and after the raiſing of it, that then the 


213 
What Uſes may be 


averred upon a Fine ſu} 
Grant & Render. © 


All the Uſes the Co- 
venantor parts not with, 
remain in him. 


An Uſe is conſtrued 
favourably. 


Intention is the Foun- 
dation of Uſes. 


What are the Quali- 
fications that they muſt 
have. 


A Covenant to make 
an Eſtate; no Uſe is 
raiſed till the Eftate 
made, 


A Deviſe may be to 
an Uſe. 


Where an Agreement 
to make an Eſtate will 
raiſe an Uſe. 


ſhould make an Eſtate to his Wife, and the Heirs of her Body: Altho' 
no Eſtate was ever made by the Feoffees to the Wife, and the Heirs of 


her Body, 


yet the Uſe was raiſed preſently to them by the Words, 


That the Feoffees ſhould make an Eſtate to them, Gc. Daliſ. 88. pl. 3, 


A Fcoffinent is made without any Conſideration, 
and it is not faid to whoſe Uſe ; it ſhall be to the 
Uſe of the Feoffor, if it doth not ſay to the Feoffee 
and his Heirs; to the only Uſe and Behoof of the 
Feoffee, his Heirs and Aſſigns for ever; and to and 
for no other Uſe, Intent or Purpoſe whatſoever. 
Lutw. 823. So of a Fine or Recovery without any 
Declaration of Uſes, See Daliſ. 112. Downham's 
Caſe, 9 Rep. 11. b. Vaugh. 43. 


K A Bargain and Sale for Money by Deed inrol- 


led to one in Fee, Habendum to the Bargainor in 
Fee, to the Uſe of the Bargainor for Lite, Tail, 
or in Fee, or to the Uſe of another; this Limita- 


A Feoffment without 
Conſideration, and ſays 
not to whoſe Uſe, it 
ſhall be to the Uſe of the 
Feoffor. 


How it ſhould be. 


A Bargain and Sale 
by. Deed inrolled, can- 
not be to the Uſe of any 
but the Bargainor. 


tion of the Uſes is void, and it ſhall be to the Uſe of the Bargainor in 
Fee : Becauſe the Conſideration and Sale implies the Uſe to be in him 


only. Ben. Rep. 61, 62. and it can be to no other. 


9 X 


Vol. II. 


1 Leon. 140. 
A Father 


8 14 | Uſes. 

A Father cannot co- A Father (who hath the Inheritance) cannot A 
2 Son ſhall Covenant that his Son ſhall ſtand ſeiſed, but onl 

* that he himſelf who hath the Inheritance ſhall ſtand 

ſeiſed. 3 Lev. 306. 

Where a Bargain and A Bargain and Sale, Recovery and Fine, altho' B 
1 RS made and ſuffered at ſeveral Times, yet being by 
8 the Agreement of all Parties, make but one Aſſu- 

rance. 2 Rep. 55. 4. 

Indentures may direct Indentures may direct the Uſes of a ſubſequent C 
the Uſes of a ſubſequent Recovery. 2 Re p. 71. 5. 

Recovery. 

What are ſufficienn The Affection of the Covenantor that his Lands P 
Conſiderations to raiſe ſhould remain in his Name and Blood, and the Fra- 
1 o ternal Love that he bears to his Brothers, and for 

the Proviſion of his Heirs Males of his Body, are 
ſufficient Cauſes to raiſe the Uſes in the Land. 
| 1 Plow. 309. 
j Wife, Son, Couſin, Ik a Man covenants to ſtand ſeiſed to the Uſe of E 
| _ ſuthcient Conſidera- his Wife, Son or Couſin, this will raiſe an Uſe 
without expreſs Words of Conſideration; becauſe 
a ſufficient Conſideration appears. 7 Rep. 40. b. 
II Rep. 23. b. 25. f. 
| The Difference where A Man in Conſideration of a Marriage to be had, F 
_— _ < and of Money received, covenants to execute an 
Feoftment, Os. and Eſtate in the Manor of, ec. to the Man and Woman 
where by Covenant to in Tail, the Eſtate is executed by Feoffment, Fine 
| ſtand ſeiſed. and Recovery, the Marriage never took Effect: But 
yet adjudged, That the Uſe ariſes, it being declared by Eſtate execu- 
| ted, which needs no Conſideration 5 but if it had been by Covenant 
to ſtand ſeiſed, it would not have been ſans Marriage. 

A Fine levied tothe A Man levies a Fine to the Uſe of himſelf, and G 
Uſe of one not in Eſe, of ſuch a Wife as he ſhall marry, he marries and 
yer held good. dies: And the Queſtion was, Whether this Limi- 
tation of Uſe were void, for want of Eſſence at the Time of the Li- 
mitation : But adjudged, That it was not, by all the Juſtices but Dyer. 


Moore, Caſe 240. 


A Man covenants with his Son in Conſideration I 


in Conſide- 
1 ee of One hundred Pounds, to ſtand ſeiſed to the Uſe 


Pounds, to ſtand ſeiſed of his Son and his Heirs, nothing paſſes, unleſs the 
to the Uſe of a Son. Deed be inrolled. 11 Rep. 25. a. See Poſtea in this 


Title. 
How Uſes muſt be An Uſe cannot be raiſed upon a Covenant, or by 1 
ſeiſed. Proviſo, or by Bargain and Sale upon a General 


Conſideration; for if a Man by Deed inrolled, bar- 
gains and ſells for divers good Conſiderations, it is void; for it appears 
| not that the Bargainor had guid pro quo. 1 Rep. 176. 4. 
The King cannot ftand The King cannot be ſeiſed to an Uſe. Cro. Fac. K 
ſeifed ro an Uſe, neither 50. pl. 22, Neither can a Corporation. 
2 
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can a Corporation. 


A Covenant 


— 1 - 35 : 


-$ 


Uſes. 


A A Covenant upon a Marriage to levy a Fine to 


Uſes, and no Fine was levied, no Uſe ſhall ariſe. 
3 Lev. 306, 307. 


B Gpon a Marriage Agreement there was a Cove- 


nant to ſtand ſeiſed to the Uſe of himſelf in Fee 
until Marriage; and after Marriage then to himſelf 
and Wife, and the Heirs of their Bodies, Gc. But 
before Marriage he makes a Leaſe for Years: And 
whether this Leaſe ſhould bar or deſtroy the Con- 
tingent Uſe was the Queſtion, Poph. Ihe Statute 


815 


A Covenant upon # 
Marriage to levy a Fine 
to Uſes; no Fine levi- 
ed, no Uſes ſhall ariſc. 


After the executing 
of a Marriage - Settle- 
ment, and before Mar- 
tiage, a Leaſe for Years 
is made, this Mall bind 
the Wife. 


executes only Ules in Eſe, not Contingent Uſes, till they happen in 


Ee; then this Uſe was merely void till Marriage, 


for there was not 


any new Eſtate in him: And held, That the Leaſe was good. Co, 


Eliz. 764. pl. 3. and 854. pl. 17. 
Covenants between Mother and Son for com- 
oſing of Differences; and at the End of the Deed 
he covenants, That if he dies without Iſſue, he 
doth give and grant to his Mother and her Heirs. 
The Uſe is well raifed by this Covenant, it being 
the Intent of the Parties. 2 Lev. 225, to 227. 

To the Uſe of himſelf for Life, and afterwards 
to the Uſe of his Wife, until a Son, or one of the 
Body of his Wife ſhall attain to twenty-one Years, 
the 3 dies without Iſſue: Adjudg'd, That the 
Wife ſhould have it for her Life. Moore, Caſe 56. 


E An Agreement to convey to a Son will not raiſe 


an Uſe. I Lev. 55. 


F Conſideration of natural Affection, and twenty 


Pounds, will raiſe an Uſe to a Son; but Conſidera- 
tion of twenty Pounds only to a Son, will not raiſe 
an Uſe without Inrolment. 1 Lev. 56. 


G AwBargain and Sale without Money, ſhall ope- 


7 


rate as a Covenant to ſtand ſeiſed. Note, It was in 
Conſideration of natural Affection. 2 Lev. 10. 


HA Covenant to ſtand ſeiſed, with Power to make 


Leaſes; he makes a Leaſe rendering Rent, and dies, 
he in Remainder for Life brings Debt for the Rent, 
and it doth not lie: Becauſe the Power being gene- 
ral to make Leaſes, and not ſaying upon any par- 
ticular Confideration, nor to any particular Perſon, 
no Uſe can ariſe out of the Covenant to ſtand ſeiſed, 
as in Caſe of a Feoffment or Fine, and therefore 
x Lev. 30. See Mildmay's Cale, 1 Coke. 


Where a Uſe is well 
raiſed by the Intent of 
the Parties. 


To the Uſe of his 
Wife until a Son to be 
born, ſhould come to 
Twenty-one, they have 
no Son, ſhe ſhall have it 
for her Lite. 


An Agreement tro 
convey to a Son, will 
not raiſe an Uſe. 

Conſideration of na- 
tural Aﬀection, and 
twenty Pounds, will 
raiſe an Uſe to a Son ; 
but a Conſideration of 
twenty Pounds only 
will not, without In- 
rollment. 


A Bargain and Sale 
without Money, ſhalt 


operate as a Covenant 
to ſtand ſeiſed. 


He who hath a Power 
to make Leaſes in a Co- 
venant to ſtand ſeiſed 
makes a Leaſe, it is void. 


The Reaſon why, 


the Leaſe is void. 


There 
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There may be a future 
fringing Uſe, without 
a precedent Eſtate to 
ſupport it. 


May riſe upon the 
not Performance of a 
Condition. 


The Difference be- 
tween a Iranſmutation 
of the Eſtate, and a Co- 
yenant to ſtand ſeiſed. 


; 0G 3 1 1 
There may be a future ſpringing Uſe, without A 
A TRENT Vitate to ſupport it: As a Man cove- 
nants after his Death to ſtand ſeiſed to the Uſe of 
.S. his Kinſman, and his Heirs; there being no 
Franſmutation of Poſſeſſion, the Eſtate remains in 
him in the mean Time. 2 Lev. 77. 
A future Uſe may well riſe upon the Non-per- B 
formance of a Condition. | 
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Feoffinent to the Uſe of A. for Life, Remainder C 
to B. for Life, A. refuſes, B. ſhall take preſently ; 
Becauſe here is a Tranſmutation of the Eſtate upon 
the Livery. But if it had been X Way of Cove- 


nant to ſtand ſeiſed for Life, B. could not take till after the Death of 


A. but it ſhould remain in the Covenantor; becauſe he had not parted 
with the Poſſeſſion, and therefore ſhall have the Uſe during the Life 


of A. 2 Lev. 77. 


In what Caſes are 
Parol Averments of U- 
ſes, and what not. 


Baron and Feme levy a 
Fine of the Feme's Land, 
and the Baron only de- 
clares the Uſes, it ſhall 
bind the Feme if her 
Diſſent doth not appear. 


Where they levy a Fine 
of the Wife's Lands, and 
one declares the Uſes by 
one Deed, and the other 
dy another, or neither 
of them declaxes the 
Uſes, it ſhall be to the 
Uſe of the Wife only. 


The Eſtate ſhall paſs, 
and the Uſe ſhall ariſe 
according to the Inten- 
tion of the Part ies. 


Where by Tranſmu- 
tation of Eſtate no Uſe 
ſhall ariſe. 


Nor upon a doubtful 
\ONVEYance. 


Jo tne Uſe of ſuch 
Perſon, and for ſuch E- 
itate as he ſhould ap- 
point by his Will, It 
veſts in the Feoffor. 


See the Rector of Chidington's Caſe, 1 Coke. 
Th what Caſes there may be Parol Averment of D 


Uſes, and in what not. See 2 Rep. 77. b. 


Baton and Feme levy a Fine of the Feme's E 
Land, and the Baron ſolely declares the Uſes; this 
Declaration ſhall bind the Feme, if her Diſſent 
doth not appear: Becauſe when ſhe joined with 
her Huſband in the Fine, it ſhall be intended, if 
the Contrary doth not appear, that ſhe joined with 
him alſo in the Agreement in the Declaration of 
the Uſes of the Fine. 

But when Baron and Feme levy a Fine of the F 
Wife's Lands, and the Baron declares the Uſes by 
one Deed, and the Wife by another, or elſe that 
neither of them declare any Uſes (which are ſuf- 
ticient in Law) there the Law doth immediately 
reveſt the Uſe in the Feme ſolely. 2 Rep. 57, 58. 

Tf the Meaning of the Party doth appear, that G 
he intended to paſs his Eſtate by way of Raifing of 
an Uſe, there the Words, Give, Grant, &c. ſhall 
inure as a Covenant to ſtand ſeiſed: But where it 
doth not appear, that he intended to pals it by way 
of Uſe, but by Conveyance at the Common Law 
by way of Tranſmutation of Eſtate, there no Uſe 
is raiſed. Alſo where a Man takes a doubtful 
Conveyance, it ſhall be intended a Conveyance at 
the Common Law. March 50, 51. pl. 78. 

A Feoffment to the Uſe of ſuch Perſon and Per- H 
ſons, and for ſuch Eſtate and Eſtates, as he ſhould 
appoint by his Will. The Uſe veſts in the Feoffor, 
and he is ſeiſed of a qualified Fee, until he hath 
made the Declaration of the Uſes. 6 Rep. 17, 18. 
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A na Man makes a Feoffment to the Uſe of 4 Feoffment to the 
| . II n $2648 » Uſe of his Will. he hath 
his Will, he hath the Uſe in the man Time, 6 Rep, de of fie Wil, be hath 


B 


C 


D 


E 


F 


G 


If the Feoffor by Willlimits the Eſtate according 
to his Power, the Eſtate takes Effect by the Feoff- 
ment, and the Uſe is directed by the Will, 8 Rep. 18. 

A Ban makes a Feoffment to the Uſe of himſelf, 
And A. his Wite, that ſhould be after Marriage, and 
the Heirs of their Bodies: He marries A. and whe- 
ther ſhe ſhould take by the Limitation of this Uſe, was the Queſtion : 
And objected, That Uſes in futuro would not ariſe out of ſuch future 
Acts; for if it ſhould be ſo, an Uſe would ariſe out of an Uſe. But 
the Court held, That by the Marriage the new Uſe will ariſe and veſt, 
if there hath not been any Act in the mean Time to deſtroy it. C0. 
Eliz. 439. pl. 54. 

A Man cannot at the Common Law give his 
Wife an Eſtate by Deed, but he may covenant to 
ſtand ſeiſed to her Uſe, and an Uſe will well riſe 
to her: Alſo he may give her an Eſtate by his Will. 

A. ſeiſed in Fee, levied a Fine to the Uſe of 
himſelf, and ſuch Wife as he ſhould marry, for 
their Lives, Remainder in Tail. It was argued, 
That the Wite here took nothing by this Limitation, becauſe ſhe was 
not capable at the Time of the Limitation : But if it had been to him- 
ſelf until he took a Wife, and then to the Uſe of himſelf and Wife, 
it had been good. 2 Leon. Caſe 283. 

By the Statute of Frauds and Perjuries, 29 Car. 2. 
cap. 3. it is enacted, That all Declarations or Crea- 
tions of Truſts or Confidences of any Lands, &*c. 
ſhall be manifeſted and proved by "feng Writing, 
ſigned by the Party who is by Law enabled to de- | 
clare ſuch Truſt, or by his Will in Writing, otherwiſe to be void. 
See an Explanation and Alteration of this Statute 
by the 4 &- 5 Anne, in the firſt Paragraph. 4 & 5 Inn, 

There is alſo this Proviſo, That where any Con- Where a Truſt ariſes 
veyance ſhall be made of any Lands, exc. by which fy Implication or Jon, 
a Truſt muſt ariſe by Implication or Conſtruction of it is to be. 4: Bad 
Law, or to be transferred or extinguiſhed by Act or 
Operation of Law: Then ſuch Truſt ſhall be of the like Force, as it 
ſhould have been, if this Act, vis. the Act of 
Frauds, &c. 29 Car. 2. cap. 3. had not been made. 


Where the Eſtate 
takes Effect by the Feoff- 
ment, and the Uſe by 
the Will. 

A Limitation to 2 
Wife, that ſhall be held 
a good Uſe. 


A Man cannot at the 
Common Law give an 
Eſtate to his Wate ; but 
by a Covenant to ſtand 
ſeiſed, he may. 


How it 1s where an 
Uſe 1s limited to one 
not in eſſe. 


All Declarations or 
Creations of Truſts for 
Lands, ſhall be in Wri- 
ting. 


29 Car, 2. cap. 3. 


29 Car. 2. cap. 3. 


H Dow to plead a Grant of a Reverſion by the How to plead a Grant 
Ot A XCVETINON [ne 
Statute of Uſes. Luttv. 273. „ 


i 


In what Caſe an Uſe 
upon a Covenant to 
ſand ſeiſed will make 
good a Leaſe. 


An Uſe will not, upon a Covenant to ſtand ſei- 
ſed, ariſe to make good a Leaſe agreed in ſuch Deed 
to be made, unleſs it be to ſome of the Blood to be 
named in the Proviſo. 1 Rep. 175. Mildmay's Cale. 
9 1 
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What a Contingency 


15 


Uſes. END 
Where it is uncertain whether an Uſe or Eſtate A 
limited in futuro, will ever veſt in Eſtate or Intereſt, 


or no; there the Uſe or Eſtate is ſaid to be in Contingency : Becauſe 
upon a future Contingent, this may either veſt, or not veſt, as the 


Contingency happens. 10 Rep. 85. 4. 


Uſes and Powers in 
Contingency may be re- 
vok'd. 


Six Things to be ob- 
ſerved in the Revoca- 
tion of Uſes. 


- 


Where Uſes are in Contingency and Poſſibility, B 
they may, by mutual Aſſent of the Parties, be re- 
vok'd and determin'd; for as they may be raiſed 
by Indenture, ſo by a Proviſo or Limitation annex'd 
to them in the Indenture, they may be deſtroyed 
either before or after their Eſſence. 10 Rep. 87. 4. 


Theſe fix Things are to be obſerved in the Re- C 
vocation of Uſes ; 


x. That the Party tevoking is ſeiſed again in Fee, without Entry D 


or Claim. 


2. That he may revoke Part at one Time, and Part at another 


Time. 


3. That if he make a Feoffment in Fee, or levy a Fine, Sc. of 
any Part, this extinguiſheth the Power pro tanto; but if of the Whole, 
all the Power is extinct. 

4. That if he that hath ſuch Power, hath no preſent Intereſt in 
the Land, nor ſhall have any Thing by the ey of of the Eſtate, then 


this Feoffment or Fine of the Land is no 


xtinguiſhment of his 


Power; becauſe it is meerly collateral to the Land. 
5. That by the ſame Conveyance by which the old Uſes are re- 
voked, new may be created where the former ceaſe zpſo faclo, without 


Entry or Claim. 


6. That theſe Revocations are favourably interpreted, becauſe 
Mens Inheritances depend thereon. Co. Lit. 237. 4: 


An Uſe cannot be 
raiſed our of a Power, 
or an Uſe. 


Where an Eſtate after 
purchaſed, ſhall go ac- 
cording 10 the Covenant 
before the Purchaſe. 


Conſtruction of the 
Statute. 


The like. 


Revocation, 


At Uſe cannot be raiſed out of a Power, or out E 
of an Uſe. 1 Leon. 140. 


Ik one covenants that he will purchaſe Lands F 


before Michaelmas, and will levy a Fine before 


Eaſter, which ſhall be to ſuch Uſes; and he levies 
a Fine, but doth not limit any Uſes, it ſhall be ac- 
cording to the Covenant before the Purchaſe. Co. 
Eliz. 401. pl. 10. 

A Uſe which at Common Law was only a Truſt, G 
came in the Place of an Eſtate. Carthew 140. 

A Conveyance by way of Uſe ſhall be conſtru- H 
ed according to the Intention of the Parties. Bid. 
343. g 
Power of Revocation of Uſes how to be exe- I 
cuted. Comberh, II. 


3 A Gꝛant 


Uſes. 


A A®@}ant to the Son, in Conſideration of natu- 
ral Affection, and alſo for Money, enures as a Co- 
venant to ſtand ſeized, & cr. Comberb.-190. - 

B One in Conſideration of natural Affection gives, 
grants and jconfirms to his Niece &. to the Uſe of 


Covenant to ſtand ſeiſed.  Ihid;128, 129. 

C A. conveys to the Uſe of his Wife for Life, 
Remainder to the Uſe of B. and C. and their 
Heirs during the Life of A. and then to the Uſe 
of the Heirs Male of his Body, Remainder to the 
Heirs of his Body; here Heirs of his Body are 
Words of Purchaſe. Ibid. 212, 213. | 

D hen a Uſe is limited to Feoffees and their 
Heirs, be this executed, or not, it cannot be any 
Uſe or Truſt further (than) to be executed by the 
Statute. Bid. 312, ec.  . | 

E A dle to the Huſband for Life, Remainder to 
the Wife for Life, Remainder to all the Iſſues Fe- 
male of their Bodies, and they have Ifſue a Daugh- 
ter, the Remainder is attach'd, but ſhall be diveſt- 
ed by the Birth of another Daughter afterwards. 
Ibid. 4.67. | 

F here a Deed by a Huſband and Wife is a good 
Declaration of the Uſes of a Fine. 1bid. 429. 

G Ik a Fine levied at another Time, or by other 
Parties, than the Deed of Uſes appoints, it ſeems 
it ſhall not be to the ſame Uſes fince the Statute 
of Frauds. id. | 

H UUhere Eſtates are conveyed by Way of Uſe. 
3 Salk. 292, 384. Skin. 292, 384. 

1 Ol Conſiderations to raiſe an Uſe; 3 Salk. 385. 

K Of Deviſes and Settlements to Uſes. See Mod. 
Caſes in Law and Equity 4, 162. 


L Pk declaring Uſes on a Fine or Common Reco- 


very. Ibid. 176, 177, Gc. 
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Covenant to ſtand 
ſeiſed. 


The like. 


himſelf for Life, Remainder to S. in Tail; this is 


Heirs of his Body 
Words of Purakaſe. 


How far an Uſe ſhall 
extend, 


A Uſe, tho! attach'd, 
where diveſted. 


Declaration of Uſes, 


The Statute of Frauds. 


Uſutpation; 


See Quare Impedit. 


Surpation is whexe, upon an Avoidance, A 
a wongkul Patron pꝛeſents a Clerk to 
a Church, who is inſtituted. and induck⸗ 
ed thereunto, and continues the quiet 
Poſſeſſion thereof, which turns the wzongkul Patron's Eſtate to 


4 Right. 


The rightful Patron By the Statute of 7 Anne, to prevent this Miſ- B 
his On * bnas chief, it is enacted, That no Uſurpation upon any 
wirhllanding a Uſurpa- Avoidance in any Church, Vicarage, or other Ec- 
— cleſiaſtical Promotion, ſhall diſplace the Eſtate or 

7 Inn, Intereſt of any Perſon intituled to the Advowſon 
or Patronage thereof, or turn it to a Right : But 
that ſuch Perfon. that would have had a Right, if no Uſurpation had 
been, may preſent or maintain his Quare Impedit upon the next, or 
any other Avoidance, (if diſturbed) notwithſta ding ſuch Uſurpation. 

FEE oo Uſurpation is on the King's Title, G 
the Incumbent muſt get Letters Patents ad Corrobe- 


Corroberandum. 
randum. Skin. 389. 


Uſurpation, what. 


Ulury. 


See Contract. 


Uſury, what. 


Sury is a Gain of any Thing above the D 
Pen 8 _ 2 _ lent, and 
in Canüderation of the 
Loan, whether it be of Monep, oz any other Thing. , 
2 No 


A 
B 


C 


D 


E 


F 


G 


H 


1 


> OP 
No Uſury without a Loan. 1 Zur. 253. 


That Bond ſhall be ufurious. 1 Lit. 464, 466, ; 
467. But no Advantage if the Statute is not plead- 


Note, The Statute is not pleadable to a Bill of 
Bottomree. I Lev. 34. See 2 Lev. 7. 


Ik the Party who lends the Money contracts for 
more than for ſix Pounds per Cent. all the Aſſurance 
is void; but if he doth not contract for more than 
the Statute allows, and after he will take more; the 
Aſſurance ſhall not be avoided, but the Party hall 
forfeit the treble Value. Raym. 197. As if a Man 


= 
* * a 
* 1 > 
»# v* 
. 7 * * 
* * ww © , ? 
= a — 


ae "No UG without 2 
Loan. 23 ; 


rious Bond. 


The Statute not 


Pleadable to a Bill of 
Bottomree. 


Where the Aſſurance 
Is void, and where not; 
but the Party ſhall for- 


feit treble the Value of 


the Bond, 


What ſhall be an Uſu- 


when Money was at eight Pounds per Cent. lends Money, and takes 
Bond for the ſame, and then the Statute 12 Car. 2. is made, and he 
will continue the old Intereſt upon that Bond, the Bond fhall not be 
avoided by ſuch Acceptance of Intereſt, but the Party ſhall forfeit the 
treble Value of the Bond. Raym. 197. 

On an Information upon the Statute of Uſury, he Where he who bor- 
who borrows the Money may be a Witneſs, after 3 — 
he has paid it, but not before. Bid. 191. 

Threeſcoze Pounds were reſerved payable upon Contracts not within 
a Mortgage of Lands for three Years, payable at 3 3 1 
every {ix Months by equal Portions; whereas the tended to Equity. 
winds Uſe-Money for three Years, for the Monies 
lent upon the Mortgage according to the Statute, came but in the 
whole to ſixty Pounds, and yet this adjudged to be no uſurious Con- 
tract. Mich. 23 Car. B. R. For ſuch Contracts are not within the 
Letter of the Statutes made againſt Uſury, and they are not to be ex- 
tended to Equity. 

Where there is not an uſurious Contract prece- Where there is not a 
ding although he that lendeth Money takes more eb my pg. xo 


| | : ceeded, it is not with- 
than fix Pounds per Cent. per Annum, upon a juſt in the Statute of U. 


computing of the Money received by him, whether fury. 
it falls out by the miſcaſting of the Parties, or by 
the Miſtake of the Scrivener : This is not Uſury for- 


bidden, and puniſhable by the Statute of 12 Car. 2. 12 Car, 2. cap, 13. 


cap. 13. For the Statute was only made to prevent 
alto Contracts which are binding in Law, and looked not at vo- 
luntary Acts and Miſtakes. See the Statute, | 1 
Ic w_ | | | e Detendant mu 
It 18 not ſufficient to plead the 1 of 4 b in Fadi fr 8 
and ſay, That for the lending of —_ ounds, Ne corrupt Aprectlierit 38 
took more than {1x Pounds per Cent. ut he muſt the Statute requires. 
ſet forth a corrupt Agreement as the Statute re- 
quires. Trin. B. R. 8 1 
Ik the ag a” og be 58 in the Declaration, 1 e 
it is naught. Co. Fac. 104. pl. 40. tion. 
here 
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822  Uſury. 
| Where a Man lends ons hundred Pounds for a A 
What is not Uſury. Year, and the Party agrees to give fix Pounds for it, 
to be paid-half-yearly,. this is not Uſury ; for he 
takes no more than the Intereſt for half a Year comes to at the half 
Year's End, and is not bound to ſtay till the Year is ended. Cro. Fac. 
26. Cro. Car. 283. pl. 26. 7 : 27 
A Bargain to pay An Agreement and Bargain to pay twenty Pounds B 
during two Lives, and per Ann. during two Lives, and not to have Prin- 
not to have the Prin- cipal Money, was not Uſury. Cro. Car. 353. 


he eat 6 an The Defendant pleads the Statute of Uſury ;. the C 
Action upon the Sta- Plaintiff replies, That it was pro vero &. juſto Debito, 
. Abſque hoc quod corrupte Agreatum fuit contra For- 
mam Statuti. The Defendant demurred, and the Traverſe was adjudg- 
ed to be naught : Becauſe it ought to be Abſque hoc quod corrupte 
Agreatum fuit only, without the Words contra formam Statuti For 
thoſe Words ſubmit the Law, and the Conſtruction of the Statute, to 
the Lay-Gents. 
The Statute of Uſury cannot be pleaded to a Scire D 


The Statut t , 
* ded © \ Seere Fa. Facias upon a Judgment. Cxo. Eliz. 588. pl. 23. 


cias upon a Judgment. 
The statue ought The Statute of Uſury ought to be pleaded : For E. 
to be pleaded, and why. although it is Prima facie Uſury upon View of the 
Condition of the Bond; yet perhaps the Plaintiff 
might have rectify'd it by his Replication. Lutw, 
466, to 470. 
Where the Jury finds here a Jury finds the Aſſumgſit, it ſhall not be F 


— Lo wwe 4 intended that the Contract was uſurious. Lutw. 


Contract was uſurious. 273, 274. 


What Bargain is Pſu- A plain Bargain and Purchaſe conditional, is no G 


xious, and what not. 1 ſury. 5 Rep. 69. 3 
What is Uſury. Condition to Pay Ulury, if the Son ſhall be li- H 
ving, and if he die before the Time, then ſo much 
which is leſs than the Principal and Intereſt, but I ſuppoſe not leſs 
than the Principal; this is Uſury. 5 Rep. 70. a. 
It the Principal and Intereſt be in Hazard upon a J 
TT men un Contingency, it is no Uſury, though the Intereſt 
the Incertaimy. doth exceed fix Pounds per Cent. And when there 
is an Hazard that the Plaintiff may have leſs than 
his Principal, it is no Uſury. Show. Rep. 8. 
Where the Caſualty If one hundred Pounds be lent to have One K 
4 7 Intereſtonly, hundred and twenty Pounds at the Year's End, up- 
VOY on a Caſualty ; if the Caſualty goes to the Intereſt 
only, and not to the Principal, it is Uſury : For the 
Party is lure to have the Principal again come what will come. Cxo. 
Fac. 508. 


: But 


Mager of Mar. 


A But if the Intereſt and Principal are both in 
Hazard, it is not then Uſury. Cro. Fac. 509. 


B Ik I ſecure. both Intereſt and Principal, if it be 
at the Will of the Party who is to pay, it is no 


Uſury. Did. 
C Ik lend one a hundred Pounds for two Years, 


to pay for the Loan thereof thirty Pounds, and if 


he pays the Principal at the Year's End, he ſhall 
ay nothing for Intereſt, this is not Uſury : For the 
Party may pay it at the firſt Year's End, and fo diſ- 


charge himſelf. Cro. Fac. 509. 5 Rep. 69. 6. 


82 3 
But where both Prin- 


cipal and Intereſt are in 
Hazard it is no Uſury. 


Where both Princi- 
pal and Intereſt are at 
the Will of the Party, 
it is no Uſury. 


If one hundred Pounds 
be lent for two Vears to 
pay thirty Pounds for 
the Loan, and if he pays 
the Principal at the 
Year's End, he ſhall pay 
no Intereſt, this is not 
Uſury. 


D Alury cannot be only for Money Jent or bor- 
rowed, and therefore | Sonia einen 
uſurious. Comber. 133. | 
The like. 


E A Contraft to pay the Principal Money, and a 
Sum for Forbearance beyond the common Intereſt 
for three Months, if J. S. ſo long lives; but if J. S. dies within three 
Months, the whole to be loſt, c Quere, It this be an uſurious 


Contract. Bid. 92, 125. 
F Uhere the Conſideration is neither uſurious or 


extorſive. Ibid. 252. 

G The Plaintiff was Co-Obligor with J. S. to the 
Defendant, and between F. S. and the Defendant 
there was an uſurious Contract; the Plaintiff paid 
part of the Money to the Obligee, and after pleaded the Statute of 
Uſury upon this Bond, and it is adjudged an uſurious Bond; upon 
which he brought an Indebitatus Aſſumpſic for the Money paid before 
the Bond was proved uſurious: And adjudged that the Action did not 
lie, but that it is like to the Caſe of Bribes, he who receives them 
ought to be puniſhed ; but he who gives them ought not to be encou- 
raged by any Way to recover his Money again. Skinner 411. 


Conſideration. 


Of Payticeps criminis, 
ſo as not to have the 
Money again. 


Wager of Law. 


Ager of Law is where an Aﬀion of 

Debt fs b2ought againſt one, upon 

ſome ſimple Contra# between the 

| Parties without Deed oz Reco2d; 
then the Defendant may wage his Law by ſwearing in Court, i 

the Pꝛeſence of his Compurgatozs, That he oweth the Plaintiff 


H 


Wager of Law, what. 


nothing 


* * * 4 9 wen "__ a _ hy 
r 
r * 


* 


824 lager ok Law. 

nothing in Manner and Fozm as he hath veclared. And the Nea⸗ 
ſon of Maging His Law is, becauſe the Defendant may pay to 
the Plaintiff his Debt in pꝛivate, o2 befoze Titnefſes, which may 
all die, and therekoze the Law allows him to wage his Law in 
his Diſcharge. Coke 2 Inſt. 45. And his Oath ſhall rather be 
accepted to diſcharge himſelf, than the Law will ſuffer him to be 
charged upon the bare Allegation of the Plaintiff. 


2 
The Manner of wa- The Manner of waging of Law is this, He that A 
ging of Law. is to do it muſt do it duodena manu, viz, He muſt 
bring fix Compurgators with him (who are to ſwear that they believe 
that he ſwears true) and ſtand at the-End of the Bar towards the Right 
Hand of the Chief Juſtice, and the Secondary aſks him, Whether he 
will wage his Law ? If he anſwers that he will, the Judges admoniſh 
him to be well adviſed, and tell him the Danger of taking a falſe 
Oath ; and if notwithſtanding he perſiſt, then the Secondary ſpeaks 
Words to this Effe& following unto him, and he that wageth his Law 
doth repeat every Sentence diſtinctly after him, vig. Hear ye this ye 
Tuſtices, that J W. S. do not owe to B. B. the Sum of, (naming the Sum 
in the Declaration) nor any Penny thereof, in Manner and Form as B. B. 
hath declared againſt me: So help me God. And then he kiſſeth the 
Book. But before he takes the Oath, the Plaintiff is called by the 
Crier thrice, and if he do not appear he becomes Nonſuited, and then 
the Defendant goes quite without taking his Oath ; but if he appear, 
and ſwears that he owes the Plaintiff nothing, and the Compurgators 
to give in their Verdict, That they believe he ſwears true, then the 
Plaintiff is barred for ever: Mich. 22 Car. B. R. If the Plaintift do 
not appear to hear the Defendant perform his Law, he is Nonſuit, 
and then he is not barred, but may bring a new Action. Paſch, 
* Wager of L {t practiſed in thoſe B 
This Wager of Law was molt practiſed in thoſe 

_— ARES M 115 that Craft, Subtilty, and Knavery had not 
got firm footing in this Nation; but it being abuſed 
by the Iniquity of the People, the Law was forc'd to find out another 
Way to do juſtice to the Nation, and that was by turning of Actions 
of Debt into Actions upon the Caſe by Ways of Indebitatus Aſſumpſit, 
which hath now ouſted the Defendant of his Ley Gager. See Slade's 

Caſe in the Lord Coke's Reports. : 

The Defendant can. . The Defendant cannot wage his Law in an Ac- C 
not wage his Law in tion which doth ariſe upon a Realty; for there the 
an Action ariſing upon Agreement between the Parties cannot be ſo private, 
a Realty, and wy. put there will be ſomething to prove it beſides the 
Suggeſtion of the Party; but only where the Action is perſonal, and the 
Cauſe private: Tin. 23 Car. B. R. And therefore if an Action be 
brought for the Arrearages of Rent, the Defendant cannot wage his 
Law, for the Rent doth ariſe out of the Land, and founds in the 
Realty, and it may appear the Defendant had the Land, and the Law 
will preſume he was to pay Rent for it. 


„ Mager 


A 


B The Defendant cannot pray to be admitted to 


Ik one bring an Action of Debt 


D It the Defendant do tender his Law in Court, 


Mager of 
1 Nan. 
Debt originally faed for c 
Fg and Damages chere recovered for Words. 


— Wager bf Law, 
Ln Wa 3 age CC 5 a 
mn. 385. But this ſeeſns of a 
Fiore and not in Debt for 


It ies of a Debt fe- 
covered in a Courn- 
Baron. ont 


1 we e pray 
wage Law Iuſtanter after Imparlance, but before he *2 fe admitted to wage 
Meß, and n the Platrtiff tannot be Nonſuit, if Wem“ 
the Defendant perfect his Law; but if he wage his 
Lay after Imparlance, the Plaintiff may be Nonſuit. Per Magi/irun: 
Liveſay & alios, &c. Paſch. 21 Car. 2. B. K. 
Actio 2t upon a conceſſit 
ſolvere, as it is uſed to be done in Briſtol and fome 
other Places, the Defendant may wage his Law. 


In Debt on conceffi? 
ſolvere, Defendant may 
wage his Law. 


Hill. 16 50. B. S. 5 Febr. For his Confeſſion is no Proof of the Debt 
at the Common Law, though by a 


| ſpecial Cuſtom an Action may be 
brought upon ſuch a Promiſe. 5 

If Defendant tender 
his Law, and Plaintiff 
do not appear; he ſhall 
be Nonſuit. But if he 
appear, and Defendant 
make his Law, Plaintiff 


ſhall be barred for ever. 


and is ready to perform it, and the Plaintiff being 
called, Joth not appear, he fhall be Nonſuit, and 
pay Coſts ; but then he may bring another Action 
for the Debt, if he pleaſe ; put if the Plaintiff do 
appear, and the Defendatit do fake his Law, then 


the Plaintiff ſhall never bring another Action for that Debt, but ſhall be 


E No Action ſhall evet lie againſt an Executor or 


r Che Party who makes his Law, 


G 


H 
* 


barred for er: Mich. 1650. B. S. 22 Nov: For it is as much as if 
a Verdict pafſed againſt him; for here is all done that the Law re- 


quires towards the diſcharging of the Defendant. 
Action lies not a- 


Adminiſtrator, where the Teftator or Inteſtate might hoe Ter 8 


Have waged their Law . becauſe they have loſt the have waged the War. 
Benefit of making that Defence, which is a good 

Defence in that Action; and if their Teſtator or Inteſtate had been 
living, might have taken the Advantage of it. 

all be ſworn 
directly or abſolutely, and the Compurgators de Cre- 
dulitate, viz. That they believe it to be true. Co. 
Taft. 2. fol. 45; | To OS 

- UWaner of Law lies not in an Action of Debtfor 
Scavage in London by Cuſtom, confirmed by Act of 
Parliament. 2 Lev. 106, boa 
Debt was brought in the King's Bench upon a 
Breach of a By-Law in London. The Defendant 
pleaded Mil debet per Legem, and at the Day appeared at the Bar with his 
Compurgators to perfect his Law, and was aſked by the Court, Whe- 
ther he paid the Money? All the Anſwer they could get from him was, 
That he owed the Plaintiff nothing. And thereupon Judgment was 


How the Defendant, 
and how the Compur- 
gators to be ſworn. 


It lies not in Debt for 
Scavage upon a By-Law 
in London, 


Wager of Law to 
Debt upon a By-Law. 


'siven, quod Def. perfecit Legem. But I think, that this would not have 


been adjudged à good Plea in this Caſe, if it had been demurred to. 
Wal. it 10 A The 


— 
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826 Wager of Law, 


Where the Court. The Court upon hearing of the Caſe would not, A 


would, not dufer the admit the Defendant to wage his Law, though he 


Defendant to wage his 
. 2 deſired it. 2 Leon. (Caſe 143. 


i 18 The Baron and Feme were allowed to wage their B 
ged their Law. Law for the Debt of the Feme, and they both did 
ſwear according to the Form of the Oath. Cro. 
Eliz. 161. 
Nonſuit in a Wager In an Action of Account Render, the Defendant C 
* waged his Law, and came to the Bar with his Com- 


purgators ready to perfect his Law, and the Plaintiff 
being called did not appear, whereupon he became nonſuited. Gun- 
ner's Caſe. Mich. 6 Aunæ, B. R. 
pe Where the Defendant wages his Law, and is D 
„ ready to do it, the Plaintiff cannot be Nonſuit, be- 
where not. cauſe it is of the ſame Term, but he ſhall be barred: 
But in another Term afterwards he may be non- 


ſuited, if the Defendant taketh a Day over to wage his Law until ano- 


ther Term. 3 Leon. Caſe 55. 
A Bailiff cannot wage his Law, but a KecGver E. 


may. Cro. Eliz. 790. pl. 32. 


A Bailiff cannot 
wage his Law, but a 
Receiver may. 


Tn Account againſt one as Bail ad merchan- F 
dizandum, Wager of Law does not lie. Mod. Caſes 
in Law and Equity 303. 

"But if Account be againſt one as s Receiver, if the G 
Plaintiff does not ſhew by whoſe Hands, it will not 
lie. Bid. 

The like. Lies not in Debt on a By-Law, nor in any Action H 
where a Wrong is ſoppoſed. Salk 683. 

The like. In Debt it lies only where the Contract is ſecret, I 
and not where founded on any Thing notorious. 
Ibid. 

The like. In an Account it lies Where the Receipt was by K 

the Defendant of the Plaintiff, but not where by or 


of a third Perſon. Ibid. 


Where Wager of Law 
does not lie. 


Where it does lie. In Detinue it lies whether the Receipt was of the L 
Plaintiff or of a Stranger. Salk. 683. 
The like. Tt lies not in Debt by a Gaoler for Meat and M 


Drink. Salk. 654. 
See the Method of performing Wager of Law, N 


Ibid. 682. 
The like. In Debt on A where the Subiniffion 0 


was by Parol, the Defendant may wage his Law. 


Ibid. 
The like. So in Debt for an Amercement in Court Baron; P 


but not on a Judgment in a Court Baron. 1bid. 684. 
? | 


 Wagers, 


A 


B 


D 


E 
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Magers. 


Y an Act of Parliament to prevent the laying The Act to prevent 
of Wagers relating to the Publick, made 2 ge OE 
7 Anne, it is enacted, That all Wagers to 5 Anne. 
be laid upon or of the preſent War, and all Policies 7 A 
of Aſſurance, and all Bonds and Writings for the Payment of any 
Money ſhall be void: And that all Perſons who | XY 
ſhall be concerned as Brokers, Notaries, or other , de Funihment of 
| ; 7 6 rokers and public KNo- 
Agents, in making or procuring, or ſealing or ſign- aries. | 
ing ſuch Policies, ſhall for every ſuch Offence be WE 7 
committed, and forfeit double the Sum for which ſuch Wager hall 
be laid, or for which ſuch Policies, Bonds, &. thall be given, one 
Moiety to the Queen, and the other to any Perſon who ſhall ſue for 
the ſame in any Court at Weſtminſter. | wa | | 
This ſhall not extend to any Aſſurance to be i No to extend Yo AE 
made upon Ship, ' Veſſel or Cargoe to be em- Ponomge Bonds, 
ployed in any Voyage, or any Bottomree Bonds. 5 
An Indebitatus Aſſumpſit will not lie for Money 


won at Play. Carthew 338. | 


| 


Wages. 


| Ages is what is agreed upon by a | 
Maſter to be paid to a Servant, oz se, wt 
any other Perſon which he hires to 
do Buſineſs foꝛ him. 
- By the Statute of + G 5 Annæ, it is enacted, When Suits for. Sea- 


That all Suits in the Court of Admiralty for Sea- mens Wages ſhall be in 
mens Wages which ſhall become due after the firſt ys + "ans 
Day of Trinity Term, 1706, : ſhall be commenced :* 

— ſued within ſix Years next after the Cauſe of ſuch Action ſhall 


accrue, and not: after. 


There 


828 | Mak. Fa 

Proviſo for Fam Co- There is a Proviſo, That if any Perſon entitled A 
| verts, in Frifon, Infants, to ſuch Action for Seamens Wages, be, or ſhall 
| or Perſons beyond the f | 
| Seas, G. be, ar the Time of any ſuch Cauſe of Suit or Action 
accrued, fallen or come, within the Age of twenty 
one Years, Feme Covert, Non omen impriſoned, or beyond the 


Seas, then they ſhall have ſax Years thoſe Diſabilities removed, or 
the Parties returning from beyond the Seas, 
So 1 where the De. . So likewiſe there is another Clauſe which ſays, B 
fendant is beyond Sea, That if any Perſon againſt whom there is or ſhall be 
any ſuch Cauſe of Suit or Action for Seamens Wages, 
or againſt whom there ſhall he any Cauſe of Action of Trefpaſs gr Deti- 
nue, Action of Trover or Replevin, far taking of any Goods, Cattle, 
or of Action of Account or upon the Caſe, or of Debt grounded upon 
Lending or Contract without Specialty, of Debt for Arrears of Rent, 
or Aſſault, Menace, Battery, Waunding and Impriſonment, or any 
of them, be or thall be at 7 — Time of any ſuch Cauſe of Suit or Action 
given or accrued, fallen or come, beyond the Seas; then ſuch Perſon 
or Perſons who is or ſhall be entituled to any ſuch Suit or Action, 
ſhall be at Liberty to bring the ſaid Actions againſt ſuch Perſon or 
Perſons after their Return from beyond the Seas, ſo as they take the 
ſame after their Return from beyond the Seas within ſuch Times as 
are reſpectively limited for the 1 of Actions before this Act, 
(Which ſee in the en next before), and the ſaid other Act made 
in the 21ſt Year of the Reign of King James the firſt, 
The Juſtices have Power to make an Order for Wages, but not for C 
Work done. 3 Salk, 261. | 
Where the Juſtices of Peace have no Juriſdion of Labourers P 
Wages. Carth. 156. : 


. Felo de fe. 
2 Waters 


'Aif is uhere a Felon in Purſuit waves x 
the Goods, oz fo2- Fear of being ap⸗ 
pꝛehended, having them in his CEuſta 


Waif, what; and 
where the Owner loſes 
h1sGoods,and here not. 


dy, and thinking that Purſuſt was made, flies, and waves them. 
Then the King's Officer, oz Batliffto the Loꝛzd, who Hath by 
Pꝛeſcription 02 G2zant Bona Waviata, may ſeiſe them to the King 
02102d's Aſe, who may keep them, ercept the Owner makes a freſh 

2 Purſuit, 


be 
X 
" g 
0 
. 
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Purſuit, and-convitt-the-Felon, and there the Conrt will grant 
the Owner Reſtitution of his Goods. But if he had not the Goods 
with him when he fled, being puwlued, they are not Cllaifs, noz 
fozfeited , but the Owner may take them where he can find them. 
5 Rep. 109. See the Statute of 21 H. 8, cap. 11. 


A The Reaſon that the King ſhall have Goods The Reaſon why the 
waived is, becauſe there was a Default in the Par- Ning a 
ty robbed, that he did not purſue the Felon, to 
have taken the Goods from him ; and therefore the Law gives them 
to the King. Cro. Eliz. 694. „ | 

B Jn Trover for a Horſe the Defendant juſtifies | How to juſtify for 
for Bona Waviata granted by Patent, but he did “ Feviats. 
not fet forth the Patent, nor that any Felony was 
committed, which was held to be naught. 1 Keb. 509. pl. 77. 

C Jfa Felon leaves ſtolen Goods with an Intent to ,,,__ "FR 
fetch them at another, Time, thoſe are not waived 5 waived, and 3 = 
but if he be purſued, and he leaves them for fear 
of being apprehended, there they are waived. Moore, Caſe 785. 

D Bona Fugitivorum are the proper Goods of him 5 
who flies for the Felony, and when the Flight is BonaFugitivoram, what. 
found by the Coroner, they are forfeited. 8 Rep. 

110. 

E Poꝛkeiture of Felons Goods ought always to ap- Bora Felonam. 
pear upon Record. 5 Rep. 110. 4. ; 

F Claff and Stray may be claimed by Preſcription, Waif and Stray by 
9 Rep. 28. 4. Preſcription. 

G Owner of a Stray may ſeiſe it tendring Satiſ- Owner may ſeize. 
faction. Salk. 686. 

H And in Pleading need not ſhew the Sum tendred. Pleading. 


Ibid. 


Wales. 


Rial for Murder in Wales in the next Trial for Murder in 


„ 
Engliſh County. 1 Lev. 118. 5 
K {Where the Court of Marches may find eee = * 
| Damages under 50 l. Bid. 205. mages under 501. 
L 4E. Fa. lies out of the King's Bench into Wales. 1 
14. 291. So Elegit and Certiorari. Raym. 206. The , ib de Kn s 
like of Cheſter. Id. 256. 


Vol. II. 10 B By 


830 Wardens of a Church, 8c. "IN 
Statutes of Jeofails ex- By the late Act, For the Amendment of the Law, A 
tend into Mates, c. the fame AR, and all the Statutes of Feofails, are 
to extend to the Courts of Record in the Counties Palatine of Lanca- 
ſter, Cheſter and Durbam, and the Principality of Wales. 
„ An original Writ out of the Chancery here doth B 
cery ins not intoꝶ ats. not run into Vales, but a Writ of Execution doth. 
| Raym. 206. | 
Wales is Part of Eng By the Statute of 27 H. 8. cap. 26. Wales is C 
—— 8. ge made Part of the Realm of England. Ibid. See the 
ap. i late Act for the Union of England and Scotland. 
Sheriffs of Wales to By the Statute of E. 6. cap. 10. The Sheriffs of D 
have Deputies in the Wales ought to have their Deputies in the Courts 
i EOS > of Weſtminſter. Raym. 206. 
How Proceſsto be d- , And by the Statute of 34 & 35 Hl. 8. cap. 26. E 
rected into Wales. All Proceſs for weighty Cauſes ſhall be directed in- 
344 35 9.8. cap. 26. to Wales by the Chancellor and Council, which is 
intended the Judges. Raym. Ibid. 
Indictment. Tnditment of Murder removed out of Wales, F 
and tried in an Engliſh County. Mod. Caſes in 


Law and Equity 135, 136, @c. 


certiorari. Pet ſee a Certiorari denied for removing Indict- G 
ments of Murder out of Wales. Ibid. 146. 
Prohibiton. Pꝛohibition to the Grand Seſſions there for ſe- H 


queſtring Lands there on a Proceſs ſued in London. 


Ibid. 374. 
Writ of Error. Reco2d returned upon a Writ of Error only by I 


one Juſtice of the Grand Seſſions, Skinner 10. 


Wardens of a Church, 
02 Church-wardens. 


See Wy-LaWs. 


Hurchwardens are Gardiani Eccleſiæ, and x 
have the Cuſtody of the Keys of the 
Church; but they are not Spiritual 


Perſons, though their Office is Eccleſiaſtical. 
3 


Churchwardens, what. 


One 


Wardens of a Church, 8c: ut. 


A One Churchwarden cannot releaſe, neither can 
he give * the Goods of the Church; and where 
Coſts are adjudged to them, the one cannot diſ- 
charge them without the other. Cyo. Fac. 234. 

. 3. 

B if A Churchwarden is an Officer whereof the Com- 

mon Law takes Notice. 


A Mandames lies to the Spiritual Court to ſwear 
a Churchwarden elected by the Pariſhioners accord- 
ing to Cuſtom. Litw. 1013. Cro. Face 537. pl. 15. 
Cro. Car. 551. pl. 4. | . 

D Churchwardens may join in an Action upon 
the Caſe for a falſe Return upon a Mandamis, be- 
cauſe the Mandamus, and al 


One Churchwarden 
cannot diſcharge Coſts, 
nor give away the Goods 
of the Church withour 
the other. 


A Churchwarden is 
an Officer taken Notice 
of by the Common Law. 


A Mandamus lies to 
the Spiritual Court to 
{wear a Churchwardea 
elected by Cuſtom. 


They may join in an 
Action for a falſe Return. 


the Proſecution and Charge thereof was 


joint, and the Office was no Office of Profit. 3 Lev. 362. 


E Churchwardens preſcribed to diſpoſe of Seats 
in the Church, becauſe they repair them; and 
held naught. . 2 Lev. 241. IG 


F Churchwardens juſtify the taking off of a Man's 
Hat in the Time of Divine Service; and held good. 
For although the Churchwardens may preſent this 


- Churchwardens can- 
not preſcribe to diſpoſe 
of Scats in the Church, 
becauſe they repair them. 


May juſtify the taking 
off of a Man's Hat in 
Time of Divine Service. 


Offence in the Spiritual Court, yet they are not bound in the mean 
Time to permit this Irreverence and Indecency in the Church, 1 Lev. 


196, 197. 

G 8 of the Land, and not the Leſſor, 
fhall be tax'd for the Repairs of the Church. 5 Rep. 
67. b. 

H The Churchwardens and greater Part of the In- 
habitants, may upon a general Warning, aſſemble 
and make a Tax for the Repaits of the Church. Id. 

I Tf a Man hath a Houſe in one Pariſh, and Land 
in another, which he uſes, he ſhall be tax'd for 
the Repairs of the Church where his Lands lie. 
5 Rep. 67, 68. 

K Churchwardens cannot preſcribe to have Lands 
to them and their Succeſlors, for they are not a 
Corporation to have Lands, but for Goods for the 
Church they are. Danv. Abr. 787. 1 Roll. Abr. 121. 

L 2s in London Churchwardens are a Corporation, 
and may take Lands for the Benefit of the Church 
ſo throughout England they are a Corporation, and 
capable to take and purchaſe Goods for the Benefit 
of the Church. March 68. pl. 104. 

M But in London the Parſon and Churchwardens 
are a Corporation, and may purchaſe and demiſe 
Lands. Cro. Fac. 532. March 66, or 67. 


Who muſt pay for 
Repairs. 


Who may make a Tax 
for the Repairs of the 
Church. / 


Landholders ſhall pay 
for them, 


No Corporation to 
have Lands, but Goods 
they may have. | 


All Churchwardens in 
England are a Corporas 
tion quoad Goods. 


A Corporation in Lon 
don. e 


Altho 


"= 


Cannot give Goods 
withour Conſent of the 


Veſtry. 


May diſpeſe of a rui- 
nous Bell, or Stones of 
the Church. 


of for the "NY 
e 


* 


How to declare in 
Treſpaſs tempore Prede- 


ceſſorum. 


How in their own 
Time, 


How to bring an Ac- 
tion of Account againſt q 
their Predeceſlors. 


* * . A . ad 
1 "Sha | $ , 
- Uaxnant- of 'Attomey: 


Alths'; Ehurchwardens have Power to receive A 


a Gade for the Benefit of the Church, Hide y have 
i: 


no Power to do any Thing to its advantage. 


Telu. 173. 2 Brownl. 218. 

A Gift of Church-Goods in their Cuſtody with- B 
out the Conſent of the Veſtry, is void. Roll. Rep. 
I4 Fac. Danv. Abr. 787. 

Churchwardens by the Agreement of the Pa- C 
riſhioners may order a ruinous Bell to be new caſt, 
or diſpoſe of the Stones belonging to the Church, 

I Rall. Abr. 121. 

Churchwardens may bring Treſpaſs for a Bell D 
taken away out of the Church in the Time of their 
Predeoeſſors; but they muſt lay it ad dampnum 
Parochianorum, and not ad dampnum ipſorum. Cro. 
Eliz. 145, 179. 

But if wy bring an Action for the taking of E 
= Goods in t wy own Time, they may lay it 24 

ampnum Parochianorum, or ad mpnum ipſorum 
at le Election. Bid. 4 
Tf Churchwardens bring an Action of Account F 
gainſt their Predeceſſors br a Bell, c. it muſt 
not * laid Bona Eccleſia, but Bona Parochianorum. 
1 Mad. 65. 


Warrant of Attozney, 


Warrant of Attorney, 


what. 


See Judgment. 


Warrant of Attozney is an Authority and G 
Power given by a Client to his Attorney 
to appear and plead fo2 him, o2 elſe to 


ſulfer Judgment to 5 againſt him by conkeſſing of the Atton, 
by Nil dicit, Non ſum informatus, g2 otherwiſe. 


Where a Warrant of 


Attorney ſhall be void 
far.confeſling of a Judg- 


ment, and yet good for 
an Appearance. 


1 bs - 
$ 399 3 


Although a Warrant of Attorney is given by a H 
Man in Guſtody to confeſs a Judgment, no Attor- 
ney being preſent, is void as to the Entry of a 
Judgment, yet it ſhall be a good Warrant to appear 
and file a Common Bail upon. 


By 


* 


— 
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A 


B 


C 


D 


* 


By the Act F or the Amendment of the Law, made The Attorneys on both 
4 2 5 Annge, it is enacted, That the Attorney for Sides muſt file their War- 


rants of Attorney in all 


the Plaintiff. or Demandant in any Action or Suit Cauſes with the proper 
ſhall file his Warrant of Attorney with the proper Officer. 

Officer of the Court where the Cauſe is depending, # * Aun. 

the fame Term he declares: And the Attorney for the Defendant or 
Tenant ſhall do the like the ſame Term he appears; under the Penalties 
inflied upon Attorneys by any former Law for Default of filing their 
Warrants of Attorney. 

An Attorney for a Corporation muſt have a War- An Attorney for a 
rant under the Corporation-Seal for that Purpoſe. oy ogy arm xp 
1 Plow. 91. 5. c | $5 —_— under their 

Tho? by the Statute the PlaintifPs Attorney is to ; ; 
file his Warrant the Term he declares ; yet he N 152 
does it before the Defendant pleads, tis as well. | 


Mod. Caſes in Law and Equity 77. 


Warrant of Commitment. 
6 


Arrant directed to a wrong Officer, not Wrong directed. 
good. Carthew 78. 


E Churchwardens committed by a Warrant for Warrant not good, 


not accounting, there to remain till duly diſcharged 
according to Law, not good ; for it ſhould be, there 


to remain till they account. Bid. 152. 
F Uarrant to Commitment till concluded. Mid. 


291. 


CG Uhere a Warrant of Commitment muſt be re- Return. 


turned in hæc Verba, where not. 3 Salk. 93. 


FH There a good Warrant is illegally executed by Warrant ill executed. 


! 


an improper Officer, tis naught. id. 149. 
Where the Legality of a Warrant ſhall not be Ine. 


put in Iſſue. Did. 354. 


Vol. I. 10 C Warranty. 
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Warranty, what. 


Warranty, 


See Eſtoppel. 


Marrantp is a Covenant Real annered A 
| to Lands, whereby a Man and his Heirs 
are bound to warrant the ſame, and 
either upon Uoucher, oz by TUrit of 


Warrantia Chartæ, to yield other Lands to the Ualue of thoſe that 
ſhall be evied by an elder Title, Co. Litt. 365. a. 


How far ded? is a 
Warranty. 


Where there is in a Deed contained ded; & con- B 
ceſſi, &c. to be holden of the chief Lord of the 


Fee, reſerving no Service, there the Feoffor ſhall be 
bound to Warranty during his Life becauſe of his own Gift, but his 
Heirs ſhall not : Put if a Man gives Land in Tail by the Word dedi, 
he and his Heirs are bound to warrant; and ſo of a Leaſe for Life at 
a Rent. 2 Inſt. 276. 

Wr 82 Where a Man for himſelf and his Heirs war- C 
Warranty, and why. rants to one and his Heirs. This is a general War- 
ranty, becauſe it is not reſtrained to any Perſon 
certain. I Rep. I. 4. 
Where it ſhall not A Marranty deſcending upon a Feme Covert D 
bind a Feme Covert. during the Coverture, where her Entry is conge- 
able ſhall not bind her. CY. Eliz. 72. pl. 28. 

A collateral Warranty Tenant for Life, Remainder in Tail to his Ne- E 
9 Vang phew and Heir, leaſes for Years with Agreement 
in Tail. with the Leſſee; that he ſhall make a Feeffment of 

this Land, and then he will releaſe with Warranty, 
which is done accordingly : And adjudged, That this collateral War- 
my — by ORIYA _ the Heir in Tail, upon 
whom it deſcended. C. Car. 483. pl. 7. 484. 
All Warranties by All arts to be made for any Tenant for F 
Tenant for Life ſhall be Life of any Lands, &c. the ſame coming or de- 
"_ 1 ſcending to any Perſon in Reverſion or Remainder, 
{hall be void; and likewiſe all collateral Warran- 
* 55 ties to be made of any Lands, & c. by any Anceſtor 
not having any Eſtate Who has no Eſtate of Inheritance in Poſſeſſion 
of Inheritance in Potleſ- therein, ſhall be void againſt his Heir. Star. 
ws 4 & 5 Anna, 
2 Where 


A here the Entry is gone, and only a Right of Where a Warranty 

Action left, there 1 5 — 7 — . 

Heir at Law to the Warranty, ſhall bind: But it 

ſhall not bind where there is a Right of Entry. 

B Covenant lies more properly than a Warrantia Covenant lies where a 

Charte, where a Term for Years is evicted. 3 Lev. FO „ 

321. my 

C A Special Warranty ſhall not controul and ex- A Special Warranty 

pound a General Warranty; as the Words dedi &. ll OE 9 

conceſ, 05 Cro. El. 864. pl. 43. See 861. pl. 36. w. 
9. Litt. 384. a. 

D Uarranty diſcends upon the Demandant, and Warranty diſcends up- 

the Tenant prays Judgment, if againſt the Fine and on the Demandant, and 

Warranty of his Anceſtor; he ſhall maintain the 9 — 

Action. Lut w. 853. ; ; 

E A Warranty is entire, and extends to all the Warranty is entire, 

Lands, and is a Bar to every Perſon on whom it 739 2 Bar to every Per- 

diſcends, of all the Right that he hath in the Land. m it diſcende. 

and it every of them hath a Right jointly or ſeverally, every one is 

barr'd; and if one hath a Right, and the other nothing, he which 

hath the ſole Right ſhall be barr'd of the whole, becauſe all the entire 

Warranty diſcends upon the General Heir. 8 Rep. 54. 4. 

F A Man makes a Feoffment in Fee with Warranty where à Varmtia 

againſt him and his Heirs; the Feoffee ſhall not Charte lies and where 

have a Warrantia Chartæ upon this 1 againſt t. 

the Feoffor or his Heirs; for when che Warranty is only againſt him 

the Feoffor and his Heirs, if the Feoffee be impleaded by a Stranger, 

he ſhall never vouch by this Warranty. For the 

Nature of it is only to rebut againſt him, viz. the Kebutter. 

Feoffor and his Heirs, and not to take Recompence Recompence. 

in Value. Dal. 48. pl. 8. | 

G An Action doth not lie upon a bare Affirmation Caſe lies not upon 2 

that the Thing ſold was worth ſo much, whereas fie Affirmation, bur it 

in Truth it was not worth ſo much as he affirmed, Ws. 3 

becauſe it is every Shopkeeper's Caſe; but if he actu- 

ally warrants it, then econtra. Lekins and Clift. 

Paſch. 15 Car. 2. B. R. Telv. 20. See Cro. Fac. 4. pl. 4. 


H © The bare Affirmation without an actual Warran- An Affirmation with- 
out a Warranty ſignifies 


ty will not maintain an Action. Cro. Face 4. pl. 4. nothing. 

Where a Man ſells a Thing, and afterwards at Warranty mutt be at 
another Place warrants it, the Warranty is void; the Time of the Bargain, 
becauſe it was not made at the Time of the Bar- ud not afterwards, 


gain. 6 H. 7. 1.6. pl. 7. 


K A Uarrantp dilcending upon an Infant ſhall Where a Warranty 


- : a : ſhall bind an Infant, and 
not bind him, in caſe his Entry be lawful into the „ heie not. 5 


Land to which it is united; but he muſt take care 
not to ſuffer a Diſcent of the Land after his full Age, before he hath 
made his Re- entry. Poph, 71. 1 Rep. 140. a. But he may enter at any 
Time after his full Age, unleſs there be a Diſcent. 

Ceſtuy 
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23 © "ama; 
Cefttd que l. feu que Uſe may take Advantage of a Warranty A 
i pr 0 dle Bl Salk. 685. chaos; 1 
Che Plaintiff in Ejectment may make a Title by B 
a collateral Warranty. Bid. 686. | 
Does not exringuiſr But tho? a Warranty binds or bars, it does not C 
a Right. extinguiſh a Right. 161d. | 
Adtunc & ibidem. Whereas the Plaintiff had bargained and bought D 
of the Defendant fixteen Hogſheads of Wine, c. 
that the Defendant in con/rderatione inde adtunc &. 
zbidem did warrant the Wine to be good, and Mer- 
chandizable, adiunc & ibidem ſhall be intended all 
at one Inſtant. Skin. 104. | 
Collateral Warranty. Tenant for Ninety-nine Years, if he fo long E. 
live, Remainder to Truſtees to preſerve contingent 
Remainders; Remainder to his firſt and other Sons 
in Tail; Remainder in Tail; Remainder to the 
Heirs Male of Tenant for Years, and to his Heirs Male Tenant for 
Years ; Remainder to Thomas, Brother to the Tenant for Years, and to 
his Heirs Male Tenant for Years: Having no Iſſue, the Truſtees con- 
vey to him, and he levies a Fine, and after ſuffers a Recovery; the 
Remainder of Thomas is barred by the collateral Warranty delcended 


upon him. id. 106. 


Ejectment. 


Waſte, 


Covenant. 
Sees Eſtrepement. 
(Leaſe, 8c. 


. nant ko; Life, Tenant fo2 another's 
Life, Tenant tn Oower, o2 Tenant 
by the Courteſy, commit Waſte by 

pulling down of the Pouſe, oz ſuffering of it to fall fo2 want of 

Repairs, oz cutting down of Timber, oz digging of the Gzound, 

&c. then he in the Reverſion ſhall have his TUrit foz ſuch Waſte, 

and ſhall recover the Place waſted, and treble Damages, Stat. 


de Gloc. 6 E. 1. cap. 5. 
2 If 


Waſte, what. WI is where Tenant fo2 Pears, Te. F 


A 


Clauſe be without Impeachment of Waſte by any 


B 


* 
ku 


D 


E 


FE 


G 


I a Leaſe be made for Life without Impedch- eaſe for Life withour 


ment of Waſte, the Leſſee hath by this Leaſe an ITpeachment of Waſte, 
abſolute Property in the Timber, &. ſo that du- — = Timber A 
ring the Privity of his Eſtate he may cut down and Clauſe be without Im- 
convert the ſame to his own Uſe. inpune; but if the I Wafet by any Writ 
Writ of Waſte, then if the Tenant cut down Timber, he ſhall not be 
puniſhed for it, but the Leſſor may ſeiſe and carry it away, or bring 
an Action of Trover for it: The Tenant hath not by the Law any 
general ang, in the Trees, but only a ſpecial Property ſo long as 
they remained Part of the Freehold demiſed, but as ſoon as they were 
ſevered, his Property in them ceaſed; but this Clauſe will ſave him 
harmleſs from an Action of Waſte to be brought againſt him: But if 
the Leſſor grant to the Leſſee Power to make Waſte, the Leſſee hath 
hereby not only Power to commit Waſte, but alſo to convert to his 
own Uſe. See 11 Rep. 82, 83. 5 

See 1 Lev. 309. That the Converſion of a Brew- Brewhouſe turned in- 


: | „ to Tenements, tho of 
_ * Tenements, altho' of a greater Value, greater Value, is Wale 
18 E. N 


Concerning Waſte maintainable in London by waſte in London, and 
Cuſtom, and concerning View in Waſte. 2 Saund. View in Waſte. 
254, 255. kirk 

Ik Waſte be done upon Lands which are let for If Leſſee can have no 
Term of Years, or for Life, by one againſt whom Raman Ba Ara 1 
the Leſſee can have no Remedy in Law for commit- feſſr. 
ting this Waſte, the Leſſee is not punithable by the 
Leſſor for this Waſte, except there be a ſpecial Covenant in the Leaſe 
that he ſhall not commit or ſuffer Waſte to be done. (Mich. 23 Car. 
B. R.) So that a ſpecial Covenant of the Party doth bind him, where 


by the Law he was not bound. A foreign Enemy that invades the 


Land, and makes Deſtruction in Lands and Houſes, is ſuch an one as 


the Leſlee can by Law have no Remedy againſt for Waſte done by him. 
Quære, Whether by ſuch Covenant he js puniſhable for ſuch Waſte ? 
Ik Timber-Trees be growing in the Hedges of a 17 Lege for ya. 
Field or Cloſe let for Yeats, and the Leſſee cuts cuts down Timber-Trees 
them down, the Field ſhall not be forfeited in an goin in 4 onus 
Action of Waſte brought againſt the Leſſee; but if 7,7 Fretch the Field 1s 
the Trees cut did grow ſcatteringly throughout the tion of Waſte : Other- 
Field or Cloſe, the whole Field or Cloſe is forfeited wy 2 they grow in the 
by cutting them down. By German Juſtice, Paſch. ; 
1651. B. S. 17 Junii. | | 
Szubbing up a White-Thorn Hedge. G. Fac. What Things are 
126. Plowing of Meadow-Ground, ſuffering a Waſte. 
Wall to be uncovered, the digging of Stone or Gra- 
vel, the cutting down or grubbing up of Trees are 
Waſte. N. B. 59, 60. 
The Proceſs in Waſte are a Summons, Attach- 1 Whos Long there 
ment, and after that Diſtreſs, and if he comes not 1; Eb. 1. cap, 14. 
then, the Sheriff ſhall take with him twelve Men, See 6 E. 1. cap, 5. 


Vol. IL io D and 


and go to the Place waſted in Perſon, and enquire of the Waſte, and 
return the fame, and then to paſs into Judgment. See 6 E. 1. cap. 5. But 
where there is Judgment in Waſte by Nil dicit, the Waſte is acknow- 
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ledged ; fo that the Sheriff need not go to the Place waſted to enquire 
of the Damages. Poph. 24. See po 


Houſes blown down 
by Tempeſt excuſes 
Waſte, but not Cove- 
nant. 


Where a Leſſee ſhall 


be liable to an Action of 


Waſte, and where not. 


ea. | 
Where olle are blown down by Tempeſt, the A 
Law excuſes the Leſſee in Waſte ; but in Covenant 
to repair and uphold, &c. it will not. 1 Plow. 29. 


It the Ground-Timber of an Houſe be in Decay, B 
and ſo the Houſe is ruinous at the Time of the 
Leaſe, it is a good Plea in an Action of Waſte, if 
the Houſe fall by ſuch Defect; but if after the 


Leaſe it become rotten by want of Covering, he ſhall be liable to an 


Action of Waſte. 


It is Waſte to convert 
a Corn-Mill into a Ful- 


Waſte againſt Leſſee 
for deſtroying of the 
Pigeons. 

So of a Keeper for de- 
ſtroying the Deer. 

So for Fiſh in a Pond. 


But not againſt a War- 
rener for deſtroying of 
the Conies. 


What Intereſt the 
Words, Without Impeach- 
ment of Waſte, gives the 
Party in the Timber, 


2 Leon. Cale 116. fol. 95. 4 
Tt is Waſte to convert a Corn-Mill into a Ful- C 


ling-Mill. Cro. Fac. 182. pl. 21. 


Tf the Leſſee of a Dove-houſe deſtroy all the D 
old Pigeons but one or two Pair, it is Waſte: So if 
a Keeper deſtroy ſo many of the Deer, that the 
Park is become not parkable, it is Waſte; fo of a 
Pond. 3 Leon. Caſe 76. 4 Leon. Caſe 321. But de- 
ſtroying of Conies, or digging up of Coney-Bur- 
roughs is not Waſte in the Leſſee of a Warren. 
Noy 70. F. N. B. 87. 4. 

Where a Man covenants to ſtand ſeiſed to the E 
Uſe of himſelf and Wife for their Lives, without 
Impeachment of Waſte; after the Huſband's Death, 
the Wife by Force of the Words, Without Impeach- 


ment of M aſte, hath ſuch Power, that although no Waſte is made, but 
an Houſe is blown down without her Default, yet ſhe ſhall have the 


Timber which was Parcel of the Houſe : And alſo all Timber-Trees 
blown down by the Wind, and when they are ſevered from the Free- 
hold, either by the Act of the Party, or the Law, and become Chat- 
tels, the Property of them is in the Tenant for Lite by Virtue of the 


Words, Without Impeachment of Waſte. 11 Rep. 83. b. 84. a. Sine im- 
pedimento is as good as fine impetitione. Cro. Fac. 216. pl. I. 


An Impunity of Waſte 
muſt be pleaded. 


Leſſee for Years, Re- 
mainder for Life, Re- 
mainder in Tail; he in 
Remainder may bring 
Waſte after the Death 
of Tenant for Life, for 
Waſte done in his Time. 
But with the Tenant for 
Life's Aſſent he had not 
Lern puniſhable, 


The Party ſhall never have the Advantage of the F 
Liberty of Impunity of Waſte, unleſs he pleads it. 

3 Leon. Caſe 122. 

Where Tenant for Years commits Waſte in the G 
Life of Tenant for Life, and Tenant for Life dies, 
then he in Remainder in Tail may have an Action 
of Waſte, as if done in his own Time; altho' in 
the Life of Tenant for Life the Termor by his Aſ- 
{ent might have committed Waſte, and he had not 
been puniſhable afterwards. Cro. Fac. 688. pl. 4. 


See Moor, Cale 64. 
Waſte 


_——_— ͤͤ¹R——T— 
A Taſte may be committed ta Glaſs annex d to e may by com” 
| Windows, becauſe it is Parcel of the Houſe. And part cf En de . 
although the Leſſee did do it at his own Coſts; yet 


it being once Parcel of the Houſe, he cannot take 
it away again. 4 Rep. 63, 64. 

B Alto 
by Leſſor or Leſſee, is Parcel of the Houſe; and 
there is no Difference in Law whether it be fix'd 
with great or little Nails, or by Scrues or Irons put 
through the Poſts or Walls; 


though ſet up by the 


ainſcot, be it annex d to the Houſe either 


Tenant. 


Wainſcot annex'd to 
the Houſe, either by 
Leſſor or Leſſee, is Par- 
cel of it. 


ut if the Wainſcot be in any of thoſe, 


or otherwiſe fix'd to the Poſts or Walls of the Houſe, the Leſlee, can- 


not remove them; but if he doth, he is 
Waſte. 4 Rep. 64. 4. | | 

C @The Huſband of Tenanat for Life commits 
Waſte, then ſhe dies, the Huſband ſhall not be 
puniſhed for it. 5 Rep. 75. be | 

D Tenant for Life, Remainder for Life, Remainder 
in Fee, 'Tenant for Life commits Waſte, the Re- 
mainder-man for Life dies, or ſurrenders his Eſtate 


puniſhable in an Action of 


The Huſband not to 
be puniſhed after his 
Wife's Death, 


Where Tenant for Li fe 
is puniſhable for Waſte, 
and where not. 


in the Life of the Tenant for Life; then, and not before, he in Re- 
mainder in Fee may bring Waſte againſt Tenant for Life; becauſe 
there being an intermediate Eſtate for Life, it is not ad exhereditatio- 


nem of him in Remainder. 5 Rep. 76. b. 

E See an Expoſition of the Statue of 11 H. 6. c. 5. 
which provides againſt Grants made, to the Intent 
that the Reverſioner or Remainder- man might not 
know againſt whom to bring Waſte. 5 Rep. 77. 4. 

F Note, The Statute of 11 H. 6. cap. 5. ſays, That 
if Tenant for Life or Years grant over their Eſtates 
to unknown Perſons to defraud him in- the Rever- 
ſion, and afterwards Waſte is committed, he in Re- 
verſion may bring his Action of Waſte againſt the 
firſt Tenant. F. N. B. 59. Letter C. | 

G An Occupant ſhall be puniſhable for Waſte, be- 


cauſe he hath the Eſtate of the Leflee for Life. 


6 Rep. 37. b. = 
H Tenant by Statute Merchant, Staple, or Elegit, 
are not puniſhable for Waſte. Ibid. | 


1 Jn a Writ of Waſte the Jury muſt have a View 


by the Statute, and the Judgment may be with or 


without per viſum Furatorum. Show. Rep. 3. 


Againſt whom to 
bring Wakte. 
11 N. 6, cap, 5. 


Waſte lies againſt Te- 


nant for Life or Years 


after the granting over 
of their Eſtates. 
i1H,G. cap. 5. 


An Occupant ſhall be 
punithed for Waſte. 


Tenant by Elegit or 
Statute, not. 


View in a Writ of 
Waſte. 

How the Judgment 
to be. 


K In Waſte the Jurors ought to have a View of How the View to be. 


every Parcel of the Land, to alleſs the Damages. 
Noy 5. 555 
. Erecutoꝛ de ſon Tort of a Term chargeable in 


Waſte. - 23 Lev. 128 | 
Caſe lies for him in Remainder of a Copyhold 


who commits Waſte, 1bid. 
3 


M 


Executor de ſon Tort 
is chargeable in Waſte, 


Caſe lies for him in 
the Remainder of a 
Copyhold who commits 


Waite, 
pow 


840 
How to plead Nul 
Waſte fait. 


Where the Writ and 
Count ſhall name the 
Statute. 


Where Coſts ſhall be 


recovered, and where 
nor. 


8& dA. cap, to. 


Cutting of Under- 
wood is not Waſte, but 
eradicating of it is. 


Eradicating of White- 
Thorns is Waſte, but 
cutting don and ſelling 
them is not. 


One Tenant in Com- 
mon ſnall have Waſte 
againſt his Partner. 


How it is to be. 
13 E. 1. cap. 22. 


Where the Waſte and 
Damages ſhall be en- 
uired of, and where 
the Damages only. 


| Where there 1s a Nil 
dicit to the Declaration, 
how to be. 


Plea, 


Againſt whom it lies. 


Verdict, if good. 


Void by Jurors. 
Prohibition. 


Decree. 


Malte. 
How to plead Nu Waſte fait.” Lurw. 1550. A 


- Where the Writ and Count ſhall name the Sta- B 
tute it is grounded upon, and where not. Lutw. 
1548, 1549. The P ö 75 

In all Actions of Waſte, wherein the ſingle Va- C 
lue or Damages found by the Jury doth not exceed 
twenty Nobles, the Plaintiff ſhall have his Coſts. 

8 9 V. cap. 10. But at the Common Law no 
Coſts ſhall be recovered. 

Altho' the cutting of Under-wood is not Waſte, D 
+ the eradicating of it is Waſte. 4 Leon. Caſe 
381. 
Eradicating of White-Thorns is Waſte, but ſuc- E 
cidendo & vendendo is not, unleſs they grew in a 
Paſture for Defence of Cattle, and were of the 
Greatneſs of Timber. Cr. _ 126. pl. 15. 

One Tenant in Common ſhall have it againſt his F 
Companion, and when it is come to Judgment, 
the Defendant ſhall chuſe to take his Part in a 
Place certain by the Sheriff and his Jury, or elſe 
ſhall grant that he will take nothing in the Land, 


but as his Partner will take. 
Jf the Defendant in a Writ of Waſte loſeth by G 


Default at the Grand Diſtreſs, Enquiry ſhall be 


made of the Waſte, and to what Damages ; but if 


he loſeth by Mil dicit, Confeſſion, or Non ſum in- 
ormatus, the Waſte ſhall not be enquired of, but 
only Damages. (Yo. Eliz. 18. pl. 4. and 263. So 
alſo it is where the Defendant appeared upon the 
Diſtreſs, and made no Anſwer to the Declaration, 
but let Judgment go by Default. Cro. Eliz. 290. 


pl. 10. Poph. 24, 25. 
Ik the Defendant pleads he repaired, ec. before H 


the Action brought, tis good, 3 Salk. 150. 

Lies againſt an Executor de ſon tort of a Term. J 
Comberb. 7. 

A Qerdi# in Waſte for cutting Trees ſparſum in K 
40 Acres, and no Waſte pro reſid', wid good. 
See Comberb. 113. 

Dn a Judgment in Waſte it need not appear on L 
the Record that the Jurors had the View. 1bid. 113. 

See a Prohibition to ſtay Waſte againſt a Parſon. M 
Ibid. 59. 

A Decree in the Exchequer for reſtraining Waſte N 
pleaded, &c. Mod. Caſes in Law and Equity 109. 


3 Way 


May and Highway. 


Pariſh, 
dee Preſcription. 


A Here are three Kinds of Mays: Way, what, 


B I, A Foot-way, which is called Iter. 

C 2. The ſecond is a Foot-way and an Þozſe- 
way, and this is commonly called a Pack and Pꝛime wap, becauſe 
it is both a Foot-way, which was the firſt o2 Pꝛime⸗way, and a 
Jack oz Daift-way alſo, | 

D 3. The third is Via, which contains the other two, and alſo a 
Cart-way, &c. and this twofold, viz. Regia Via, the King's High: 
way fo2 all Men; and Communis Strata, belonging ta a City oz 
Town, Co. Litt. 56. a. 


E Ik a Highway lie within a Pariſh, the Pariſh is The Pariſn is bound 
of common Right bound to repair it, except it ap- fair the Highways, 
pear that it be to be repaired by ſome other Per- 
ſon, either by Reaſon of Tenure, or by Preſcription. (Mich. 1650. 
B. S. 24 Oct.) In regard of the Convenience of doing it, and of the 
Benefit they have Ed on Way and Ve it above others, 

f any Perſon do encloſe any Part of a Way or 5 

: Wale 1 to a Highway he thereby doth „ 
take upon him to keep the Way adjoining in Re- pair the Way adjoining. 
pair, 4 thereby he claims particular Intereſt in the Soil. 1651. B. S. 


. elſe he could not goon * a 1 
A Miniſter in Holy Orders keeping only a Coach Miniſter keeping 
8 and Hoes ſhall he oblived to end = Team I N 
towards the Repair of the Highways, according towards repairing the 
to the Statute, and ſo adjudged by the Chief Ju- Highways. 
ſtice Hale, &c. Becauſe Clergymen are not ex- 
empted from the publick Duties of the Nation ; and although the Mi- | 
niſter keep a Coach and Horſes only, and no Team, yet a Coach and 
Horſes doing as much Prejudice to the Highways as a Cart and Horles, 
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f A Ulay may be granted originally by Deed of A 
— * Grant, be it nt e by a Bargain * Sale; for 
nothing but the Uſe paſſed by the Deed, and there 
cannot be an Uſe of a Thing not in eſſe, until created. Cro. Fac. 189, 
190. 
Arne See the Act for the better repairing and amend- B 
of the R ing of the Highways. 3 & 4 V. & M. cap. 12. 
3 64,4 M. cap. 12. 
8 So much of the Act of 7 & 8 . 3. cap. 29. as C 
7 8 dt. 3. cap. 29. concerns the drawing with a Pole between the 
55 1 een «As 8 Wheel-horſes or in double Shafts, is hereby repeal'd, 
Horſes in a Riad, And it is enacted, That no travelling Waggon, Cart 
or Carriage, wherein Goods or Wares ſhall be car- 
ried or drawn, ſhall go in any publick Road with above fix Horſes, 
Oxen or Beaſts, upon Forfeiture of 5 l. one Moiety for the Repair of 
the Highways, the other to the Diſcoverer, if he be an Inhabitant of 
ſuch Town, or Vill, or Place; the Penalty to be levied by Diſtreſs of 
all or any of the ſaid Horſes, by Warrant under the Hand and Seal of 
a Juſtice ; and if not paid within three Days, then to fell, rendring 
the Overplus, Charges being deduQed. 
A Survepoz ſhall forfeit 5 J. for neglecting to put this Act in Exe- D 
cution. | 
Note, By an Order of the Seſſions entred with E 
„ a Clerk of the Peace, they may draw up Hill with 
as many Horſes as are neceſſary. 
Where they may have Note alſo, This Act doth not extend to Car- F 
9 riages employed in Huſbandry and manuring of 
Land, and in carrying of Hay, Straw, Corn, Coal, 
Chalk, Timber for Shipping, Materials for Building, Stones of all 
Sorts, or Ammunition or Artillery for her Majeſty's Service: After- 
3 de wards by another Statute made 9 Anne, Power is 
arp gp mn given to any Perſon to diſtrein the Horſes, and to 
deliver them to the Surveyor of the Highways, or 
other Pariſh Officer where the Offence is, and if the five Pound be not 
paid in three Days, then the Officer, by Warrant of pf ren to ſell the 
Diſtreſs, and deliver the Money to the Juſtice to be diſtributed as the 
Act requires, rendring the Overplus to the Owner, after deducting of 
Charges, that if the Offender ſhall preſently pay the 5 J. the Party 
who receives it ſhall immediately pay it to the Juſtice to be diſtributed 
as aforeſaid, | | 
Foxfeiture of 20 J. for the Perſons ſeiſing and G 
: Frag ar not carry- not carr ing the Cattle diſtreined to an Officer, to 
8 — levies by Diſtreſs by a Juſtice's Warrant, and if 
no Diſtreſs, to be committed to the County Gaol 
till paid, to be diſtributed, one Moiety to the Informer, the other for 
the Repair of the Highways. | 
2 The 
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to be levied and diſpoſed of as aforeſaid. 5 

B So much of the Act of 6 Annæ, as relates to the A Repeal of Part of 
3 up Hills with more than fax Horſes is re- Anne. 
pealded. 5 

C That where Horſes allowed to draw a Waggon Where they my hare 
ſhall not be ſufficient to draw up a ſteep Hill, or Aſliſtance. 

out of a foul Place, they may have the Aſſiſtance 
of another Cart or Waggon travelling that Road, with the Owner's 
Conſent, to help up ſuch ſteep Hill, or out of ſuch foul Ways. 

D The Juſtices of the Peace of any County, City, 
G. or the major Part of them, (five at the leaſt) 
may at their Quarter-Seſſions enlarge or widen any 
Highways in their reſpective Counties, ſo that the 
Ground to be taken into the ſaid Highways do not exceed eight Yards 
in Breadth ; and that they do not pull down any Houſe, nor take a- 
way any Ground from Garden, Orchard, Court or Yard. How to 
be done, and what Satisfaction to be made, and how the Money to 
be raiſed, See the Statute of 8 & 9 . cap. 15. 

E GCUhere any Common Highway (hall be encloſed Where Complaint 
after a Writ of ad quod dampnum executed, any 3% be made upon. the 
Perſon aggrieved by 2 Encloſure, may complain ad quod damprim, and 
to the Juſtices at the next Quarter-Seſſions after When. 
ſuch Inquiſition, who may hear and finally deter- — 
mine the ſame; but if no ſuch Appeal be made, And if no Appeal, 
then the Inquiſition and Return recorded by the _ an 
Clerk of the Peace ſhall be for ever binding. 8. Fe 9 dd. 3. cap. 13. 
9 W. 3. cap. 16. 

F Dow to plead a Writ of ad quod dampnum. Cro. How to plead a Writ 
Car. 266. pl. 16. | | of ad quod damprum. 

G 2 Pan ſeiſed of three Parcels of Land, ſells two, where the Law will 
but reſerves no Way, and there is no other Way give 2 Man a Way to 
than over the other two; he ſhall have the Way, nm. 
becauſe his Land muſt not lie freſh. Lutw. 1248. 

H An Indidment laid to be Communzis Via 138 A private Way is not 
ad Ecclefiam de W. pro Parochianis, it will be in- 5 ata 
tended a private Way only, and not indictable. 

1 Ventr. 208. 2 = I RE =" 2 mn nr 
1A Criffom laid in a Pariſh for a Way to a Cloſe, Cuſtom laid in a Pa- 
is naught. Lutw. 1319. Cro. Car. 41 {| amen 

K Dow to juſtify for a Way from one Place to How to juſtify for a 
another, & fic retrorſum. Lutv. 1 508. * | 

L - Juſtification for a Way not well pleaded. 3 Salk, The like. 

275. 

M . Jn pleading of a private Way there ought to be fo to plead a pri- 

ewn Terminus a quo, and Terminus ad quem. vate Way. 


2 Leon, Caſe 13. 


Drat.3#9(Q. c. 15. 
for enlarging of Com- 
mon Highways. 


A Preſcription 


844 


How a Preſcription to 
a Way ought to be. 


Articles for a Way 
amounts te a Grant. 


Way and Highway. 


A Preſcription for a Way ought to be in him A 
who hath the Inheritance. Co. Car. 418. pl. 8, 


419. 
Articles for a Way thro' his Grounds, amounts B 


to a Grant of the Way. 3 Lev. 305. 
What makes an High- A Man builds Houſes and leaves Ground for a C 


* Street between the Houſes, he hath thereby loſt. 
the Property of his Ground, and it is become the 
King's Highway. 
What is a Common It a Wa Reals to a Market-Town, and is a D 


2 Way for all Travellers, and communicates with a 
great Road, Oc. it is a common Highway; but if 
it leads only to a Church, private Houſe, or Vil- 
lage, it is only a private Way. 1 Ventr. 189. 
What to do where here the Highway over a common Field or E. 
the Way is founderous. open Field is founderous, the King's Subjects may 
go out of the Track-way, nay, although there be 
Corn ſown. The King againſt Duncomb. Trin. 10 Car. B. R. Danv. 
Abr. 783. NY 1. 


What 1s a private Way. 


Tf there be a common Foot-way through a Cloſe F 
. Where the old Way by Preſcription, and the Owner of the Cloſe plows 
Way made... new up the Way, and ſows it, and lays Thorns at the 
Side of it, and leaves in the ſame Cloſe another 
Foot-way, which is uſed by Foot Paſlengers accordingly, any Man 
may juſtify going in the ſaid Way, for the Owner of the Soil ſhall 
not puniſh the 'Tort which himſelf was the Occaſion of. Telv. 141, 
I 42. 


One Way cannot legally be ſtop'd, and another G 

One Way cannot be laid out, without the King's Licence granted after 
Ropp'd, and anorher ſet the Return of an Inquiſition upon an ad quod damp- 
out with an ad quod q p 
dampnum, num. Cro. Car. 266, 267. V. aug h. 341. But now 

ſee the Statute made 8 . 9 V. 3. cap. 16. how it 
may be done. 

Where no particular Man is bound, the Pariſh pq 
of common Right ought to repair a publick Way, 
1 Ventr. 183, 189. Style 163, 364. 

Pꝛivate Ways are to be repaired by the Village 1 
or Hamlet, and ſometimes by particular Perſons, 

1 Vent. 189. 

Ik a Man encloſes Land on one Side of the Way, K 
which was anciently encloſed of the other Side, he 
that makes the new Encloſure muſt repair the 
whole Way. 1 Sid. 464. But if there hath not been any ancient En- 
cloſure on the other Side, he ſhall repair but half the Way. 1bid, But 
if afterwards he lays it open again, he ſhall be dif- 
charged from ſuch Reparation, 2 Saund. 160. Cro. 
Car. 366. 2 Saund. 160. 


Who ought to repair 
a publick Way. 


And who a private. 


Who fhall repair 
where there are Enclo- 
ſures. 
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How to be when laid 
Open again, 


Pꝛeſentment 


Way and: Highway 


A Pzeſentitient by a Juſtice of Peace upon his own 


A | 
k + 


B There there is a 


Þ 


View, that a Highway: was out of Repair. Upon 


Finding of Jury. 


Not-guilty pleaded, the Jury found that it was out of Repair; but that 


mon Highway which hath 


been always repaired by the Country, and J. 8. 


who hath: Lands on both! Sides of this Highway, 


encloſes his Lands on both Sides of the Way with 
Hedges and Ditches ; by this he hath taken upon 


Where a Man be- 
comes obliged to repair 
an Highway, which the 
— was bound to 

o. 


himſelf the Reparation of the Highway, and freed the Country of the 


* 
o 


Charges of it, and is always after bound to repair it. 


Letter B. 


C It it is the Occupier, and not the Owner of the 


Land, who is chargeable with the Repairs of the 


Highway. 2 Noll. Rep. 412. But otherwiſe it is 
where there is no Occupier, but the Owner ſuffers the Land to lie freſh. 


Ibid. and Palm. 389. 


D A Man ſells Land, and afterwards the Vendee 


claims a Way over the Plaintiff's Land, there being 
no other convenient Way adjoining ; the Way re- 
mains, becauſe it is a Thing of Neceſſity. Cro. Fac. 
170. pl. 10, 190. and will well paſs without being 
mentioned in the Deed. Y % Y 


E Ik a Man hath three Cloſes lying together, and 


{ſells two of them, reſerving the middle Cloſe, 
and hath not any Way to it, but through one of 
the other which was fold, yet he ſhall have a Way 


as reſerved to him by Law. Cro. Fac. 170. pl. 10. 


F Ik a Man hath a Way for Carriages from D. to 


Black Acre over my Clole, and then purchaſes Land 
adjoining to Black Acre, he cannot uſe the Way 
with Carriages to the Land adjoining, though he 


comes firſt to Back Acre, and thence to the Land 


adjoining. Dapy. Abr. 794. Ne g. 


7 « 
” 


G As well in the Gaſe of a Highway as of a Path- 


way, the Soil of the Way belongs to him who hath 
the Lands on both Sides. 2 Leon. Gaſs 192, 


Fj @Gihere a Man encloſes his Land on both Sides 


* 


of the Way, whereby it is ſtreightned, yet altho' 
he makes it better than it was before, by Reaſon of 


Danv. Abr. 783. 


The Occupier, and not 
the Owner, is chargeable 
with Repairs, 


A Man ſells Land, the 
Vendee ſhall have aWay 


over his other Land, tho? 


not mentioned in the 
Deed. 


A Man hath three 
Cloſes, and ſells two, 
without reſerving a Way, 
the Law gives it him. 


2 Roll. 60. 


Where a Man who 
hath a Way over a Cloſe 
purchaſeth other Lands, 
he ſhall not have the 
Way to his purchaſed 
Lands. 


To whom the Soil of 
a Way belongs. 


He who encloſes on 


both Sides muſt keep it 
in Repair. 


the Encloſure, he is bound to keep it in Repair at his own Charges, tho' 
the Pariſh was bound to do it before. Cro. Car. 366. pl. 3. 


The Freehold and Soil of the Highway belongs 


to the Lord of the Soil; ſo do the Profits, as 


Trees, GC. Danv. Abr. 785. 
Dow a Way may be claimed by Preſcription. 
See Title Pꝛeſcription. 
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To whom the Free- 
hold and Soil, and Trees 
upon the Waite belongs. 


The 
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346 Nil. 
_— T.hye Jury found: that reparare non daher, but did A 
Finding of Jury. not find who ought to repair, yet adjudged good. 

| | 3 Salk. 392. 4 a yl | 


* 
* 


Indickwent. Indf#ment for ſtopping a Foot- way to a Church, B 
dd commune nocumentum, held good. Thid. 1 
Plea. here 2 Pariſh is indicted for not repairing a C 


Way they cannot plead Not- guilty, but muſt ſhew 
e is to repair either by Tenure or Preſcription. 
Ibid. 
here the Defendant may be charged ratione D 
tenure. Ibid. "JV 
Fine before Verdict. Upon an Indictment for not repairing, the De- E 
fendant may be admitted to a Fine before Verdict, 
upon a Certificate that *tis repaired. Bid. 393. 
Highway. mo Fm be accounted a Highway, and what F 
not. 16a, 


Mill. 


Averment. 
See D eviſe. 
Witneſſes. 


Animi Sermo; fo as the Deviſoz ſpeaks 
by his Will what his Bind is to have 
done after his Death: But in Law, 
Ultima Voluntas is uſed where Lands are deviſed, and Teſtamen- 
tum where Chattels are bequeathed. And to a Mill fo2 Land 
there muſt be three Witneſſes at the leaſt, who muſt ſet their 
Hands as Witneſſes in the Pꝛeſence of the Oeviſo2 ; but to a Mill 
fo2 Chattels, two Witneſſes are ſuffictent. See Co. Litt. 111. a. 


Deviſce by Will is in Regularly when an Eſtate is deviſed by Will, H 
ods yy he the Law puts the Deviſee in the ſame Condition 
| y as by any Act executed by the Parties, the Law 


uts the Grantee in ; as for the Purpoſe, where a Term is deviſed, the 
Deviſee is in by A& of Law without Attornment, but not in Caſe of 


a Grant at the Common Law; alſo in the Cafe of a Deviſe of a 4 oe” 
2 i old, 


2 


Will or Teſtament, 
what. | 


(RE eſt Teſtatio Mentis & Index G 


* 


A A Will which doth only concern the bequeath- | What Wills may be 


B 


C 


E 


hold, the Deviſee is in without Livery ; but it is not ſo in the Caſe of 
2 Grant at the Common Law. 


ing Lands, c. may to perpetuate the Teſtimony Proved in Chanoery. 
be proved in Chancery; but if it be a mixt Will 
and doth concern Lands, Goods and Chattels alſo, it may be proved 
in the Spiritual Court, quoad the Goods, and if they meddle any far- 


ther, this Court will grant a Prohibition to ſtop them. Hill. 22 Car. 


B. R. 


The Probate of a Will per Teftes in the Spiritual phate ra wi FR 


Court is no Coroboration of the Will. (Hill. 22 ve is nd Corobeta- 


Car. B. R.) Altho' the common Opinion is other- tion of it. 

wiſe; for if it come in Queſtion at the Law, whe- | 

ther a Will or no, it is no Evidence to a Jury to prove it a Will, be- 
cauſe it was proved per Teſtes; but the Will reſts as much upon Proof, 


as if it had been proved in common Form, for the Law takes no No- 


tice of Witneſſes examined in the Spiritual Court. 

2 ill in Writing is a good Will to convey Written Will not ſeal- 
Lands, although the Will be not ſealed. (Paſech. Tan 3999 to convey 
23 Car. B. R.) For the Statute of 32 H. 8. that 

enables to convey Lands by Will, ſpeaks nothing of ſealing, But only 
of writing ſuch Wills, and the Will declares the Mind of the Teſtator, 
as well by the Writing, as if it were ſealed. _ 


D See 3 Lev. 86. The Teſtament ſigned, and Re- Will ſign'd, and Re- 


vocation upon the ſame Papers not ſigned. W 


A Will by which Lands are conveyed, ought A Will that conveys 
not to be kept in the Prerogative Office, for it doth Ld des en 
properly belong to the Legatee of the Lands to ſup- Office: N 
port his Title at the Common Law by, if he be | 
queſtioned for the Lands, and is Part of his Evidence, and therefore 
it is Reaſon he ſhould have the Cuſtody of it, (Mich. 1649.) But they 
may take a Copy of it, and enter it into their Leidger Book, as they 
uſe to do; but if they ſue to have it remain with them, this Court 


will grant a Prohibition. 


F The Teſtator may, if he be at that Time of ſane If Teſtator of ſane 


1 deſi h 
Memory, defire another Perſon to ſet his Hand {05 dat his Wil, 


and Seal to his Will for him; and if he do it, the it is good. 


Will is a good Will, though the Teſtator did it 


G 


not himſelf. (Paſeb. 1650.) Maii 5. For it would have been good, 
though no Hand and Seal had been ſet to it. 

Tf ones makes his Will in his Skickneſs by the A will made by Con- 
over Importunity of his Wife, to the Intent he may ſtraint is not good. 
be at quiet, and not vexed and troubled by her; 


ſuch a Will ſhall be adjudged to be made by Conſtraint, and is not a 


good Will. By Rolle Chief Juſtice, in the Caſe of one Hacher and 
Newborne tried at the Bar, Mich. 1654. _— tamen, for voluntas 
non poteſt cogi, and it differs from the Caſe of making a Deed by Menace 
or Dureſs, as to me ſeems. 


The 


248 


* 


for deviſing, of La 
32187 cap, f. 


29 Car, 2. cap. 3. 


i 


he Statute of Wills 


oy 
le e I. 


Che Statute gides to all Perſons having any A 
Manors, Lands, Tenements and Hereditaments 
holden in Socage: Tenure, Liberty and Bower, to 
gire amd deviſe the fame by his laſt Will in 
Wricing or otherwiſe, by any Ac lawfully execu- 


teck at his free Will and Plenſure. 32 H 8. cap; 1. ſeck. 1. See 


the: Statute of Faul 


k * 
4 


Doblſe. 


Muſt be only Fee- 
ſimple. | 
32 V. 8. cap. 5. 


ſet, 3. 


Coparceners and Te- 


nants in Common in 

Fee may deviſe. 
How Words in 4 Will 

to be conſttued, how 

marſhalled. 

make it good, that 

541, 546. ito 


How a Man muſt 
qualified when he ma 
his Will. 


diſp 


be 
kes 


and Perjuries,” 29 Car. 2. cap.'3. See allo Title 
Note, They muſt be Eſtates in 
33 . 8. CA. 5\ | feet. 3. 


+ 


F ce-ſimple only B 


Allg all Coparceners or Tenants in Common in C 

Fee-fimple. of any Lands, Reverſſons, Remainders, 
Rents, &c. may deviſe at their Pleaſure. Seck. 4. 

Mods in a Will ought to have a favourable 

. Conſtruction, becauſe made ſometimes in extre- 

mis inops conſilii, and ſhall be ſo marſhalled to 

thoſe which are laſt ſhall be put firſt, -2 Ploto. 540. b. 


D 


Tt is not ſufficient that the Teſtator hath his 
Memory to anſwer to familiar and uſual Queſtions 
when he makes his Will; but he ought to have a 


oſing Memory, ſo that he is able to diſpoſe of his Lands with Un- 


derſtanding and Reaſon. 6 Co. 23. 4. 


A Min ought. to be 


of as good diſpoſing Me- 
mory when he tevokes, 


as when he makes his 
Will. 


How to conſtrue 
Words in a Will. 


A Deviſe of the Oc- 
cupation is a Deviſe of 
the Land. 


Where Probates of 
Wills, Oc. of Perſons 
dying, for Wages or 

ork in the 8 
Dock, ſhall be granted. 

4'& 5 Innzx. 


A Man ought to be of as good diſpoſing Me- 
mory when he revokes his Will, as he is when he 
makes it. Cro. Fac. 497. pl. 3. | 


It is a general Rule to expound Wills accord- G 
ing to the Intent, and the Intent ought to be taken 
out of the Words of the Will, and not by any 
Averment. Latch 35, 36. 

A Deviſe of the Occupation of the Land during H 
the Infancy of J. S. is a Deviſe of the Land itſelf 
during that Time. hid. 543. a. 

By the the Statute of 4 & 5 Anne, it is enacted, J 
That the Power of granting Probates of Wills, and 
Letters of Adminiſtration of the Goods of Perſons 
dying, for Wages or Work done in her Majeſty's 
Docks and Yards, ſhall be in the Ordinary of the 
Dioceſe, or ſuch other Perſon to whom the ordi- 


nary Power of Probate of Wills, or granting of Letters of Admini- 
ſtration, do belong where ſuch Perſon ſhall die; and that the Salary 
and Wages for Pay due to fuch Perſon from the Queen, her Heirs or 
Suceeſſors, for Work done in any of the Docks or Yards, thall not be 
deemed bona notalibia, whereby to found the Juriſdiction of the Prero- 
gative Court. | 

The 


3 


— 


Will, 249 


A The Ordinary grants Adminiſtration, and after- Adminiſtration is gran- 
wards a Will concealed was found : The Admini- r 
ſtration is void, and cannot be made good by the tion is void. 
Executor's renouncing afterwards. 1 Plow. from 
276. to 283, 
B A Mill was written ſince the Statute of A Will written by the 
Frauds and Perjuries, and Lands deviſed, but did N * and only ſealed, 
not ſubſcribe his Name, but ſealed it, and it was nook.” NO Rr 
{ſubſcribed by three Witneſſes, and good; for being | 
written by fimſelf and his Name in the Will, it was a ſufficient Sign- 
ing. 3 Lev. I. | | 
C A Will was made and ſigned by the Teſtator, What is a Revocation 
and afterwards a Revocation, quoad Part upon the ee e 
ſame Paper, and by three Judges againſt one it is , 
r Revocation within the Statute of Frauds. 3 Lev. 

6. 
D An Infant makes his Will for Lands, and ſigned An Infant made his 


and ſealed it in the Preſence of three Witneſſes; lad and at full As- 


and when he came of full Age, and lay ill, he called clared it to he his Will; 
for it, and then declared it to be his Will; and adiudged void. 
adjudged, That it being void at its Creation, no Act after he came of 
Age could make it good. oF pa B. R. 

By the Statute of Frauds and Perjuries, it is How Deviſes of Lands 
enacted, That all Deviſes and Bequeſts of Lands , Cal. . Statute of 
{hall be in Writing, and ſigned by the Party ſo de- 8 
viſing, or by ſome other Perſon in his Preſence, and by his expreſs 
Directions, and ſhall be atteſted and ſubſcribed in the Preſence of the 
Deviſor, by three or more credible Witneſſes, or elſe be utterly void. 

Alſo, That no Deviſe in Writing, to be revoca- 1 
ble otherwiſe than by ſome other Will or Codicil WII make ſuch 
in Writing, or other Writing declaring the ſame, 
or by burning or cancelling, tearing or obliterating by the Teſtator, or 
in his Preſence by his Direction and Conſent : But all Deviſes. ec. 
ſhall remain in Force until the ſame be burnt, ec. by the Teſtator, 
or his Directions, in Manner aforeſaid, or unleſs the ſame be altered 
by ſome other Will or Codicil in Writing, or other Writing of the 
Deviſor, ſigned in the Preſence of three or four Witneſſes declaring 


the ſame. 


A. makes his Will in Writing, and makes his _ 4- makes his Wife 
G Executrix to whom he 


Wife Executrix, and gives her all the Reſidue af- gives all the Reſidue, 


ter Debts and Legacies paid, three Days after the the dies before him, then 


Wife dies, A. takes Notice of it, makes a nuncu- 1 o * 
pative Codicil ten Days afterwards, and gives to he Sad ien his Wike, 
| B. C. all that he had given to his Wife, and dies; held a good nuncupative 
and reſolved by the Delegates, that the Codicil is WI 


good, for by the Death of the Wife, the Will in Writing became 
void. Raym. 334. | 
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85 O Win. 

How Eftate pur auter AQlfq an Eſtate pry guter Vie ſhall be deviſable by A 
Ay 9 wag ay Will in Writing 5 aforeſaid; and if no ſuch De 
2" ""-» viſe ſhall be made, the ſame ſhall be chargeable in 
the Hands of the Heir, if it ſhall come to him by 
reaſon of a ſpecial Occupancy, as Aſſets by Diſcent, 
as in Caſe of Lands in Fee; and if there be no ſuch Occupancy, it ſhall 
go to the Executors or Adminiſtrators of him who had the Eſtate 
thereof by Virtue of the Grant, and be Aſſets in their Hands. 

Of nuncupative Wills. Alſo, That no nuncupative Will ſhall be good, B 
In this Clauſe there is an wherein the Eſtate exceeds 30 J. that is not proved 
AN by by three Witneſles at the leaſt; nor unleſs the Te- 
For the Amendment of the ſtator, when he pronounceth the ſame, bid the 
Law. Perſon preſent bear Witneſs that ſuch was his 
Will, (or Words to that Effect) nor unleſs the ſame was made at the 
laſt Sickneſs of the Dead, and in his Houſe, or where he had reſided 
ten Days or more next before the making of ſuch Will, except in Caſe 
of ſudden Surpriſe where ſuch Perſon was taken ſick from his own 
Houſe, and died before he 8 3 | 

Alſo, That after ſix Months paſs'd after the ſpeak- C 
5 _ ing of "the Teſtamentary Words no 7 — 
Months. ſhall be received, except the ſame, or the Subſtance 

See 4 & 5 Annk. thereof, were committed to Writing within ſix Days 

after the making of the Will. 

Who are good Wit- See the late Act For the Amendment of the Law, D 
be Wi 4 nuncu That all ſuch Witneſſes as are and ought to be al- 

5 lowed to be good Witneſſes upon Trials at Law, by 
the Laws and Cuſtoms of this Realm, ſhall be deemed good Witneſſes to 
prove any nuncupative Will, or any Thing relating thereunto. 

Alſo, That no Probate of any nuncupative Will E 

When a Probate of a ſhall paſs the Seal till fourteen Days after the Teſta- 
np A Wil all tor's Death, nor ſhall it at any Time be proved till 

Proceſs ſhall be iſſued out to call in the Widow, or 

next of Kin to the Dead. | 
How a Will in Wri- Allo, No Will in Writing concerning Goods F 
ring concerriing Goods ſhall be repealed, or altered by any Words, ex- 

all be repealed. ; ; 

cept the ſame be in the Life of the Teſtator com- 
mitted to Writing, and read unto and allowed by him, and proved 
by three Witneſſes at leaſt. 

Note, This Act ſhall not extend to Soldiers in G 

actual Service, or Mariners at Sea, 


Aſſets by Diſcent. 


Not to extend to Sol- 
diers or Mariners. 


Nor alter the juriſ- . - | 164: : | | 
ickion of the Spitimual Note, This {hall not alter the Juriſdiction of the H 
Court. Spiritual Court. Statute of Frauds and Perjuries. 

25 Car. 2. cap. 3. 29 Car. 2. cap. 3. | 

A Feme Sole deviſes A Feme Sole makes a Will, and devifes her I 
hey 40008 39. FF. ®: 6 Lands to J. S. ſhe afterwards marries him, and dies 
1 marries him, in his Life-time, the Deviſe is void. 4 Rep. 60. 5. 

: bi. 44 


2 A Man 


A A Pan is bound to permit his Wife to make a 
Will; though ſhe cannot make a legal Will, yet 


Will, 


he muſt perform ſuch Will as ſhe makes. 5 V. G. 


M. in B. R. and Cro. Car. 219. 


1 


B A Mill made by a Feme in Purſuance of a Power 


reſerved before 
nor proveable by the Ordinary. 
C Special Verdict finding a 


arriage is not properly a Will, 


2 Salk. 313. 
ill of Lands, and 


that afterwards the Teſtator made alium Teflamen- 
tum, imports not any Revocation of the former. 
Ibid. 592. 
D Pet a Will of Perſonal Eſtate was preſumed to 
be revoked by Alteration of the Teſtator's Cir- 


cumſtances. 


Lid. 


E Legatee may be a Witneſs againſt a Will, but 
not for it. 
F Tozds ſounding Conditional are to be taken as 


Limitation in a Will. 


Ibid. 547, 691. 


Ihid. 570. 


G See a Prohibition denied as to probate of a Will 
of Lands and Goods, Non Compos of the Teſtator 
being ſuggeſted, &c. Ibid. 552, 547. 

H A ill, though Informal, may be good. 3 Salk. 


127. 


I @TUhp to be conſtrued eee more than any 
394. 


other Conveyance. 

K Uuhat hall be a ſufficient Subſcribing of the Wit- 
neſſes in the Preſence of the Teſtator. 
'L Two Witneſſes to a Will and one new Witneſs 
to a Codicil, doth not make three Witneſles to the 


Will. Bid. Carth. 35. 
M A ll atteſted by three Witneſſes, whereof the 
Deviſee of the Lands is one, not good, becauſe he 
cannot be a Witneſs for himſelf. Carth. 514. 
N See two laſt Wills, and both good, 2. e. red- 
gula ſingulis. Comber. 209, 
O An 2 of F. ourteen may make a Will of Per- 


ſonal Goods. id. 50. 


dendo ſi 


P One may make a Will and yet die inteſtate, z, . 


Ibid. 127, 12 


Ibid. 395. 


where no Executor is appointed. id. 20. 


Q A latter Will (not appearing) cannot revoke a 
Ibid. 90, 91. 
R A Will void ab initio (as for Infancy, ec.) can- 


former. 


not be made good by a ſubſequent Act. 1bid. 84. 


No2 a good Will revoked by any ſubſequent 
. Writing . for a Will, unleſs that alſo be a 
Did. 156, 157. 


good Will. . 5 
T And no Proof admitted of a Will in Writing . 


without producing the Will itſelf. Lid. 395. 


851 
A Man is bound to 


permit hisWife to make 
a Will; though ſhe can- 
not make a Legal Will, 
yet he muſt perform 
ſuch Will as ſhe makes. 


By Feme Covert. 


Revocation: 


The like, 


Witneſs. 
Limitation; 
Prohibition, 
If good. 


Conſtruction. 


Subſcribing Witneſſes. 


The like. 
Witneſſes, 


Two Wills; 
Infant. 
Want of Executor 


Revocation. 


A Will void as origine. 


Revocation. 


The Will to be pro- 
ced, 


A Will 
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8 A ill ought to be ſubſcribed by the Witneſſes A 

Subſcribiog Witneſs. in View of — Teſtator, or in fach a Place (if he 
looks that Way) as he may ſee them ſubſcribe it. 
Comberb. 158. * 

The like. The Atteſtation of a Will is good within the B 
Statute of Frauds, if the Teſtator might ſee the 
Witneſſes ſign, tho' he did not. 2 Salk. 688. 

Words ſupply'd in Fa- The Law will by Conſtruction {upply Words of C 
vour of the Teſtator's Art in Favour of a Teſtator's Intent, who is ſuppo- 
— ſed inops conſilii. Skin. 19. 

Subſcribing Witneſſes, Two Perſons who were two of three Witneſſes D 
to a Will of Lands, purporting to be made accor- 
ding to the Statute, giving Evidence that the Teſ- 

tator did not publiſh the Will; the Court directed the Jury to find it a 
good Will upon collateral Proof to fortify it, and committed the Wit- 
neſſes: So likewiſe where two gave Evidence that the Teſtator was 
non compos; and the third Witneſs, who was the Scrivener that wrote 
the Will, that he was. Lid. 79. 

One before the Act of Frauds, ec. makes his E. 
Will and figns it, declaring it to be his Will in the 
Preſence of one Witneſs, and dies after the Act; 
this not within the Act. id. 227. 

Not ſigned, yet a A Mill wrote by the Hand of the Teſtator, and F 


Statute of Frauds. 


good Will. declared in the Preſence of three Witneſſes, tho' 
not ſign'd by him in ſuch Preſence, a good Will. 
Ibid. 
Republication. One makes his Will, figns it, and declares it in G 


the Preſence of three Witneſſes, then does an Act 
which amounts to a Revocation, and then repub- 
liſnes his Will in the Preſence of two Witneſles, 
| a good Will. 1bid. 

Subſequent Clauſes. A general ſubſequent Clauſe in a Will ſhall ne- H 

ver be extended further than the firſt Clauſe which 
is ſpecial. id. 319. 

Subſcribing Witneſ. Ik there are three ſubſcribing Witneſſes to a Will, I 
ſes. tis ſufficient within the Statute of Frauds and Per- 
juries, though upon the Trial one of them would 
{wear that he ſaw the Teſtator ſeal and publiſh his 
Will, if it be proved to be his Hand, and that he 


| {et it as a Witneſs to the Will. Bid. 413. 
4 Words, how to be oꝛds in Wills are to be taken in that Senſe as K 
taken. is conſiſtent with Reaſon. Mod. Caſes in Law and 
Equity 60. 
See the Rules of Conſtrutions of Words in L 
Wills. Vid. 123, 4, 5. 
A Wil cancell'd, A Will of Gavelkind Lands cancelled by the M 
Teſtator. Ibid. 208. 
2 


Prohibition 


*. 


Mithernam. 

A Piohibition to the Spiritual Court on a Suit Prohibition. 
there, upon a Bond given to bring in a Will they 
had delivered to the Obligor. Mod. Caſes in Law 
and Equity 327. 

B Though a Teſtator does not diſpoſe of his Eſtate Mon compo:. 
with that Prudence another might, yet tis no Proof 
of his being Non compos. Bid 59. 

Making a ſecond Will is a Revocation of the Revocation. 
firſt, and after the Probate of the firſt was con- 
firmed by the Delegates, a Commiſlion of Review 
was granted. Ibid. 7. | | | 

D A Will not to be eſtabliſhed againſt an Heir at Heir at Law. 

Law, with a Trial at Law. Ibid. go. 

E A Will not atteſted by three Witneſles, is void Void as to Lands, 
as to Lands, but may be good to convey a Term of 8994 as to Term. 
Years. Lid. 124, 125. | 

F Contradi#ozy Clauſes in a Will are to be ſo Expoſition of Clauſes, 
expounded, as that the whole may conſiſt, id. 


154. 


253 
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Withernam. 
dee Yomine Replegiando, 


G Ithernam is a Taking oz Repiiſal 1 Fe 4 
other Cattle oꝛ Goods in lieu of them Withernam, what. 
that were koꝛmerly unjuſtly taken and 


efloined, oꝛ elſe with⸗holden. See 
2 Inſt. 140. 


| 
1 
| 
| 


H There a Replevin is brought for the unjuſt Ta- how a Withernam 
king, and upon a Verdict or Judgment againſt the * . 
Avowant it appears to be ſo, and thereupon there 
is a Judgment to have a Return, and a Rerorno Habendo is iſſued out 
to the Sheriff thereupon, to make a Return of the Cattle; and the She- 
riff thereupon returns an Aueria elongata, viz. That the Plaintiff hath 
conveyed away the Cattle to ſuch Places where he cannot find them 
then there goes out upon that Return a Capias in Withernam of Cattle 
of the Defendant's to the Value of the Cattle taken by the Plaintiff. 
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For it is But Juſt that the Party ſhould have the Plaintiff's own Cattle 
in lieu of thoſe of the Defendant's unjuſtly taken, and eſloined by 
him. RS 5 Bn. 

2 . Cattle which are taken in Withernam ad Valen- A 
ri NN nan is, to the Value of the Cattle that were 
to be underſtood. firſt taken, and ſo detained, that the Sheriff cannot 

execute the Replevin brought for them, is to be 
underſtood not of the Number of the Cattle firſt diſtreined, but ac- 
cording to their full Worth and Value: For elſe he that brings the 
Replevin and Withernam will be deprived of his Satisfaction, which 
he ought to have in Cafe the Diſtreſs was not lawfully taken. 

Where Cattle taken J have known that where Cattle have been taken B 
in Withernam tnay be in Withernam, they have been by a Rule of Court 
delivered back, delivered back to the Owner upon his Payment to 

the Plaintiff of all his Damages, Coſts and Ex- 
pences. See for this, 2 Inſt. 341. 

Cattle taken in Wi. Altho Cows diſtreined could not be milk'd, nor C 

* be milk d Horſes diſtreined work'd, but ought to be put in a 

; Pound overt where the Owner may milk or feed 
them, yet if Cows be taken in Withernam, the Plaintiff may milk, or 
if Oxen, work them reaſonably ; becauſe they are delivered to him as 
= own Cattle. 1 Leon. 302. See Title Replevin. See Cro. Eliz. 162. 
pl. I. 

8 on an Avowry for Damage Feaſant it was D 

— 44 —— found for the 3 and — aſſeſſed, and 
of the Fine, Damages upon the Retorno Habendo the Sheriff returned 
*. Coe Averia elongata, thereupon a Withernam was a- 
awarded, then came the Plaintiff and tendred in Court the Damages 
aſſeſs'd by the Jury, and prayed a Stay of the Withernam, but the 
Court would not grant it, becauſe he muſt firſt pay a Fine for eſloin- 
ing of the Cattle, it being a Comm, which together with the Da- 
mages and Coſts being paid, he had his Prayer. 2 Leon. Caſe 211. 
Note, The Fine was 3s. 4d. See Title Replevin, See Co. Eliz. 162. 
pl. I. ad? K 
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Witneſs. 


- — — — UV 


Coꝛpoꝛation. 
Evidence. 
See 4 Examination; 
Pꝛivilege. 
| Wills, 


A Witneſs is an indifferent Perſon to each eg t. | 
Party, and not concerned in the Cauſe, "7 1 
and is ſwozn to give in Evidence the | 

3 Truth, the whole Truth, and nothing 1 1 
but the Truth: It he gains oz loſes by the Cauſe, he ſhall not be 8 
(wozn to give Evidence. | | 8 

B @The Teſtimony of one fingle Perſon is a ſuffi- -; Ons WimeG is * q | 


cient Teſtimony tor the King in all Cauſes where- cept in High Trefon, © Wil 
in he is concerned, except in Caſes of High Tre. wie K 
ſon only, for there muſt be two Witneſſes to one and the ſame Fact; 1 
but in all other criminal Matters one good Witneſs is ſufficient; Mich. 
C If divers Perſons be made Parties to a Suit, and In what Cafes Parties il 
ſome of them are either found Not guilty, or. elſe m Wirges mi | 
the Plaintiff will give no Evidence againft them, | 
i 


they may be allowed to be examined as Witneſles 


; 
in the Cauſe whereunto they were made Parties. (Mich. 22 Car. B. R.) 1 
For now it appears they are not concerned in the Suit, but are as 1 
Strangers and indifferent Perſons, and that the Plaintiff had no juſt 1 
Cauſe of Action againſt them, but it may be, made them Parties to | 
take away their Teſtimony ;. and if they ſhould not be admitted to be 


good Witneſles, the Plaintiff might deprive the Defendant of all his 

Witneſſes by making them Parties. V | 

D he that will make Uſe of Witneſles at a Trial, One of the Parties mn 
mult get , them thither at his own Peril, and he -F the. ous | 
ſhall not delay the other Party for lack of his Wit- 8 
neſſes. (Paſch. 23 Car. B. R.) For he hath Remed 1 

3 | againſt 4 


856 Witneſs. | 
againſt his Witneſſes, if he ſuffer in his Trial by reaſon of their A*. 
ſence, by bringing an Action of the Caſe upon the Statute of Qyeen 

Elizabeth againſt them for not appearing. 

"Exectitor may nor be One that is made Executor of a Will, is not to 
a Witneſs to prove the be allowed as a Witneſs to prove that Will. (Paſch. 
Will that makes him ſo. 23 Car. B. R.) For his own Intereſt may be con- 
cerned in the Proof of the Will, in reſpect of the Surpluſage of the 
Teſtator's Eſtate which the Law caſts n after the Debts and 
Legacies of the Teſtator's be paid, if there be any ſuch Surpluſage. 

Court will orant an . The Court will upon a Motion grant an Habeas 

Habeas Corpus for a Pri- Corpus to have a Priſoner in Priſon upon an Execu- 
ſoner in Execution to be tion in the King's Bench Priſon, to be at a Trial to 
examined as a Witnefs, be examined as a Witneſs, if the Trial be in Lon- 

don; but he that obtains the Habeas Corpus muſt 
carry him thither, and bring him back at his own Charge and Peril, 
that he make no Eſcape. Fin. 1650. B. S. 29 Fune. 

Interrogatory of afick Ik a Witneſs be ſick, ſo that he cannot be at a 
Witneſs may be read in Trial, and it is ſo proved by Affidavit, and that 
Evidence at the Trial. Witneſs hath been formerly examined upon Inter- 
rogatories in the Chancery in that Matter upon which he is to be exa- 
mined upon at the Trial, the Interrogatory may be admitted to be 
read in Evidence to the Jury at the Trial. (1652. B. S.) That the Party 
may not have Cauſe to complain that he wanted his Evidence. 

One burnt in the One that hath been burnt in the Hand for a Fe. D 


Hand and pardoned may lony committed by him, and is pardoned for the 
be admitted a Witneſs Felony, may be admitted a Witneſs in a Cauſe,” By 
Rolle Chief Juſtice, 1652. B. S. For by the Pardon 
his Offences are pardoned, and he is made rectus in Curin; for the + 
Pardon doth pardon as well the Offence itſelf, as the Guilt itſelf; but 
a Perſon who ſtands convicted of Treaſon or Felony cannot until ſuch 
Conviction is taken. away either by a Pardon, or reverſing of the Judg- 
ment againſt him, be admitted to be an Evidence in any Court. 
ln what Caſe the Te. In the Cale of one Williams and Pres, Paſch. E 
ſtimony of onemadeDe- 1656. B. S. Upon a Motion it was ſaid by Glyn 
tendant in a Suit is good Chief Juſtice, that one whom the Plaintiff makes a 
FO”. Defendant in the Suit, on purpoſe 'to take away 
his Teſtimony, may be examined as a Witneſs in 
that Cauſe, de bene eſſe; and if the Plaintiff do prove no Cauſe of 
Action againſt him, his Teſtimony is to be allowed for good Evidence 
in the Cauſe. 11 5 | ws | 
Carrier robbed is a QCpon Evidence given at a Trial at the Bar be- F 
good Witneſs to prove tween J/arren a common Carrier, and the Hundred 
n of Broadwater, upon the Statute of Vincheſter, of 
Hue and Cry; it was faid by Glyn Chief Juſtice, That a Carrier who 
is robbed, may be examined as a Witneſs at the Trial touching that 
Robbery, to prove the Robbery, and what he was robbed of, otherwiſe 
= the Truth cannot be known: So alſo may the Par- 
So may the Plaintiffe ty himſelf who is Plaintiff, and brings the Action: 
| But he faid, That this is the only Caſe where one 
3 * 


may be admitted to give his Teſtimony as a Witneſs in a Matter which 
concerns himſelf; and in this Caſe the Carrier was examined accord- 
ingly. Note, Mich. 1656. B. S. For if the Law ſhould not be ſo, 
that Action would ſignify very little, for Perſons are robbed often- 
times when they are alone, or in the Company of Strangers, ſo that 
without the Oath of the Party robbed, it could very ſeldom come to b- 
certainly known what, or how much a Man was robb'd of ; but when 
a Man travels alone, and is robb'd of a Sum of Money, it will, if he 
brings his Action againſt the Hundred, concern him very much to have 
good Evidence to prove what Money or other Things he carried out 
with him when he was robbed; otherwiſe it will be a hard Matter for 
Him to recover, becauſe the Hundreds have been often put upon with 
ſham Robberies, and have ſometimes detected them. 
A In the Caſe of Meredith againſt the Hundred of tee no good 
Warlington in Surrey, Paſch. 1657. It was ſaid by guns of td pen 
Glyn Chief Juſtice, Ky Pariſhioner is not a i ä 
petent Witneſs to prove the Bounds of a Pariſh 
where he is an Inhabitant, although he pay neither Scot nor Lot, but 
receives Alms of a Pariſh, becauſe he is ſubje& to watch and ward, and 
ſo is concerned ſomething, though not ſo much as others of greater 
Abilities. 
B One who laid a Wager, when he admits his 1 Witneſs who lays a 
Wager is loſt, and pays it, may be a Witneſs in it t&be . 
the Cauſe. Witneſs in the Cauſe. 


C No Clerk of the Aſſizes, Clerk of the Peace, or No Fee for the diſ- 
other Perſon, ſhall demand, take or receive any _— 8 
Fee or Reward of any Perſon who ſhall be bound appearing. 

to give Evidence againſt a Traitor or Felon for the 

Diſcharge of his Recognizance; nor demand or take Nor more than 2 s. 
more than 25. for drawing of the Bill, upon For- for drawing of the Bill, 


feiture of 51. and Coſts of Suit. 10 & 11 W.3. Forfeiture of 51. 
cap. 23. ſet. 7. 


D Altho' Judgment of the Pillory infers Infamy at Who may be a good 
the oe Law, yet by the © Canon and Gaal e Wig Moy Yr 
Law it will not import any Infamy, unleſs the Common Law. 
Cauſe for which he was convicted was infamous; 
and he ſhall be a good Witneſs to prove a Will, unleſs convicted for 
any infamous Act. 3 Lev. 426, 427. 
E The Counſel cannot in the Examination queſtion What is 3 
his whole Life, as that he is a Drunkard, or an 14; and what not. 
Whoremaſter, &. but if he hath done ſuch a no- | 
torious Fact, which is juſt Exception againſt him, 
then he may be excepted againſt. March 83. pl. 130. | | 
F Aan infamous by ſtanding in the Pillory, Oc. _ When a ogy ne 
may be a Witneſs when pardoned. 5 Mod. 16. abr; Hd ; 
G © But one that hath had an infamous Judgment, And when not- 
cannot be a Witneſs. 74, 7. PIT Ye 
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858 Mitnels. 

A good Witneſs upon By the Statute of 4 &. 5 Anne, it is enacted, A 
21 . That all ſuch Witneſſes as are or ought to be good 
a nuncupative Will, Witneſſes upon Trials at Law, ſhall be good Wit- 

4 & 5 Inn. neſſes to prove a, nuncupative Will, or any Thing 

relating thereunto. | 

A Bail in the Ation One who is Bail to an Action cannot be a Wit- B 
cannot be a Witneſs at neſs for the Defendant; becauſe being Bail, he is 
nmr a Party concerned himſelf, and in ſwearing to diſ- 

| charge the Defendant, diſcharges himſelf. 

Where the Evidence A WUitneſs, who by reaſon of Sickneſs, extream GC 
of a ſick Perſon, Ec. Age, or other Cauſe, cannot come to a Trial, may 
peg Judge, by Order of Court be examined in the Country, 

before any Judge of the Court where the Cauſe de- 
pends, in the Preſence of the Attorneys of each Side; and the Teſti- 
mony ſo taken ſhall be allowed to be given in Evidence at the Trial. 

Tf a Witneſs be ſerved with the Proceſs of any of the Courts of 
Record, to give his Teſtimony concerning any Matter depending in 
ſuch Court, and having tendred to him according to his Calling ſuch 
reaſonable Sum of Money for his Coſts and Charges, as having Regard 
to the Diſtance of the Places is neceflary to be allowed, doth not ac- 
cording to the Tenor of the Proceſs, py, no lawful _ ere 

inſt Impediment, appear in Court to give his Evidence: 
Nr = If A be in a Civil Cauſe, the Party may have his 
2 af Evidence Action upon the Statute of 5 Eliz. cap. 9. ſect. 12. 
5 Elis. cap. 9. ett, 12. to recover 100. together with ſuch further Recom- 
pence to the Party grieved, as by the Diſcretion of 
the Judge of the Court out of which the Proceſs iſſued, ſhall be a- 
warded according to the Loſs and Hindrance ſuſtained by the Part 

Sis be who procured ſuch Proceſs. In an Action upon this 
claration in an Action Statute it is ſaid, That the Plaintiff ſhewed the Sub- 
upon this Stature, and pœna to the Defendant, and left one Shilling to- 
. wards her Charges, and promiſed that if ſhe came, 

ſhe ſhould have as much as ſhe deſerved; and alſo 
left a Note with her of the Day and Place of the Appearance: Then 
he ſays, that ſhe accepted the Shilling, and did not come; and moved, 
That it was not averr'd that one Shilling was ſufficient for her, but ſhe 
having accepted it, it is well enough. Another Exception, That he 
did not leave the Writ with her. Curia. That need not. The laſt Ex- 
ception, That ſhe did not ſay, that by reaſon of her not appearing, the 
Verdict paſs'd againſt her, or that ſhe was forc'd to be nonſuited, and 


for this Exception the Judgment was ſtayed. Cro. Car. 522. 540. See 
5 Mod. 355. Maddiſen verſus Shore, a Caſe to the 


- what Remedy in ſame Purpoſe. See Title Coſts and Damages. 
SP LOO But if it be in a Criminal Cauſe, then the Court, if 


they think fit, may grant an Attachment, 


Action lies againſt here a Feme Covert is ſubpzna'd to give Evi- D 
Baron for Non-appear- dence, and having her Charges tendred, doth not 
ance of Feme upon a Ea ; . N 

appear, an Action lies againſt her Huſband and her 


Supbæna. 
upon this Statute. 1 Leon. 112. Caſe 116. See 
Title Baron and Feme. A Witneſs 
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A A Witneſs that is to teſtify on the Behalf of the _ Witneſſes are | now 
King againft one that is arraigned for Felony, muſt £0 $7 he Kin 
be ſworn for the King; ſo alſo now one who is to for Trealon, Telony, e. 
give Evidence for the Priſoner againſt the King 12 
upon any Trial for Treaſon or Felony, ſhall take an Oath to depoſe the 
Truth; and if convicted of any wilful Perjury, ſhall ſuffer all the 
Puniſhments, Forfeitures and Diſabilities, as may be inflicted upon 
Perſons convicted of wilful Perjury. 1 Anne, Seſſ. 2. cap. 9. ſet. 3. 

B One that had but a ſmall Legacy given unto him 4 Legatee of 205. 


by a Will, (I think it was 20s. to buy a Ring) cannot be a Witneſs to 


was not allowed to be a Witneſs to prove that Prove that Will, 
Will, for that were to ſuffer one to ſwear for himſelf ; and this was 
adjudged by the Delegates in Serjeant's Inn, Fleet-ſtreet, in the Year 


1701. But he might have releaſed his Legacy, and that would have 
made him a good Witneſs. 


C By the Statute of Frauds and Perjuries, 29 Car. 2. There muſt be three 


cap. 3. All Wills whereby Lands are deviſed muſt Ingeſtes to a Will for 
be in Writing, and I and ſealed by the Devi- 29 Car, 2. cap. 3. 
for in the Preſence of three or more credible Wit- 

neſſes; which Perſons, who are Witneſles, (the 

Statute ſays) muſt ſet their Names thereunto as Witneſſes in the Pre- 
fence of the Party who made the 7 otherwiſe it is void. 

D It was the Opinion of the Court of King's Bench f 
upon a Trial at Bar by a Buckinghamſhire Jury, That e rows 
where the Deviſor foned and ſealed the Will in the Witneſſesin another, 
one Room, and the Witneſſes ſet their Names to it 


in another Room, both which Rooms opened into each other, ſo that 


a Man might ſee in one Room what was done in the other, and the 
Deviſor might (if his Curtains were not drawn cloſe) ſee in one Room 
what was doing in the other; that this was a ſigning of the Witneſſes 
in the Preſence of the Party within the Intent of the Statute ; but the 
Jury notwithſtanding gave a Verdict that it was a void Will. | 

E Aan may be a credible Witneſs, that is, one A Man may be of 
of good Fame and Credit, and yet, by the Rules good Fame, and nor to 
of Law he may not be a Witneſs in the Cauſe 8 ben 
wherein he is produced to give his Teſtimony: For 

he may be for ſome By- reſpect not indifferent in that particular Cauſe, 
though otherwiſe accounted of good Credit and Repute. 

FT JF the Counſel on both Sides at a Trial NT: wo 

agree what Teſtimony a Witneſs examined in the examine a Witneſs over 

Cauſe did give, the Court will examine him again, gain. 

That all Things given in Evidence may be left clear, 

and without Diſpute to the Jury to conſider of. 

GC Inhabitants within a Corporation, if they be Inhabitants of a Cor- 

not free of the Corporation, may be admitted as hege, for ft 7 4 

Witneſſes for the Corporation, at a Trial which not free. 

concerns the Corporation: For their Intereſt is no 


Way concerned, and Favour is not a good Exception againſt a Wit- 


neſs, although it be againſt a Juror, becauſe Teſtimony of a Witnels 
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worn to give Evidence 
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is left to the Jury to credit or not to credit, as they ſhall find Cauſe 

and fo it is not binding to the Jury: But the Jury's Verdict, be it true 
or falſe, is binding to the Party, and therefore there is greater Caution 

to be uſed that they may be indifferent, and not partial, 

. AWitneſs may not be compelled to anſwer up- A 
on a Voire dire, touching a Treſpaſs done, for the 
ſwer upon a Foire dire, doing whereof he may himſelf be liable to an Ac- 

tion : For nemo tenetur prodere ſeipſum, it being 
againſt the very Law of Nature, and therefore it ſeems the tendring of 
the Oath ex officio is not warrantable. 

ww > et oe that is of Counſel in the Cauſe on one Side, B 

the other Side may be — examined as a Witneſs in it on the other 
examined. Side, if he be ſerved with Proceſs to give his Teſti- 
mony therein, ſo that what he is examined to is not to the Validity of 
an Aſſurance, or to any Matter that came to his Knowledge as Coun- 
ſel in the Cauſe, but by ſome other Means: So likewiſe in the Caſe 
of an Attorney in the Cauſe ; for if it did, then he may refuſe to be 
examined. For in the former Cafe he is enjoined by Law (which is 
to be preferred before his Client) to do it : But in the other Caſe, he 
is not in any wiſe to betray his Client's Cauſe, or any of his Secrets 


Where a Witneſs ſhall 
not be compelled to an- 


committed to him, 


The Examinations of 
Witneſſes in Chancery 
not tobe admitted while 
they are living. 


to his Client's Prejudice. 

The Examinations of Witneſſes which were taken C 
in perpetuam rei memoriam ought not to be made 
Uſe of at a Trial, until the Witneſſes fo examined be 
dead; for they were only examined for their Teſti- 


monies to be preſerved, and to be made Ule of only in caſe they ſhould 
die before the Trial. 


One concerned 1n the 
Title of Lands in Que- 
ſtion cannot be Evidence, 
though no Party to the 
Suit. 


Nor he who claims 
any Benefit by a Deed. 


A Witneſs ought not 
to be examined before 
the Trial, but by Con- 
ſent of both Parties. 


How to give the ſame 
Evidence which a dead 
Man gave. 


One that is any Ways concerned in the ſame 
Title of Land in Queſtion may not be allowed as 
a Witneſs in the Cauſe, although he be no ways 
then a Party to the Suit; for his Teſtimony tends 
to the Coroboration of his own Title, and there- 
fore ſhall not be preſumed to be indifterent. 

One that claims any Benefit by a Deed may not E 
be allowed a Witneſs to prove the Deed, in re- 
gard of his Intereſt. 

One that is to be a Witneſs at a Trial ought not F 
to be examined before the Trial, but by Conſent 
of both Parties, and a Rule of Court for that Pur- 
poſe; and it ey be in ſuch Caſes where he can- 
not conveniently be had at the Trial. 


D 


Jf one who gave Evidence in a former Trial be G 
dead, then upon Proof of his Death, any Perſon 
who heard him give Evidence, and obſerved it, 
ſhall be admitted to give the ſame Evidence as the deceaſed Party gave, 
provided it is between the ſame Parties: And it is very neceſſary 
where the Cauſe is of Concern, to take the Evidence in Writing. 

1 | 


IE 


| Untnets, 
A Ik a Witneſs depoſeth falſly, but the Jury gives 
no Credit to it, nor give the Verdict againſt his 
Oath, although the Party gtie ved cannot ſue him, 
he may be indicted for it. 2 Leon, Ceſe 262. 
B 4 Witneſs who is ſworn to give Evidence for 


N * 
» 


5 Eliz. cap. 9. Air! Ki | 
Chat is Perjury, and what not; very well ar- 
gued on both Sides, from 343 to 3499. 
D See the Act of 5 Elix. dap. 9. entituled, An All 


but afterwards by 29 Flix. cap. g. and alſo 21 Jar. 
I: cap. 8. made per petd all. 
E @GUitneſſes may be examined by a judge to pre- 
ſerve their Evidence. Comb. 868. 

F. One convicted of Perjury, tho' pardoned, cannot 
be a Witneſs. 3 Salk. 155. Jeg All 
One who may be a Loſer by the Deed or Gainer 
by the Verdict, can't be a Witneſs on an Indictment 

againſt another for Forgery. Ibid. 172. 


to the Credit of'a Witneſs. Salk. 514, 689. 

I *Tis the Nature of the Crime and the Conviction, 
not the Puniſhment that makes a Witneſs infamous, 
Ibid. 690. THE 0 

K Pet quere whether the-Infamy ariſes from the 
Crime, or the Judgment of the Pillory. - Bid. 689. 

L Foz the King may pardon a Diſability where 
tis only the Conſequence of the Judgment, 16:4. 
514, 689. 

M But not where *tis part of the Judgment; yet 
an Act of Pardon will. Bid. | 

N A Pꝛiiſoner having eſcaped may be a Witneſs to 
prove the Eſcape voluntary, on a Traverſe of an 
Inquiſition againſt the Gaoler. IThid. 690. 

O The Depoſition of a Witneſs examined before a 
Judge becauſe going beyond Sea, cannot be read if 
he be in England. Ibid. 69 1. Mer 

P Moꝛ can Commiſſioners of Appeals proceed upon 
Depoſitions taken before Commiſſioners of Exciſe, 
but muſt examine the Witneſſes again de novo. 
unleſs dead. Sal. 55 35. | 

Q APwohibition granted to ſtay a Suit for a Le- 
gacy for refuſing Proof of Payment by one Witnels, 

; gliter in Probate of Wills, ec. Ibid. 547. Cart h. 142. 
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for the Puniſhment of ſuch Perſons as ſbull commit 
wilful and corrupt Perjury. This was temporary; 


H @TherePerjury, &c. may be given in Evidence 


851 


Where a Wiin-Amay 
be indicted of Perjury, 
though the Jury do not 


A Witneſs for the 


the King, may, if he ſwears falſly, be indicted at Pius may be indicted of 


the Common Law, but not upon the Statute of I. 


erjury at the Commeu 
aw, 


5 Elt3z, cap. 9. 


What is Perjury, and 
what not. 


The Puniſhment of 


* * 


Petjury, 
5 Eliz. cap. 9. 
29 Eliz. cap, 5. 
21 Jac. 1. cap. 28. 
How to be examined. 


Who may be a Wit- 
neſs. 


The like. 


Herjury given in Ei- 
dence, 


What makes a Wit« 
neſs infamous. 


The like. 


Pardon. 


Act of Pardon. 


Priſoner to prove an 
Eſcape. 


A Witneſs examined 
before a Judge. 


Commiſſioners of Ex- 
Cile, 


One Witneſs to prove 
Payment, 


Note, 
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Legatee, 


Witneſles examined 
upon a Voire dire, 


Eſtreat of a Recog- 


nizance ſtayed. 


Verdict ſet aſide. 


Witneſſes denied to 
be examined before a 


Judge. 


Plaintiff examine Wit- 
neſles. 


MNloꝛds. 

Note, a Legatee may be a Witneſs again ä 
Will, but not forfeit 2 Salks 69 1. os - EN 

An Objection to a Witneſs that was to get by the B 
Event of The Cauſe anſwered. Vide Deer Caſes i in 
Lam and Equity, 69. 

The eltreating of a Rocoknitihcs was s ſtayed, for 8 
that the Defendant could not get _ Win, 
being Six, at the Trial. Bid. 288. 

So a Verdict on an Indictment of Perjury was D 
ſet aſide on an Affidavit made ow he could not get 
his Witneſſes ready. Bid. 289. 

The Plaintiff moved to have Witneſſes (Seamen E 
going à long Voyage) examined at a Judge's 
Chamber; but denied, becauſe he might have 
brought on the Trial when he pleaſed. Thid. 325. 

But if the Defendant had deſired a Favour of E 
the Court, it would be granted, without he would 
admit the Plaintiff o examine thoſe hide ons wo 


Did. = 


Moꝛds. 


Actions. 

See JErpolition. 
\Dlander. 

(Trover. 


1 2 the Wow Words here, Scandalous 
3 this Title Ver d: B and Oefamatozy Wows which touch © 


a Man in his Reputation, Trade and 
Livelihood, are intended, fo2 the ſpeak- 


ing whereof an Action well lies if they do appear to be ation: 


able. 


Altho' 


Moꝛds. 


A Altho' Words were not actionable in themſelves 
at the Time of the ſpeaking of them, yet if an Ac- 
tion be brouglit for the ſpeaking of them, they may 
be made actionable by the Defendant's pleading, 


by juſtifying of the Words. (Mich. 22 Car. B. R.) 
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Words not actionable 
at the Lime of ſpeaking, 
may be made actiona- 
ble by the Defendant's 
Pleading. 


For it may be, that in ſuch. his Juſtification he may explain in what 
Senſe he ſpoke them, which did not appear plainly before: And 
where Words are ambiguous, the beſt Senſe ſhall generally be taken. 


B It the Words import Scandal in themſelves, by 
which Damage may accrue, . then they will bear 
Action without Damage, otherwiſe not. March 
115. So where they draw a Man's Life or good 
Name in Queſtion. Cro. Fac. 531. pt 

C A will queſtion him for poiſoning my Aunt; 
and he did not aver that ſhe was poiſoned, ad- 
judged actionable; for the Words are direct Slan- 
der: And as to the Want of the Averment, it is 
good without it; for thereby his Credit is im- 


When Words are 
actionable, and when 
not. | * 

Where they draw a 
Man's Life or Name in 


Queſtion. 


Words of poiſoning, 
and did not aver that the 
Party was poiſoned, yer 
Action lies. 


peach'd, although he never did the Fact. Cyo. Eliz. 569. pl. 3. See 


'Title Slander. # 5 
Thou haſt killed thy Wife; and did not aver that 
his Wife was dead. Curia. It ſhall be intended, if 
the contrary be not ſhewn by the Defendant. Cro. 
Eliz. 823. pl. 24. 3 | 
here Articles are exhibited to a Juſtice of th 
Peace, comprehending divers great Miſdemeanors, 
to the Intent to. bind the Party to his Good Beha- 
viour, the Party accuſed ſhall not have his Action 


Thou haſt killed thy 
Wife, lies ſans Averment 
that ſhe 1s dead. 


Articles exhibited to 
a Juſtice, the Party ac- 
cuſed ſhall not have his 
Adtion. 


for any Matter in thoſe Articles; becauſe the Party hath purſued the 


ordinary Courſe of Juſtice. 4 Rep. 14. 5. 15. 4. 

F Cafe for Words ſpoken of a Juſtice of the Peace 
and a Deputy-Lieutenant ; and the Verdict found 
that he was a Juſtice of the Peace, but no Deputy- 
Lieutenant, and yet good, the Words being action- 
able. 3 Lev. 50. 4 Rep. 5, 16, 4. 

G The Words Son of a Whore are ſuable only in the 
Spiritual Court, and there by Mother and Son. 


3 Lev. 119, 137. Salk. 692. 


H The Word Whore lies not in our Law; for our 


Law cannot try whether a Woman be a Whore or 
no; but it is the Spiritual Court muſt do it. Cr. 
Eliz, 787. pl. 27. 

I Pou kill'd A. B. innuendo A. B. modo defun&' ; 
the modo defun& extends only to the Time of the 
Action, not to the Time of ſpeaking the Words. 


Cro. Face 215. pl. 12. 


2 


Words ſaid to be ſpo- 
ken of a juſtice of the 
Peace and Deputy- 
Lieutenant; the Verdi& 
found him only a ſuſtice, 
and good; why. 


Son of a Whore is ſua- 
ble in the Spiritual 
Court by both Mother 
and Son. 


The Word Whore is 
not actionable, and why. 


You kill'd A. B. modo 
de funct. the modo defuntt. 
refers to the Time of 
the Action, not of the 
ſpeaking the Words, and 
ſo naught. 


Thou 
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Thou art for ſworn before 
a Juſtice of the Peace, is 
actionable. 


How to declare for 
Words ſpoken of a ju- 
ſtice. 


Scandalous Words will 
not lie of a Virgin, un- 
leſs actionable in them- 
ſelves, or there be Loſs 
of Marriage. 


Words ſpoken of a 
Man whereby he loſt his 
Marriage: So alſo where 
a Woman loſes her Mar- 
riage. 


Words ſpoken by In- 
terrogation actionable. 


Where Words are 
ſpoken at one Time, and 
where at ſeveral, and en- 
tire Damages, how to 

if ſome are not 


be 
actionable. 


Moꝛds. 
Thou art forſworn before a Fuſtice f the Pence, A 
are actionable Words; but, Thou art forſwonn be- 
fore F. S. innuendo, a Juſtice of the Peace, is not. 
3 Lzyin66. 4 Nen 15. 14; M 5 org 
Po to declare for Words ſpoken of a Juſtice of B 
Peace. Cro. Car. 223. W 8 
Scandalous Words ſpoken of a Virgin will not C 
lie, unleſs in themſelves actionable, or Loſs of Mar- 
riage with ſome particular Perſon alledged in the 
Count. Lutw. 1296. Cro. Eliz. 787. pl. 27. 


Moꝛds ſpoken of a Man whereby he loſt his D 
Marriage; the Words are, Hath that Baſtard Bryan 
cauſed you to be arreſted? Adjudged actionable. Cyo. 
Ry 422. pl. 3. Latch 218, It lies alſo where a 

oman loſes her Marriage. Anne Davis's Caſe. 
4 Rep. 16. wo n, 

Moꝛds ſpoken by Interrogation as actionable as E 
if ſpoken affirmatively. Cro. Js: 568. pl. 5. 

When Words are all ſpoken at one Time, and F 
ſome are actionable, and ſome not; there Damages 
ſhall be intended to be given for thoſe which are 
actionable: But if ſpoken at ſeveral Times, and the 
firſt be actionable, and the others not, and the De- 


fendant is found guilty, and entire Damages given, there the Plaintiff 
ſhall not have Judgment. Cro. Car. 327. pl. 11, 328. 


Of an Attorney, TYou 
are à corrupt Man, and 
deal corruptly ; lies. 


Action lies not for 
ſaying of one, That he 
was detected of Perjury. 


Action for faying, 
Thou killedſt thy Wife; 
Plaintiff (ers forth he had 
a Wife living. No 
Action lies. 


And if the Words 


Thcſe Words ſpoken of an Attorney, viz. Tou G 
are well known to be a corrupt Man, and to deal cor- 
ruptly, held actionable. 4 Rep. 16. 4. 

The Plaintiff ſaid, That the Defendant was de- H 


tected of Perjury in the Star-Chamber. An Action 
lies not, for an honeſt Man may be dete&ed, but 
not convicted. 4 Rep. 16. 


The Plaintiff ſets forth, That he hath a Wife j 
living; and that the Defendant ſaid of the Plaintiff, 


Thou killedft thy Wife : No Action lies, becauſe by 
the Plaintiff's own ſhewing, his Wife is living. 


had been, That he had murdered his Wife, no 


Action would have lain, for it appears that ſhe was not murdered. 


4 Rep. 16. 4. 


Where there are more 
Words in the Declara- 
tion than the Defendant 
ſpoke, yet it ſhall not 
hurt the Declaration. 


407. pl. 4. 


1 


Tho' the Plaintiff declares for more Words than R 


the Defendant ſpoke, yet if it appears upon the 
Evidence that he ſpoke thoſe Words which are 
actionable, and the Words added diminiſh not, 
nor are any Alteration of the Senſe of thoſe Words 
whereof he declares, 


the Plaintiff ſhall have his Judgment. Cro. Fac. 


He, 


A E, Ab the Plaintiff, is 4 Traytor. Adjudg 


Moꝛds. 


actionable, although there was no Communication 
about him. Cxo. Fac. 673. pl. 7, 674. 


B Thy Father is a Thief, Innuendo the Plaintiff, and 


not alledged to be ſpoken to the Son, nor in his 
Preſence, the Innuendo helps not: Adjudged pro De- 
fendant. (. Car. 92. pl. 16. 


C QUlthere Words are laid to be ſpoken faſly of the 


Plaintiff; that is ſufficient, without ſaying there 
was any Colloquium of him. CY. Car. 378. pl. 4. 


D The Purpoſe and Intent of a Man without an 


AQ, is not puniſhable by the Law. 4 Rep. 16. 6. 


E Firſt, In all Actions on the Caſe for Words, the. 


Perſon ſcandalized muſt be certain. 
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4 Where DBunendo wit li- 


out any Communication 
will do: 


Where an Innucnds helps 
not. 5 


Whete the Action will 
hold without a co{lq- 
quium, 


The Intent without 
an Act is not puniſhable, 


Some genetal Rules to 
be obſerved in Actions 
for Words. ä 


F Secondly, The Scandal muſt be apparent by the Words themſelves; 
and therefore if one ſays ſans precedent Communication, That one of 
the Servants of J. S. is a Thief; here for the Incertainty of the Per- 


ſon no Action hes, and an Innuendo cannot make 
this certain, which was uncertain before. For the 
Office of an Innnendso is to aſcertain the ſame Perſon 
which was named certainly before, and in Effect 
ſtands but in the Place of a predi# ; but cannot 
make a Perſon certain, who was incertain before. 
4 Rep. 17. b. 20. 4. 


CG That which comes under or after the Innuends 


is not an expreſs Averment, nor iſſuable. Co. Car. 
443. 


1 There is a Difference where the Words of them- 


ſelves import apparent Incertainty, and when they 
may be aſcertained by Intendment: In the firſt Caſe 
no Averment will aid it ; but in the laſt Place, by 


the Averment and Verdict it may be aided. Co. 


| 


Fac. 107. pl. 2. | | | 

Thou art as arrant a Thief as any is in England; 
and he did not aver that there were Thieves in 
England, and for that Reaſon held not to be actiona- 
ble. Cr2. Fac. 687. pl. 2. See Cro. Car. 40. pl. 1. 

An Action brought in London for the Word 
Whore, not encouraged. 4 Rep. 18. 2. 

In an Action of Slander of Title, if the Defen- 
dant affirms and publiſhes, that the Plaintiff had no 


' Right, but that he himſelf had; here, becauſe the 


Where an Inmiendo 
cannot make a Thing 
certain. 


What the Office of it 


15 


g What comes under or 
after the Iumiendo is not 


expreſs Averment, nor 
iſſuable. 


Where an Averment 
and Verdict may help 
the Uncertainty of 
Words, | 


As airant a Thief a; 
any is in England, is 
naught without anAver- 
ment. 


Action for the Word 
W hore in London. 


For Slander of a Title. 


Defendant pretends a Title, though he hath none, no Action lies: 
For if an Action would lie, how could a Man go to Counſel, or com- 
mence a Suit, without ſubjecting of himſelf to an Action? 4 Rep. 18. 4. 


1 Rep. 175. 
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Where the Words, 
You are a Knave, are acti - 
onable, and where not. 


his Practice. 


A perjur'd Knave, tho 
Adjective Words, action- 


able. 


are actionable, and when 


not. 


Bankrupt Knave, being 
two Subſtantives, are 
actionable, not if they 
were bankruptly Knave, 


or adjectively ſpoken. 


Adjective Words are 


not ſo ſtrong as abſolute Words 


Words. 


Cheating Knave, which 
touch a Man in his Pro- 


feſſion, is actionable. 


You are a Cheat, . not 
actionable, it not being 


alledged to touch hun in 


Bankrupt Rogue is ae- 
tionable, and why. 


He muft lay in his 
Declaration, that he 
uſed buying and ſelling 
at the Time of the 
Words. 


In what Senſe Words 
ought to be taken. 


Caſe, 


g — 
4 


The Words, Ton are 4 Knave, ſpoken general- A 
ly, will not bear an Action; but if one call ano- 


ther Anave, and apply the. Words particularly to 
the Profeſſion of him againſt whom they are ſpoken, as to call an At- 


torney at Law, Knave, and to apply it ſpecially to him in Relation to 
his Practice as an Attorney, an Action on the Caſe will lie for the 
3 of them. (Hill. 22 Car. B. R.) 
· 


em they import a ſpecial Damage done to the Party by the ſpeak- 
ing of them, in flandering him in his Profeſſion, and le 


The Words, Thou art a perjur'd Knave, are B 


actionable, though 1 * Adjective Words. For 
ſometimes Adjective 


WhenAdje&ive Words ſometimes not. Firſt, When the Adjective pre- 

ſumes the Fact committed. Secondly, When they 
ſcandalize one in his Office or Trade. 4 Rep. 19. 
Cro. Fac. 65. pl. 5. 166, 205. 

Thou art a Bankrupt Knave, being two Subſtan- C 
tives, are a&ionable ; but if they had been bank- 
ruptly Knave, or adjectively ſpoken, they had not. 
Cro. Fac. 345. pl. 13. 
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Wozds. 


For by the Application of 


ſſening of 


ords are actionable, and 


Adjet#ive Words are not ſo ſtrong as abſolute D 


Cro. Fac. 499. pl. 7. 


To call a Man a cheating Knave, which touch E 
him in his Profeſſion and Means of getting his 
Living, is actionable. Cro. Fac. 504. pl. 15. 

Wo2ds ſpoken of a Tradeſman, Ton are a Cheat, F 


and I will prove you a Cheat for many Years : Ad- 
judged, That theſe are Words of Heat, and not 


actionable, having not alledged, that the Cheat was 
in any Thing belonging to his Trade. 5 Mod. 398. 
He is a Bankrupt Rogue, adjudged actionable; G 

the Addition of Rogue to Bankrupt doth not exte- 
nuate, but aggravate it. Cro. Car. 31. pl. 1. Note, 
The Plaintiff ought to lay in his Declaration, That 
he was a Trader, and uſed buying and ſelling at 

the Time of ſpeaking the Words. Cyo. Car. 282. 


pl. 23. 
Moꝛds ought to be taken in ſuch Senſe as they H 


are ſpoken, and according to the common Speech. 


Cro. Car. 


* 


382. pl. II. | 


Upon diſcloſing of the whole Matter, Words will be actionable, I 
which otherwiſe would not. 


4 Rep. 19. And ſee Lord Cromwells 
2 


Defamations 
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_ . 
— *%, 0 
4 


Rs, { ** 
A Dekamations in the Spiritual Court ought to The three Incidenes 
have three Incidents: "ts which Defamations in 


theSpiritualCourr ought 


to have. 


* 


B : Firſt, That it concerns Matter meerly Spiritual and determinable 
in that Court, as Adultery, Oc. 


C _ Secondly, Jt ought to concern meerly Spiritual Matter only. For 


if it concern Matter alſo determinable at the Common Law, the Spiri- 
tual Court hath no Conuſance of it. 


Db Thirdly, Altho' the Defamation be ſolely Spiritual, yet the Plaintiff 
there ſhall recover no Damages nor Amends ; but the Suit muſt be for 
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puniſhing the Offence pro ſalute anime. 


E Uihere the Defendant, in Caſe of Defamation, 
Is put to a corporal Puniſhment : If he will re- 
deem his Penance, and agree to pay the Party dam- 
nified a certain Sum of Money, the Party damni- 
fied thall have a Suit for this in the Spiritual Court. 
4 Rep. 20. 

F An Action was brought for Words, quorum tenor 
222 in hæc verba; this is no expreſs Allegation 
of the ſpeaking of the Words, and therefore naught. 
Cro. Elix. 8 57. pl. 24. 

G here Damages are found to be under 405. in 
an Action for Words, the Plaintiff ſhall recover no 
more Coſts than Damages. 21 Fac. cap. 16. 


H But where it is for calling of him 1 and 
cauſing of him to be indicted of Felony; there he 
ſhall have his full Coſts, Cyo. Car. 163. pl. 5. 307. 

1 7. 

1 F Mozds ſueable in the Spiritual Court, vis. 
Whore-Maſter, Whore-Wittal, Brandy-Nos'd 
Whore. Salk. 692, 693. 

K Mloꝛds not ſueable there, viz. impudent, bra- 
zen fac d Beelzebub, or Devil, or Prince of Dark- 
neſs, becauſe no Diſcredit. Did. 692. 

L Alfo Suit lies not in that Court for Words charg- 
ing an Offence not puniſhable there. hid. 691. 
M As ſaying of a Parſon, he has no Senſe, is a 
Dunce and a Blockhead, and deſerves to have his 

Gown pulled over his Ears. 1bid. 

N Mo where Words of Spiritual Conuzance are 

coupled with others of a Temporal Crime. Salk. 


352. 


If any Man be eon- 
emn'd io corporal Pu- 
niſhment in the Spiri- 
tual Court, he may re- 
deem this for Money. 


A Declaration for 
Words, quorum tenor ſe- 
quitur, &c. is naught. 


Where in an Action 
for Words, if Damages 
be under 40s. the Plain- 
tiff ſnall have no more 
Coſts than Damages. 

21 Jac. cap. 16. 


Where he ſhall have 
his Colts; 


Sueable in the Spiritual 
Court. 5 


What Words not ſo. 


The like of a Parſon. 


What Words not ſue- 
able there. 


AS 
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What Words not 
ſueable there. 


What Court can't hold 
Plea. 


What Words action- 
able of Officers. 


What not, 


What are. 


What Words action- 
able. 


Fornication. 


What not act ionable. 


Baſtard. 


Cheat. 


Of a Butcher. 


Words actionable. 


Clipping and Coin- 
ing. 


Words not indictable. 


As thou art a Whore and a Thief, or keepeſt a A 
Bawdy-houſe ; tho? Whore alone is ſueable there. 
Salk. 532. Vide 404. 

The Court of Honour can't hold Plea of ſcan- B 
dalous Words. Salk. 553. 

Wozws importing any Charge of Incontinency, C 
are ſueable there. Bid. 693, 696. 

In Offices of Profit, Words imputing Want of D 
Ability are actionable. 1bid. 695. 

But not in Offices of Honour, as calling a Juſtice E 
of the Peace Afs, or Beetle-headed Juſtice, 11d. 

There goes your rare Chancellor to ſuborn Wit- F 
neſſes to {Sv againſt the Parſon, actionable. Per 
Holt, Sed Cur. Divid. Salk. 696. 

Moꝛds ſubjecting a Man to Puniſhment may not G 
be actionable unleſs ſcandalous. Ibid. | 

As, Thou art one that ſtole my Lord's Deer, are H 
= nor Papiſt, but with reſpect to the Times. 
Ibid. N 

A Charge of Fornication, & c. is not actionable, I 
unleſs ſpecial Damages are laid. Salk. 693. 

No, She is a Whore, and had a Baſtard by her K 
Father's Apprentice. Thid. 696. 

Noz, She had a Baſtard, becauſe it don't appear L 
to be chargeable to the Pariſh. Ihid. 694. 
 Noz, You are a Cheat, ſpoken of a Tradeſman M 
without laying a Colloquium of his Trade, Bid. 
693. 
No? of a Butcher, That the Cow digd of Calving, N 
tho? laid per quod he loſt his Cuſtomers. hid. 

But to ſay, You ſtole my Box-wood, and I will O 
prove it, is actionable. Salk. 695, 696. 

So to ſay of a Juſtice, and Deputy Lieutenant, P 
Don't vote for him, for he is a Jacobite, and for 
bringing in the Pretender, ec. Did. 694, 695. 

To ſay, In Black Bull Tard you could procure Q 
broad Money for Gold, and clip it, is actionable, 
becauſe it imports an Act done. 1bid. 697. 

ods of Slander ſpoken of a Mayor are not R 
indictable, as, You are a Rogue and a Rafal, Gc. 
aliter, if written. Jbid. 

But they are good Cauſe to bind to their good 8 


Behaviour. Did. 


2 Moꝛds, 


9 ( 869 ) 


Mods, oz Expoſition of 
Wods, 


See Expoſition. 


A Latin Word uſed in pleading, which Word _ A Latin Wotd that 
doth ſignify divers Things, is nevertheleſs 3 1 
well uſed to expreſs that Thing which is 8 it LES 
intended to be expreſſed by it, if there be Thing intended. 

an Anglice joined with it. (Hill. 21 Car. B. R.) 

For by the Word Anglice, it is explained what the Party doth intend 

it ſhall ſignify in Engliſh; alſo if an Action be brought for a Thing 

for which no Latin Word ever was, yet by making a Word ſound 
near the Latin of the Thing in Queſtion, with an Anglice to it, ſhall be 
good enough ; but if any Latin Word ſhall be found for the Thing 

— 3 then the made Latin Word will make the Declaration or 

B MWoꝛds which may be taken or interpreted in a Words ought not to 

general and common Senſe, ought not to receive a ft trained Conſtruc- 

ſtrained and unuſual Conſtruction. (Hill. 21 Car. Ms. 

B. R.) For it is likely the Party that uſed them, had a plain and com- 

mon Meaning in them, and not a ſtrained and unuſual Meaning, and 

therefore the Law will take them according to the common Parlance. 

C Tos which are in themſelves uncertain, ma 

nevertheleſs be made certain by ſubſequent or fol. e 7 

lowing Words. (Mich. 23 Car. B. R.) Which may following. f 

ſerve as a Comment to explain what the Speaker 

did mean by them. 

D A Wow which is written ſhort, or abbreviated A Word abbreviated 

without a Daſh, is not good. (Hill. 22 Car. B. R.) 228 © I 

For the Daſh or turning up of a Stroke or Dath . 

with a Pen at the End of it, is the general Mark or Sign to diſtinguiſh 

an abbreviated Word from a Word written at length, 

E Incertain Words in the Count or Declaration þ.. 5 

may be made good and certain by a Plea in Bar. in 228 3 

(Hill. 22 Car. B. R.] To wit, by the Defendant's made certaiu- 

taking Notice of the Meaning of them in his Plea; 

for if they be certain to the Defendant, they are certain enough. 

Vol. It. io M The 


The different placin The different placing of the ſame Words may A 
of Words may. came cauſe them to have a different Senſe or Conſtruc- 
Senſe. | tion. (Paſch. 23 Car. B. R.) And therefore Care is 

. to be taken in pleading how the Words uſed are 

placed. 


How the Words in a The Court ought ſo to order the Words of a B 


Will to be conſtrued. Will, that they may receive ſuch a Conſtruction 

| that may eres with Law, although by their mi 
placing, they cannot in themſelves receive ſuch a Conſtruction. (Paſch. 
23 Car. B. 1.0 Ut res magis valeat quam Pere: : Alſo if a Will con- 
tradicts itſelf; the laſt Words in the Will hall always ſtand, for the 
laſt Words are his laſt Will. 


Words in a Will my Moꝛds in a Will, as they may be diverſly penn'd, C 


deſtroy a Condition pre- may either deſtroy a Condition precedent, or create 
1 1 Coriditibn ſubfequent where there was none be- 
fore. Paſch. 23 Car. B. R. See ill. 

| Moorage of a Ship. Mooꝛage of a Ship is when the Ship lies at An- P 
chor within a Haven or Harbour, and it is called 
Moorage from the Latin Word Morari, viz. ſtay- 

ing in the Place. Paſch. 23 Car. B. R. Q: 
Anſty of York. The Anſty of the City of Tork, is that Part of E, 
the County of the City which extends without the 
City, and is an Hundred, which is within the Ju- 
riſdiction of the City, and was added to it by Act 
of Parliament. Paſch. 23 Car. B. R. See the Statute. 

To what the Word The Word Relaxavit doth not amount to a Sur- 
te bee doth not a- render in the Caſe of a common Perſon, much leſs 

in the Caſe of the King. (Trin. 23 Car. B. R.) The 
Verb Relaxare, whereof the Word Relaxavit is the Preterperfect 
Tenſe, ſignifies only to releaſe, which differs much from a Surrender, 
as appears by Littleton in his Tenures. Ps . 

ew whe Wars Ls; Word Intereſt for berrowing of Money muſt 7 

zeſt ro be intended, be intended fix Pounds a Year per Cent. if the con- 

trary be not ſhewed. (Trin. 23 Car. B. R.) Becauſe 
that is the Intereſt which the Statute allows every Perſon to take zu- 
pune. Note, Intereſt is now reduced to 5 l. per Cent. by the Statute of 
3 Georgii. - 

Of the Interpretation The Words of a Statute ought not to be ſo in- 
of the Words of a Sta- terpreted, that thereby natural Juſtice will be de- 
bag ſtroyed. (Hill. 23 Car.) For it is not the Intent of 
any particular. Law of a Land or Nation, to deſtroy the general uni- 
verſal Law of Nature; and therefore ſuch a Confirudtion cannot be 
but contrary to the Intent of the Law-makers. See Statute. 


Simul & and ſimul cum, The Word ſimul is not 4 Word copulative, when 1 
it is joined with the Word Er. (Trin. 24 Car. B. R.) 
But im cum are Words copulative. 

A Latin Word falls here there is a Latin Word in a Declaration, K 
englul'd ſhall ſtand. which is falfly engliſh'd, the Engliſh Word ſhall 
be adjudged void, and the Latin Word ſhall ſtand. 

1 : N 1 (Paſch, 


SS 2 


Wozds, 02 Expoſition of Wozds. 27; 


(Paſch. 24 Car, B. R.) Quere tamen, For the Party that doth interpret 
it, knows beſt what he meant by it, and all Word, are but to expreſs 
the Mind of him that ſpeaks them. 
A {Where ſenſeleſs. Words which ſignify nothing here fenfelefs Words 
are uſed in a Declaration to expreſs Things, they 2 not hurt a Declara- 
ſhall be accounted void and idle, and ſhall not 
hurt the Declaration, if it be good without them; for no Damages 
{hall be intended to be given of a Jury for thoſe Things which were 
intended to be expreſſed by:thoſe ſenfeleſs Words, and are not expreſs'd, 
by reaſon of the Senſeleſneſs of them. Paſch. 24 Car. B. R. 
B The Word videlicet is uſed to explain the fore- 
: going Words in the Deed, or other Writing where Of the Word videlicet. 
it is uſed; and if the Words which the videlicer 
doth uſher in, be contrary to the preceding Words, 
they are void. (Paſch. 24 Car. B. R.) For then they ceaſe to be an In- 
0 terpreter, and pert e contrary to their Nature. 
One may upon a Conſideration diſſolye by Parol ; 
an abſolute Contract. (Paſeb. 24 Car. B. 25 viz, diflelved by Be 
made by Parol. | 
One may give Authority by Parol unto another One may give a Parol 
to take Livery and Seiſin for him. (Mich. 1650. auen te takeLivery 
B. §.) For he is but an Inſtrument or Conduit-pifde 
to derive the Poſſeſſion of the Land to another; and it is all one as if 
he took the Livery and Seiſin himſelf, | : | 
Moꝛds ambiguous ought to receive ſuch a Con- Ambiguous Words 
ſtruction as may make them ſtand with Law and how to be conſtrued, 
Equity. (Mich. 1650. B. S.) And not to be wreſt- 
ed to do Wrong. = 
F 2 Park made in the Manner following, viz. „ Of the Mark call'd a 
(A) which is to ſhew where a Clauſe or Word left 18 
out and interlined in Writing, ſhould come in, is 
called a Traci, by Rolle Chief Juſtice: It ſeems to be derived from the 
Latin Word trahere to draw, becauſe by it the Words left out are 
fignitied to be there where it is placed to be drawn into the Writing, 
1650. B. S. It may be alſo called a Direct from the Latin Word dirigere. 
G Jn an Action of Trover pro uno gallo feeni, an- 3 fan, Oe 
glice, a Cock of Hay, upon a Motion in Arreſt of held good. & 
Judgment it was ſaid by the Chief Juſtice, that 
when Actions of Trover firſt came up, they were not encouraged, as not 
knowing what the Conſequence of them would be, and therefore Judg- 
ments were arreſted oftentimes upon very ſlight Occafions ; but by the 
Experience of the Benefit of them, and upon finding them to be reme- 
dial Actions, they are now encouraged by all Courts, and that he did 
not doubt but that the Jury who gave their Verdict were well ſatisfied 
in the Thing they gave their Verdict for, and thereupon he ordered 
Judgment to be entered for the Plaintiff ; but withal faid, that the 
Clerk who drew that Declaration was an Ignoramus. 


o 


Wreck. 


Wreck. 
Y the Common Law all Wrecks did belong A 
to the King. Vaug b. 164. and therefore not 

chargeable with any Cuſtoms. Vaug h. 164. 
Nor by 12 Cay. 2. cap. 4. or any other Law. 

Bid. from fol. 165. to 172. 

The Releaſe ofa Wreck King Richard the Firſt, in the ſecond Year of B 
bp pq Genta; his Reign, acquitted and diſcharged of Wreck, ro- 
ir again, tam terram ſuam citra mare & ultra, appointing 

quod omnis naufragus qui ad terram ejus vivus per- 

venerit, omnes res ſuas liberas & quietas babeat, fi 
autem in nave mortuus fuerit, filii & filie fratres vel ſorores ejus habe- 
ant res ſecundum quod oftendere poterunt 1 eſſe propinquiores illius hæ- 
redes. And where there are no Sons, Daughters, Bros ers nor Siſters, 
then the King ſhall have it. Roger of Hovenden, pars poſterior 386. b. 

Nothing is Vreccum Maris, but fuch Goods only C 
as are caſt or left upon the Land by the Sea. 
5 Rep. 106. And have no other Propietor but 
whom the Law makes, viz. the King, or Lord of the Manor; but 
they have not an abſolute Property till after a Year and a Day. 
Vaugh. 168. 

What ſhall be adjudged Where a Man, Dog or Cat eſcapes alive out of D 
SER the Ship, neither the Ship, nor any Thing therein 

ef» 30h 
cap. 4. ſhall be adjudged Wreck. 

Flotſam is when a Ship is ſunk or periſhed, and E 
the Goods are floating upon the Sea. 5 Rep. 106. b. 

Jerſam, what. Jetſam is when a Ship is in Danger of ſinking, F 

the Mariners caſt the Goods into the Sea; and al- 

tho' the periſh, yet none of theſe Goods are called 

Wreck fo long as they remain in and upon the Sea; but if they are 
driven to Land by the Sea, they ſhall be called Wreck. id. 

Lagan or Ligan is when Goods are thrown off G 
from a Ship which is in Danger of ſinking, and 
there is a Buoy with a Rope fix'd to the Goods. Mid. 
Goods derelicted may be Wreck. Yaugh. 168. 

No Wreck till cat Mone of theſe are Wrecks ſo long as they re- H 
oe. main at Sea; but if caſt on Shore, are all of them 
Wrecks. Ibid, Becauſe they are then infra Corpus 


2 Comttarns, 


To whom Wrecks be- 
longed by the Common 
Law. 


12 Car, 2. cap. 4. 


What 1s a Wreck. 


Flotſam, what. 


Lagan, or Ligan, what. 


A 
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För iul, and belong to the Lord of the Manor. When to the ts 
lid. But when they are at Sea, they belong to m.. 10 the Ad- 
e Ar e nk n eee 3 DEA" 
The Manner of pleading of a. Wreck by Pre- How to plead a Wreck: 
ſcription. 5 Rep. 106. . Fee 
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B Ehe Soil between the High and Low-Water Whoſe the Soil be. 


D 
E 


. be Parcel of a Subject's Manor. 5 Rep. Low-Warer — 

hen the Sea flows, ad plenitudinem maris, the Where the Admiral 
Admiral ſhall have Juriſdiction of every Thing done m FD 
upon the Water, between High and Low-Water ha in wm 
Mark; but yet when the Sea flows back, then the 
Land may belong to a Subject, and every Thing done upon the Land, 
when the Sea is reflown, ſhall be tried at the Common Law. 5 Rep; 
107. 4. But Quære this Matter, Whether the Admiral thall have any 
Juriſdiction between High and Low-Water Mark, becauſe I take that 
to be infa Corpus Comitatus. | 

In what Cafes the Year and Day is given by the In what Cafes the Year 
Common Law. 5 Rep. 107. b. _ . —_ : 

Wireck, Waif and Stray may be claimed by 1 
Preſcri tion. 9 Rep. 28. 75; : g n 
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Writ. 


Jeokails. 
Sced Obligation. 
Return of Writs, 


F \ x 7 Rit, which is in French Brief, and in Of Writs 


Latin Breve. Fitzherbert in his Phe- 
kate to his Natura Brevium ſays, That 3 
they are thoſe Foundations whereupon the whole Law doth de- 
pend; and certainly oziginal Writs are ſo artificially and brielly 
compiled, that there is nothing redundant no2 wanting in them. 
Co..Litt. 73. b. | 
Writs are either Man- 


G ATLrit may be either a Mandatory Writ, or it datory or Remedial. 


may be a Remedial Writ; a Mandatory Writ is a 

Writ which is dire&ed unto the Cinque-ports, or 

to ſome oiher priviteged Place to enjoin them, not to excced their Ju- 
Vol. II. 10 N riſdiction 


294 Writ. 
riſdiction; but this not a Remedial Weit to the Party that obtains 
conducing any Ways to his obtaining of Right in his Cauſe depending 
there: For fach a Writ leaves them at large to do Juſtice; and is ra- 
ther cautionary than 'injutitive, (Trin. 22 Car. B. R.) Tho' it may 
ſeem to imply ſomething to that Purpoſe. rity 
When an Original I origirial Writ is not amendable, if it be er- A 
is not amendable, and FORSONS in Subſtance by the Default of the Party 
when it is. wo gave the Inſtructions for it; becauſe he that 
takes it out may have a new Original, and fo is 
not without Remedy, though the Writ be abated; but if the Clerk 
who makes the Writ commits an Error in it, it ſhall be amended by 
his Inſtructions. (Hill. 22 Car. B. R.) But if a judicial Writ be erro- 
neous, it muſt be amended, becauſe the Party cannot have a new 
Writ; and if it cannot be amended, the Party is without Remedy as 
to that Way ef proceeding he is _ See vane - 
TERS An original Writ which is defective in Form on- B 
3 ly, is abateable, if it be not amendable by the Sta- 
able, if it be not amend- tyte, as in ſome Caſes it is, and in others not. 
able by the statut. (Hill. 22 Car. B. R.) For Writs muſt be formal 
for preventing of Confuſion. 
. R. may grant a If the Prerogative Court ſhall refuſe to grant G 
-[andamus to compel the Adminiſtration according to the Teſtator's Will 
rerogative Court to Ne. 2 
grant an Adminiſtration. tllĩs Court 2 grant a Writ of Mandamus out of 
the Crown- Office at the Prayer of the Party grieved 
to compel them to do it, and the Counteſs of Berkſhire's Caſe, 29 Face 
and the Caſe of St. Burien in Cornwall, were cited to prove it. (Hill. 
22 Car. B. R.) Such Writ is a mandatory Writ, and yet remedial; fo 
that a mandatory Writ may 7 you wok remedial, 25 
ot i A Crit without a Teſte is not good. (Hill. 22 Car. 
3 th B.R.) For the Time may be — when the 1 
Writ was taken out, and it is proved by the Te/te ; 
for if it be a Writ iſſuing out of any of the Courts of Law at Weſtmin- 
ſter-Hall, it muſt bear Teſte ſome Day in Term, wherein the Court did 
fit, otherwiſe it is a void Writ. But the Court of Chancery being al- 
ways open, Writs from thence may bear Teſte there, as well in Vaca- 
tion as Term-time, upon any Day but a Sunday; but a Writ Teſte ei- 
ther at Common Law or in Chancery upon a Sunday is void, for that 
is not dies juridicus. See the Act made tempore Car. 2. 
R Writs iſſuing out of any of the Courts at Meſi- E. 
of Weſtminſter are of no minſter, except Quo minus or Outlawries, do not 
Force in Counties Pala- run, that is, are of no Force within the Count 
tine, except £19 1% Palatine of Cheſter, or other County Palatine. (Hill 
22 Car. B. R.) Becauſe they have jura regalia with- 
in their Juriſdictions, and are not ſubject unto other Juriſdictions; 
but of late Writs of Latitat move 2 made out into thoſe Counties. 
is Bail The Sheriffs Bailiffs cannot execute a Writ di- F 
1 Sooot rected unto the Sheriff, without the Sheriff's War- 
a Warrant. rant. (Paſch. 23 Car. B. R.) And if he do, he is 
liable to an Action for acting without Authority. 


2 here 


Writ, 


A _ Where the Sheriff is Judge of the Court, a Writ | ben the 1 

Which ſhould otherwiſe have been directed Judge, the WII l. 

him, ſhall be directed to the Serjeants of the Nis. reef to the Serjearits 

1 05. be 1 That is, in ſucli Places where VE Oo In | 

| uch Serſeants, who are the nex Naik im. F 

5 the Party cannot be Falge and Miniſter x. 1 R him; for 
1 Judgment in a Cauſe there can no Plea be g Lhe 

pleaded in Abatement of the Writ upon which the een be ne PIR in Abe 

Action Was commenced, (Paſch. 24 Car. B R ) Fo ment of the Welt 50 
the Writ is allowed good by the pleadin and - dir | 

2 and if you Once flip your Op rtunity 2 lea x — ing to Judgment, 

C Nn a Writ of Dower the Tenant may well ad 3 1 
bis petita in Abatement of the Writ of Dew What the Tenant may 

Paſch. 24 Car. B. R.) That is, that the es $a? 
ant hath demanded her Dower by another an 1 
Writ depending, for ſhe can recover but once. 

D In an Action of Debt, it is a good Plea in Abate- Part of 1 Debt! 
ment of the Plaintiff's Writ, to ſay that the Plain cudvid-fales rhe 248 
tiff hath received Part of the Debt, for which he jr 4 8008 Plea 
ſues, fince his Action brought; but it is no Sy Wk ia Hebt, Nun ue 
BY in a 500 upon the Caſe. (Paſch. 24 25 e 

R. and Trin. 24 Car. B. R.) For i laintiff; 

2 Debt he declares <A har a 1 the Cale the 
aintiff is to recover no more than | e he i fed. 
ee ee 

ion brought, can but abate the Dama es, and doth | 
Writ, for it was incertain at the brin _— r 
was damnified; but in Debt the Cenainty f the Thing 5 1 
appear. g demanded did 

E The Writ directed to call one to the Digni 
a Serjeant at Law, is a cloſe Writ, onda gf 18 10 te Tarja nf 
up, to ſignify it is his Duty to keep N his Cli- 2 ſcaled, and that 
ent's Cauſe, and not to reveal it; but the Writ di- is — 3 
_—_— feſt to call him to the Place and Dignity 
0 ief Juſtice, or other judge, 1s an o 
to ſhew that his Duty is 2 Fo open Juſtice babes Fay Mis 50 7 „ C * 
B. R.) So faid in a Speech made by one of the 8 1 he 
Broad Seal upon the calling of a new Judge to this Bench n 

F A Urit of Error brought b the Bail to reverſe 
a Judgment given againſt the Principal only, is a- brow WIS Ir 
bateable ; (by Rolle Chief Juſtice) But 9 the * 2 94 = 
Judgment was given againſt the Principal, and af- gainft the Principe on- 
ee veel a = Fa. againſt the Bail, there the * 

Bail may ring a Writ of Error tam in redditi 1dicit ; 
Principal, quam in adjudicatione executionts 2 22 4 | 
judlicium illud, Mich. 1694. For the Bail m ay - _ e | : « 4p 
Judgment againſt the Principal; for if the principal Tud OE , 
neous and revers'd, the Judgment againft the Bail 5 is de * #4 
upon it, muſt be reverſed alſo, See before Ball and Frog ir 
It 


An original Writ de- If the Party be ſued to an Outlawry upon an 
2 „ the Out- original Writ, the Writ is determined by the Out- 


lawry, for it hath had its full Effect, which was 
| to make the Party come in and appear, and an- 
ſwer the Plaintiff, or elſe to outlaw the Defendant, if he ſhould not 
appear. By Rolle Chief Juſtice, Hill. 1650. B. S.) But before he ſhall 
reverſe it, he muſt enter into a Recognizance in Court with Sureties 
to appear to a new original Writ ; but the late Statute made 4 & 5 
V. &. M. (which ſee) hath made ſome Alteration of the Law in this 
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Point. 


If the Bond given to 
the Sheriff for Appear- 
ance be put in Suit, the 
Writ muſt be directed to 
the Coroner. 


(Paſch. 1650. B. S. 17 Apr.) 


Where the Sheriffs Bond which he took for the B 
Defendant's Appearance, is put in Suit, the Writ 
taken out to arreſt the Defendant upon this Bond, 
ought to be directed unto the Coroner, becauſe 
the Bond is to be ſued in the Name of the Sheriff. 
And fo he is accounted in Law to be a 


Party, and is not to act for his own Intereſt ; but as ſoon as he is out 


of his Office, then it is directed to the Sheriff as other Writs are. 


Bat 


Note, The Sheriff cannot hold oy Perſon arreſted at his Suit upon an 
Appearance-bond to more than a forty Pound Bail-bond, and that only 
is with a Condition, that the Defendant ſhall appear and file Common 


Bail at the Return of the Writ. 


Delays in Suits in 
perſona] Actions reme- 
died by taking away the 
15 Days. 

13 Car. 2. 
left. 4. 


How Returus ſhall be 
in all real Actions. 
16 Car. x. cap. 6. 


tap. 4. 


A Writ executed upon 
the Day of the Return 
and good. 

So a Jury charged the 
ſame Day, who give a 
Verdict the next Day, is 
good. 


Where an Original 
varies, it is ill. 

No Original is help'd 
by the Statute. 


Writs in real and per- 
ſonal Actions, how to be. 
When joint, and 
when ſeveral. 
Where the Court will 
order a Writ of Error 


to be amended, and 
where not. 


Delaps in Suits by Reaſon of fifteen Days be- C 
tween the Teſte and Return of Writs in perſonal 
Actions where the Suit is by Original, remedied, 


See the Act entituled, An Act concerning the Li- D 
mitation and Abbreviation of Michaelmas Term, and 
how the Returns ſhall be in all real Addions. 

A Writ of Enquiry executed upon the Day of E. 
the Return, and held good. Moor, Cafe 537. So 
a Jury charged the fame Day, who gave a Verdict 
the next Day, and good. hid. 


here there is an original Writ which varies in F 
Subſtance from the Count, this is not remedied by 
the Statute of Feofails; but when there is no Ori- 
ginal, it is helped by the Statute of Feofazls. 

5 Rep. 37. 

Dow to bring Writs in all real and perſonal G 
Actions, and when they ſhall be joint, and when 
ſeveral. 8 Rep. from 86 to 89. | 

The Court will not order a Ci itor to amend H 
a Writ of Error according to his Inſtructions, it be- 
ing for the reverſing of a Judgment. But where it 
is to make a good Judgment, they will do it. 
Paſch. 12 W. B. R. | 

2 A Urit 
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3 
new Writ after Judgment or Outlawry reverſed 
but not after Death of the Plaintift. Lutto. 264. 


* 
1 


e 
7 


| g mrit k Quare Inpadigzgs always general. 
377. ad 


The Statute of 21 Fac. cap. 16. hath provided a 


—— — 


4 
9. 
A 


— 


2 


That a judicial Writ was ſued out at any other 
Time than in the Term. Lutw. 337. | 


D The Writ was Cepit Averia, and the Count was 
one Mare, this is help'd after a Verdict by the 
Oxford A& made 16 & 17 Car. 2. cap. 8. 


E Clauſum fregit in the Writ, and Clauſa in the 
Count. Lutw. 1181, 1342. 

F It one brings a Writ of Ejectment, and pending 
the Suit he makes an Entry into the Land for which 
the Action is brought; the Defendant may plead 
this Entr 
poled to _ 


try and Ouſter was made. | 
A Writ of Poſſeſſion was Tz/ffe upon a Sunday, 
and for that Reaſon a Writ of Reſtitution was 
awarded. Note, Dies Dominicus non eſt Toms ore 
dicus. Hill. 10 & 11 V. B. R. See Statute 29 Car. 2. 
cap. 7. 

- If Kubere a Writ is ſued out, directed to the She- 
rift returnable in ſome Court: If ſuch Writ be de- 
livered to the Sheriff to whom it is dire&ed to be 
executed, and the Plaintiff afterwards comes to the 
Sheriff, and demands the Writ to be delivered 
back to him, the Sheriff cannot do it, but muſt re- 
turn it, and file it in the Court where it is return- 
able, unleſs the Plaintiff can before the Return 
cure a Superſedeas to it, Becauſe the Sheriff is t 


G 


C Defendant ſhall not be admitted to | ſay, 


877 
A Writ of Quare Im- 
pedit is always general. 


The Statute hath pro- 
vided a neu Wrir-afrer 
Judgm--1t or Out lawry 
reverſed, but not after 
the Plaintiff's Death. 


g 1 Jac. cap. 16. 


*The Defendant ſhall 
not ſay, Thar a judicial 
Writ was ſued out at 
any other Time than in 
Term. 


Where a Variance 
between the Writ and 
Count help'd after a 
Verdict. 

16 617 Car, 2. cap. 8, 


Where Entry pending 
the Action may be plead- 
ed in Abatement. 


in Abatement of his Writ: For by the Entry he is ſup- 
ve gained the Poſſeſſion, and ſo hath no Cauſe of Action. 
Note, This was the Law before the Rule for confeſſing of Leaſe, En- 


A Writ of Poſſeſſion 
was Teſte on a Sunday, 
and therefore void. 


29 Car, 2. Cap, 7. 


The Plaintiff cannot 
take back a Writ deli- 
vered to the Sheriſl to 
be executed. 


It muſt be returned 
and filed, and why. 


Officer of the Court, 


and the Writ when it is out of the Plaintiff's Hands, and in the 


Sheriff's Cuſtody, is the Writ- of the Court where it is returnable, to 
which Court the Sheriff is anſwerable. Paſch. 12 M. B. K. 
Vol. II. 10 0 _. Writ 


22 


Writ of Inquiry ok 
Damages. 


the Sheriff upon a Judgment byDefault, 
in Caſe, Covenant, Treſpaſs, Trover, 
Aſſumpfit, &c. commanding to ſum⸗ 
mon a Jury to inquire what Damages the Plaintiff hath ſuffained 
occaſione præmiſſorum, and when this is returned with the Ingutſi⸗ 
tion, a Rule foꝛ Judgment is given upon it, and ik nothing be ſald 
to the contrary, Judgment is thereupon entred up. 


The Court will quaſh The Court will quaſh a Writ of Inquiry of B 
this Writ if thePlaintiff Damages, and not futfer it to be filed, if the Plain- 
tice to the Defendant. tiff do execute it without giving due Notice of the 

5 Execution thereof unto the Defendant. (Hell. 22 
Car. B. R.) Becaufe the Defendant was furpriſed _— that he 
could not make his Defence in Mitigation of Damages ſo fully as 
otherwiſe he might have done, and alſo the Plaintiff acted contrary 
to the known Rules and Practice of the Court, which the Court (upon 
Complaint) always takes Care to reaify. | 

IF: dorh ror ade:. I it do not appear to the Court by the Return, C 
ha EE af —.— or by ſome other Way, that a Writ of Inquiry 
has been executed, the hath been executed, the Plaintiff may, it he thinks 
Flaintiff may ſue out a- fit, ſue out another Writ of Inquiry, and give 
nother. | ; F 
5445 new Notice of the executing thereof, (Mich. 22 
Car. B. R.) For if it hath not been executed, it is as if there had been 
no ſuch Writ. 5 5 
n „er 4 Writ of Inquiry is to iſſue forth where a D 
IE Judgment is had in Trefpaſs Treſpaſs upon the 
auſe, and how to be Caſe, Replevin, Gc. upon a Nihil dicit, Non ſum 
1 informatus, or a Demurrer, and not upon a Verdict; 
and this Writ is to ſummon a jury to find what Damages the Plaintiff 
hath fuſtained in the Cauſe, which Writ is executed before the Sheriff 

or his Deputy, and both Parties have the Liberty of being heard ** 
2 ne 


Damages, what. 


TP Ts is a Judicial Crit, and iſſues out tu A 
Writ of Inquiry of | 
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the Sheriff by their Caunfſef or Attorneys, and Evidence may be iven 
on both: Sides; but in caſe an Tadebiratus is brought for 105 for 


Goods ſold, and the Defendant lets this go by Default, and the Plaip- 
tiff at the executing of the Writ of rage 6 faves no Evidence to the 
Jury of any Goods fold or delivered to the Defendant ; in this Caſe 
the Jury muſt find ſome Damages, becauſe the Defendant hath admit- 
ted that there is Damage; but there not being any proved, they ought 


not to find any more than one Penny, or Mar ſmall Matter: So 


likewiſe in Cafe of a Treſpaſs, and other Matters where Damages are 
to be tecovered; for it will not be ſufficient tõ tell the Jury that the 
Defendarit bath confeſs'd the Action, and therefore they muſt give 
him good Damages; but it is the Duty of the Jury to obſerve their 
Directions in the Writ, which is diligently to enquire what Damages 
the Plaintiff hath ſuſtained, which cannot be without Evidence given 
them. For if the Law ſhould be otherwiſe, there were no need at all 
of a Writ of Inquiry, but the Plaintiff might inſiſt upon the Damages 
laid in his Declaration. 
A * 2 Error in 1 Writ of Inquiry of Da- oF _ bo Boy in 
mages, the Court upon the Prayer of the Party, „ill erant u ne en 
will grant him a few Writ, bat will not ſuffer ä 
the old Writ to be amended. Paſch. 23 Car. B. R. 
Ik upon the executing a Writ of Inquiry of Likewiſe on the She- 
Damages, the Sheriff do refuſe to ſwear and exa- ad g png — 
mine ſome of the Witneſſes produced on either | : 
Part, and yet doth execute the Writ; this Court 
will grant a new Writ to theP grie ved, for the old Writ. was not 
executed. (1651. B. S.) Becavfe all the Evidence offered was not heard, 
which ought to have been done on both Sides, that Things may the 
more clearly appear to the ur. 43 

C A Ballitf of a Liberty cannot execute a Writ of Who muſt execute 2 
Inquiry, but the Sheriff muſt do it. Hob. 3. Wit of inquiry: 

D Te a Writ of Error be brought into this Court The Court may grant 
to teverſe a Judgment given againſt a Plaintiff in a Writ of Inquiry where 
another Court, and the Judgment is reverſed, this Judgment is reverſed. 
Court may grant a Writ of Inquiry of Daniages, | 
if it was ſuch a Judgment whereupon a Writ of Inquiry did lie, vis. 
a Judgment in Eje&ment, Treſpaſs, Cafe, Covenant, &c. 

E hen Writs of Inquiry upon interlocutory 6 
Judgments after Death of the Parties ſhall be ſued eee — 1 
out. See at large 8 G 9 V. Cap. 10. ſect. 6. See ments after Death. 
Title Judgments. 3 diy PLAN. 0 

F AUUrit alter'd after tis ſealed is a great Miſ - 

demeanor; but no Ground to quaſh the Proceed- yy; altered. 
ings. Mod. Caſes in Law and Equity 243. 

G A Sheriff ordered to return his Writ or be com- Returning the Writ. 
mitted, tho' an Injunction. 1bid. 315, 16. 

H A Latitat may be ſued out before the Cauſe of When 10 be ſued out. 


Where 


The likeg 
Notice. 


Writ of Error. 


Alias Writs. 


Tefte. 


Return, 
Recital of a Writ. 
Mandamus. 


Ne exeat Regno. 


Amendment. 


Diſcontinuance. 


Writ of Inquiry. 
Attaint. 
Inquiry. 
Inquiry. 


Inquiry. 


2 


1 There. 2a Writ of | m 
. 


A Writ of Execution returnable two { ; i. H 


" 


ſt ade © A 
not. Mod. Caſes in Law an ity 197, and 
21S 4 
A Judgment by Default is not to be i impeached B N 
where tlie Defendent made Defence on the Writ of 
Inquiry. id. 289. 

A UUrit of Inquiry executed before all the Mo- C 
ney becomes due. is void. 349, 350. 

Notice muſt be given of iſſuing and executing a a D 
Scire. Fieri, 

here a Reference is to the Tudges on a Caſe E 


ſtated, no Writ of Error will lie. 1b. 5. 


In all continued Writs the alias muſt be teſted F 
rd Day the former Writ was returnable. Salk. 
99 
A Writ bearing Te out of Term is void; but G 
the Sheriff is roſtifiable: Thid. 700. 


2 the Teſte is well, but meſne is void Proceſs. 
7 

Defendant cannot take Advantage of an ill Ori- I 
ginal by the Recital, but upon Oyer or Certiorari. 
Ibid. 701. 
A Wait of Mandamus ought to be directed to K 
the Perſons who are to do the Act. Vide Manda- 


mus. Salk. 699, 701. 
See a Ne exeat Regno to ſtay a Man's going to L 


Scotland ſince the Union. Jbid. 702. 
Writ of Inquiry returnable a 1 — after Term; M 
but executed within the Term amendable. Carth. 


7 Os 

After a Verdi& on a Writ of Inquiry, the Plain- N 
tiff cannot diſcontinue, unleſs the Detendant will 
conſent. Ibid. 86, 97. 

Writ of Inquiry of Damages where tis to be O 
granted, where not. Ibid. 362. 

An Attaint will not lie againſt the Jury upon 4 
Writ of Inquiry. Bid. 

1 a Special Entry was made of a Writ of Q. 


371. 
Tay = Nit ſhall not be ſet aſi de after a R 


Writ of Inquiry. 3 Salk. 400. 


Where an imperfe& 3 by the Jury ſhall 8 
not be ſupplied by a Writ of . Ibid. 


The End of the Wend Pole 
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Of the Heads contained in the 
Second Volume, beginning a at 


Letter iy, 


H. 

+ Abeas Corpus Page 1 
Habendum IO 
Habere facias poſſeſſionem 12 

Heir 13 

Heriot 22 

Highwayman, Sheriff, Felon, 

fee , 7 and Felony 1 

Highways, ſee Ways bid. 

Homage 26 

Homine replegiando 27| 

Hors de ſon Fee, x Aid Prayer 2 

lee 92 
Hue and Cry 29 
Hundred Court, fee Courts 34 
I. 

Indempnitate nominis 34 

Ideocy 35 

Jeofails 36 

et ſam | 40 
| Imparlance 41 
Impoſſibility 


Impriſonment, 


ment, Priſon and |1 
ee 


45 
Falſe Impriſon- 
3 Priſoner 45 


Impropriation, or Appropriation 


Inſpeximus, ſee Exemplificatiom 91 
— ibid. 


Page 45 
Indenture 47 
Indictment 48 
Inducement 64 
Induction 65 
Infant | 66 
Inferior Courts 74 
Information 1 
Inhabitants of a Vill 82 
Inheritance 83 
Injunction 84 
. C Slander 
Innuendo, ee Words 85 
Declaration 
Inquiry and Inquiſition ibid. 
[nrollment 88 
Inf. mul Computaſſent, ſee Aſumpſit 
Tu 

Age 

Audita Querela 
Inſpection, ſee (Baron and Feme 

Error 

Trial ibid. 


10 P Intend- 
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The TAB L E. 


Intendment and Intention Page 92 
Interrogatories 94 M. ; 
Inteſtates Eſtates = þ 3 LR. | 
Intruſion 97 |Maihem Page 231 
Joinder in Action, and in Deeds 99 Maintenance 232 
Jointenants 99 Mandamus 233 
Jointreſs 104 Manor 240 
ſo urneys Accounts 106 M SS; 
ſſues 108 Market and Market-Overs ibid. 
Iſſues on Sheriffs 115 Marriage Fe 43 
Judges 5 116 | Marſhal — 248 
Judgment 119 Maſter and Servanr zbid. 
Juriſdiction 151 | Maſter of a Ship 251 
Jury and Juror I 54 | Mean Profits, Kieament n 
Juſtice of Peace 163 ſee 1 Treſpaſs 252 
Juſtification 169 Medietas Lingue, fee Venue and 
| Vienire facias ibid. 
K. Memorandum, ſee Declaration id. 
King and King's Grants 175 dieſttage = 
L | Mines 254 
Miſcontinuance, ſee Diſcontinuance 
Lagan, ſee Wreck 184 ibid. 
Lapſe ibid. Miſnoſmer, vide Abatement, pa. 6, 
Latin 185 A,B, C 255 
Latitat 188  Miſrecital, ſee Recital 256 
Law | 189 Modus Decimand; ibid. 
Leaſe, Leſſor and Leſſee, 19x| Money in Court 257 
Vide Abeiance, pa. 9 G I Monopoly 258 
Leet 207 | Monftran; 259 
Legacy, ſee Deviſees 211| Month 26 F 
Attorne Mortgage ihid. 
wy 4 of Attorney oy ea Mortuaries 267 
Power ibid. Motion in Court 268 
Letter of Licence, fee Defeaſance] Mulier, ſe: Baſtard 271 
MER ibid. Murder e 272 
King and King's 
Sun Patents, Grants | 8 N. 
Non «bſtants ibid. 
Levant and Couchant ibid. Negative Pregnant 274 
Libels 2120 New Alignment, ſec Pleas and: 
Liberate 214] Pleadings 275 
Liberty 215 Nil debet ibid. 
Licence - - 3 ihidl.] Nil habuit in Tenementts ibid. 
Limitation of an 218 | Nife Prins 276 
Limitation of Eſtates 220 Noflanter 278 
Livery and Seiſin 3 223 Nolle proſequi 280 
London 226 Nomine pane 283 
Lunatick . 23 | 5 . Nonage, 
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Inſpection Page 28 

3 ſee Fi ines 1 md. 

Non compot mentis ibid. 
Non dampnificatis 286 
Non eſt factuni 288 
Non = 290 i 
Non omittas 291 
Non ponend. in Aſſiſis, ſee Jury and 

Juror ibid. 
Non-reſidence 292 
Nonſuit ibid. 
Non-tenure 296 


The TABLE 


— Ids n | 
Nonage, pe ä 


Non-uſer, ſee Forfeiture ibid. 
Not Guilty, ſee Pleas and Plead- 


2 


Party and Privy, ſee Privies ard 
Privities Page 35 

Patron 1bi 

Pawn, ſee Pledges and Pledge 360 
Payment which 
Peace, ſee Juſtice of Peace * 
penalty and Penal Laws 363 


PeramBulation : 3864 
Peremptory ihid. 
Perjury 36 5 
Perpetuity 367 
Pertaining 368 
Pigeon-houle and Pigeons, ſee Nu- 

ance ibid. 


Piepowder-Court, ſee Courts ibid. 
Pirate, ſee Felon and Felony, Trial 


ws ibid, ibid. 
Notice iS ibid. Plaint ibid. 
Nuncupative Wills, ſee Wills 306 | Pleas and Pleadings 370 
Nuſance ilad. Pleas puis darrein Cominuance 411 
| Pledge or Pawn 413 

O. Pledges 414 

| Plene adminiſtravit 415 

Oath 210 | Plurality 417 
Obligation 314 Poor 418 
Occupant and Occupancy 319 | Forts ibid. 
Office and Officer 321 Poſſeſſion 419 
Office for the King, ſee King and | Poſſibility 421 
King's Grants 326 | Poſtea 422 
Orders 327 | Poſthumous Children, ſee Remain- 
Original 331| der 423 
Qutlawry, vide Abatement, pa. 4. | Power 424 
B, C, D, E, F. ibid. Practice 427 
Oyer and Terminet, {ce Judge 336 | Premmunire ibid. 
Oyer of a Deed, G. ibid. Precedents 428 
Premiſſes 430 

P. Preſcription 431 

Preſentation . 436 

Paper Book 338 | Preſentment : 438 
| eee ſee Baron and Feme | Preſentment to a Church ibid. 
| 339 | Preſumption 439 
Pardon ibid. | Principal and Acceſſory 440 
Pariſh 243 | Priſon and Priſoners 441 
Park 5 345 3 and Privities 452 
Parliament 6 | Privilege 454 
Patol Demurrer 375 Privy Counſellor, ſee Felony 461 
Parſon 355 Probate 462 
Partition 356 Procedendo 463 

Partners, Part-owners, Gc. 358 | 


Proceſs 


10 Q 


— —— —— — — — * Sores wee 


py boss al Proceedings 


in Law 

a | * 465 
| 1 N 469 
| ++. n | 470 
ibition 5 9 672 
ii 486 
Wr 487 
Froperty and Proprietor 425 Vide 


The TABLE 


— — — 


— — — — Ä _— — — — — — ated 1 — . — 
—— — * 8 1 » n ; _ 


Requeſt Ty Pape 569 
Reſceit _ 80 «+ 372 
Reſcue and Reſcous ibid. 
Reſervation , - | 375 


Reſignation, ſee Simony 377 
Reſtitution and Re-reſtitution abit. 
Reſpondeas Oiiſter, 1 F. p. 2. 

Retorno habendo, RON 


- "Abatement, pa. 8, C, D fee Replevia 582 
Protection 492 | Retraxit * ibid. 
Proviſo in Deeds Vin 493 Return of Writs 383 
Pi darrein Continuance, vide A | Reverſal A2 3588 
"batemerit. te x Reverſion 390 
berchule and Purchaſor 497 Revocation 593 
| Right and Rights | 597 
Q. | Riot 5698 
N Felony 
Quiz eſt eadem 499 Robbery, ſee Hue and Cry 
Quaære 500 Sunday 6 
uare Impedit 501 | Rolls GOI 
Quaſhing of Indictments, Oc. 505 Rules 602 
One Eft Eſtate | 306 
Oni tam Suits, ſee King 507 8 
Quod permittat 508 
Quo Warranto | 50g | Sale of Goods | 605 
Satisfaction ibid. 
R. Scandalum Magnatum 607 
| | | Sezre facias 6c8 
Razure, ſee Deeds 511 Seaman, ſee Wages 620 
Recital and Mifrecital 812 Secondary ibid. 
Recogniſance 513 Second Deliverance, ſee Replevin 
Record 315 ibid. 
Recovery 520 Seiſin 621 
Rectory | $28 | Servant, ſee Maſter and Servant 
Redaidit ſe ibid. | 622 
Reddiſſeiſm, ſec Aſlize 529 | Seſlions 623 
Reference 530 | Settlement of the Poor 625 
Regiſter 531 | Sheriff and Under-Sheriff 626 
Rejoinder | #1id. m7 1 638 
Relations 532 ctions 
Releaſe 533 Sim cum, ſee Treſpaſs 639 
Relief 540 |'Slander 640 
Remainder 541 Sn aſſault 644 
Rent | 550 Spiritual Courts i lidl. 
Repeal 555 |'Statute 75 646 
Replevin zbid, |. Statute of Limitation of Actions, 
Replication and Repleader 564 654 
Vide Abatement, pa. 8. G | Statute of Limitation of Writs of 
Report 560 | Error 658 
Reputation ibid, 2 Statute 
| MVSE = MVSEVA | MVSEVM. | 
H TETRA * EIL Nai : 
ee [BRITANNICYM) 


FEES KEN . 1 
Succeſlor, bebe, deen 


a oY 7 — 
oY .] Yaria ce. . 
— _ . 45 , 3 
big. J. ens c An 
TY 1 Conde 2 176 778 Fs Nag 
Senſes þ 55 pe 6921. 180 771 V FA 75 . 5-4 
2 e Sr mw * 
Surrender | 778 View . 0g 
Survivor 5 AAJf9; WO 
Suſpeniion . wx anovende, c a0 at 
or WE... . 
Van) of Poſſeſſon 8 585 
Tail 6730 Void and voidable Boy 
Li, 578 Voucher Bo 
Tales 680 85 
Tenant at Sufferance po Ulage, ff hab Bog 
Tenant by Curteſy 22 | Uſarpation Þ * 
Tenant for Life 603 | Ulurpatio 310. 
Tenant per auter vie. Vide Abei- 50 
Ten PROM. 6034 "wo Wh . A 0 5 
enant in 68. r 23 
Tender . 955 Wires of Law 85 927 
Tenement 427 Wares dil 
Tenure 6 51 Watt 7 | 828 
Term for Years 25 4775 829 
Term and Vacation al Vanden of Church, E” Church 
Terte nants | fe War den 930 
Ll 700. Warrant of Attorney 832 
ne 7 Warrant of Commitment 82 3 
2 702 Warranty 834 
_ 6, Waſte 836 
Title h * 
Toft and Croft | 27005 WII. , and Highway 905 
Toll 1 85. 
Trade, ſee London 24 1 2 9 5 
1 | 771 Words 8 Ga 
Tel als vide Abatement 727, Words, or Expoſition of ie 
Triaf, and Proceedings to it 74⁰ RON 972 
2 by 4 Cen ſion 75⁰ Writ 873 
and Converſio 978 
Timſt 2 5 766 Writ. of, Inquiry of Damages 7 


FF 1-8 FS 


A 
g 3 Fi 


\ * y . DOTY 
* 4 + 9 71 e, hk : 8 Py _—— 
* ** $449 3 - RR 2 - * 1 
0 « * = 4 vid v6 SEAT » } * ny * | E, 4 
. 9 + e x] p * . 1 0 . 0 A * 4 "I . WY « * 
* F * * 9 1 g K * o rv * 1 * TOES * * ao 
8 e 1 — . 
* N %,'+ £ ; . 4 * * * 4 . wa * <A P a? mY 7 % \ * . 4 y ws , . 
l * 1 * 1 5 %- W—— "D; — 2 4 y , , 
a « „ by F 7 e * 8 8 | - „ 8 — d ? 4 
\ WE 3 e % 0 4 | a bw. 1 +4 is. 1, 1 | l of 
% = W Dee n h 9 Lad SY \ | A. . * 
2 * "an " wund rr ' | _ 1 5 * 
. "+> 7 7 4. 2 4 - mW. be, Lie ; 4 +4 : 4 = 0 — 1 * c % 
d . 0 "> FP wo A 1 5 TY » 8 4 IM 
—2 «YL : #3 _ * 4 - » A ** 1 P * Co 
* A 2 - kg CA 
- * „ — | b 3 41. ro 7 
F \ * # = © 
. a bd Ws m "# % „ 7 I 4 5 7 4 P - & p . n * * * þ 
4-7 * 4 a 7 Wo 4 rs N "LE 
- * / —_ - * . « * = 12 * * = a * 3 3 2 
2 N 1 g w . - =. w . * = oY FS. * 
5 . 4 * 1 898 = 8 . = | > & 7 - G + : 
f * * . 4 of _ < - * 4 7 * - a + % . F- - 
* 7 N . 4 K 1 9 4 1 . « = © - * * e< 9 "= . 
8 ( þ 4 - * 9 * 1 We” N 2 Y "= * — * © Ss. „ * " 4 bo © 
" - - . > : q = \ ” * 2 = : o4 7 1 1 WA + I 
*Þ 
. 


LAW-BOOKS pr EVE 50 Tad 93 Meter r Vs "0 "I 
nnn che Inner-Temple Las. e "x 


25 the lte Mr. Peron in che High Court of Chmadry, 50 3 
. 05. Publiſh'd by. Order of the [id Conng>! roiganf2 
2 Bi of Sir Peyton 7 entris, Kut. in the Court of Common Pleas. | 

An 2 Vol. The 4th. Edition. © Nr Ain 
3 Modern Reports in all the Courts at yeftninſte- Fog) the Reſtaura⸗ 

tion to the 35 d Year of Q. Aune, incluſive. In 6 Vol. The Ach Edit. 

4 Reports off late Mr. Serj. Carthew in the Court of K King $ Bench, 

7 the 3d Year of K. James II. to the 3d Year of King William 1 
and Q. Mary. +32 
5 Reports of 8 Lord Chief Juſtice Hobart. The 5th Edition: with 

_ +. many 1000 new References. By Ed. Chilton, Eſq, 
< Reports and Entries of Sir Edw. Lutwyche, Ent. * the Court of 


— Pee Pleas. In 2 Vol. | 
7 Reports of Sir Thomas Fones, Knt. in Engliſh and "French, with wy 4 


5 References. The 2d Edition. | 

8 Maxims of Equity, to which is added the Caſe of the Earl of , 
concerning the defective Execution of Powers. By Rich. Francis, Eiq; 

9 Caſes adjudged in the Houſe of Lords. By the late Sir Barth. Shower, 


Knt. The 2d Edition. 
10 Reports of Sir Fob» Savil, Kut. in the Courts of Comic Pleas 


and Exchequer, 
11 Reports of Thomas Siderfin | Efq;. 2d Edition corrected, hes the N 
Addition of a great Numb of new References. 
12 Reports of Vm. Salkeld, Eſq; in all the Courts at Weſtminſter. In 
3 Vol. The 3d Edition. 
13 A Table to all the Books of Reports, digeſted under proper Heads. 
14 Tables to the 2d, 3d and th Parts of Coke's laſtitus as. ſold toge- 
ther or ſeparate. 
15 Mr. John Lilly's Practical Abride ment of the Law. In 2 Vol. 
16 Mr. Henry Clift's Book of Bom Pleadings, Gc. Publiſh'd 
by Sir Charles Ingleby, Knt. The 2d Edition. 
17 Mr. Nelſon's Abridgment of the Common Law. In 3 Vol. 
18 An Inſtitute of the Common and Statute Laws of England. By 
Dr. Thomas Wood. 
19 A Compleat Collection of State Trials. In 6 Vol. 
O———— — The 5th and 6th Vol. may be had alone. 
21 Puffendorf's Law of Nature and Nations, with Notes and Refe- 
rences, by Monſieur Barbeyrac. The 3d Edit. with large Additions. 
22 Sir Jobn Tremain's Pleas of the Crown in Matters Criminal and 
Civil. Publiſhed by Mr. Rice of FurnivaP's Inn. 


* 


In Octavo. 


23 Aridgment of all the Statutes, from Magna Charts t to the 4th Year 
of K. George II. In 8 Vols. N. B. The 7th and 8th Vols. may be 


had alone, 
24 Browne's Treaties of Vis * 1 In 2 Vol. The 5th Edit. 


25 A Compendium of the Laws concerning Local Settlements. 
26 The Conveyancer's Aſſiſtant and Director. 


